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Mitigation: New Techniques to 
Employ and Consider

Elizabeth A. Henneke



Mitigation is the process of humanizing a petitioner through fact-based storytelling.
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Mitigation – Past, Present and Future 

• Past – social history investigation 

• Present – accomplishments during detention; programs completed, 
expressions of remorse, evidence of rehabilitation 

• Future – Planning to come home

3



Conduct Interviews

• Client
• All available family (parents, 

guardians, siblings, aunts/uncles, 
grandparents, cousins, 
godparents)

• Client’s children
• Friends
• Significant others
• School teachers, counselors, 

principals (and then some...)
• Mental health 

providers/therapist/psychologist

• Coaches
• Correctional officers
• Ministers, rabbis, imams
• Role models
• Employers
• Co-workers
• Fellow inmates
• Community leaders
• Foster parents
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Collect Records

• School records

• Hospital/Medical Provider records

• Mental health records

• Social service records (DHS, food stamps, WIC, AFCD, welfare, SS, 
foster homes, etc)

• Juvenile court/institutional records

• Probation/parole records

• Employment records
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Records Con’t

• Family photographs/home videos

• Pictures of the home environment/video

• Diplomas, school awards/achievements

• Correspondence between client and family (especially children!)

• Artwork, poetry, prose by client
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Understand context 

• Transmit findings from interviews and records to experts to assist in 
preparing psychological reports, social histories, and establishing 
admission eligibility for community placements
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Create a plan and ideally implement it

You must know where the respondent is sleeping on his first night home.
• And at least have an idea of where he’ll be on his 60th (or beyond the term in state-

funded halfway house).
• Have a backup plan

Letters of support (& possibly testimony) from community-based programs 
that provide:

• Housing
• Job placement/training
• Behavioral health services
• Medical care
• Religious programming/support 
• General life skills
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But wait, isn’t this what juvenile 
probation does when preparing 

a social history?
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When might a mitigation specialist be appropriate?
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Example One
Texas Juvenile Justice Department faces 
troubling news reports about riots in the 
Gainesville facility in 2019.
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Interviews: Information is subjective

Gangs, lack of guards spark teen riot at 
understaffed Texas juvenile prison

“Spurred by boredom, gang 
conflicts and anger over a lack of 
guards, teens at a North Texas 
juvenile prison rioted over the 
course of six days, assaulting 
officers and each other during a 
mass disturbance that boiled over 
during a football game.” Houston 
Chronicle, February 19, 2019

Statement From Camille Cain on the 
Houston Chronicle Story Regarding the 
Gainesville State School
“It is wholly inaccurate to describe the events at the 
Gainesville State School last year with the front-page 
headline ‘Gangs, lack of guards spark riot for 6 days at 
Texas juvenile prison.’ There simply was no ongoing 
six-day riot. To be clear, there were a series of 
disturbances over the course of several evenings 
involving youth activating fire alarms in an effort to 
exit the dorms and cause disruptions. Each time this 
happened, staff restored order as quickly as 
possible, and at no time did the actions of the youth 
threaten to compromise the security of the facility. I 
do not say this to minimize the seriousness of these 
events; I do it to set an inaccurate record straight. In 
fact, the Office of the Independent Ombudsman, who 
reports directly to the Office of the Governor and the 
Legislature, never uses the word ‘riot’ in the report 
that forms the basis of this reporting.” –Statement by 
Camille Cain, February 20,2019
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What do the 
documents say?
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Is there context? 
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And finally, are there any updates to the initial reports?
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Example Two

Confirmed sex trafficking victim reports that 
her involvement with a capital murder is a 
direct result of her own victimization. 
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Conflicting Stories
Who was the mastermind and what role did 
the juvenile play?
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What do the 
documents say?
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Invoke the 5th Amendment

• Respondent wishes to invoke his 5th Amendment right not to speak 
with juvenile probation. 
• In In the Matter of J.S.S., 20 S.W.3d 837 (Tex. App.—El Paso 2000, pet. 

denied), the El Paso Court of Appeals recognized that a juvenile has a 5th 
Amendment right against self-incrimination that can be triggered when 
responding to the questions collected for the social history report.
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When might a mitigation specialist be 
appropriate?
Factors suggest that respondent or his family are reluctant to be open 
with probation officer. 

• Past history with the criminal justice system

• Cultural concerns

• Immigration status
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Best Practice: Rely Upon The Guidelines
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ABA Standards for Criminal Justice

“It is the duty of the lawyer to conduct a prompt investigation of the 
circumstances of the case and to explore all avenues leading to facts 
relevant to the merits of the case and the penalty in the event of 
conviction. The investigation should always include efforts to secure 
information in the possession of the prosecution and law enforcement 
authorities. The duty to investigate exists regardless of the accused's 
admissions or statements to the lawyer of facts constituting guilt or the 
accused's stated desire to plead guilty.” 1 ABA Standards for Criminal 
Justice 4–4.1 (2d ed. 1982 Supp.).
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Texas State Bar 
Performance 
Guidelines

• These Guidelines specifically apply to juvenile 
defense practice in Texas state court from the 
time of initial representation in trial-level 
proceedings—recognizing that the impact of 
these proceedings may extend far beyond the 
Texas juvenile justice system—to the exhaustion 
of direct review before the Texas Supreme Court.

• In some instances, the Guidelines may call for a 
departure from local practices or may even seem 
to conflict with local procedures. In such cases, 
counsel should consult with lawyers, juvenile 
justice experts, ethics experts, and/or the 
commentary to the National Standards for 
guidance. If counsel determines that it is 
necessary to depart from a local practice in order 
to protect a client’s rights, preserve error and/or 
meet his ethical obligation to the client, he must 
do so.
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Guideline 4.1 (A) 
Investigation

• A Counsel has a duty to conduct, or secure there 
sources to conduct, an independent case review 
and investigation as promptly as possible. Counsel 
should be familiar with laws and guidelines 
governing discovery. See Guideline 4.2. 

• Counsel should, regardless of the client’s wish to 
enter a plea of true, determine whether the 
charges are factually and legally correct and 
inform the client of potential defenses to the 
charges. 

• Counsel should explore all avenues leading to facts 
relevant both to the adjudication and to the 
disposition in the event of a delinquency finding. 
In no case should counsel delay a disposition 
phase investigation based on the belief that the 
client will not be adjudicated delinquent or that 
the charges against the client will otherwise be 
dismissed.
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Guideline 4.1 (B) (9) 
Investigation

Expert Assistance

• Counsel should consider whether expert or
investigative assistance, including consultation and
testimony, is necessary or appropriate. Counsel
should utilize ex parte and in camera procedures
to secure the assistance of experts when it is
necessary or appropriate to:

a. Prepare the defense;

b. Adequately understand the prosecution’s case;

c. Rebut the prosecution’s case or provide evidence
to establish any available defense;

d. Investigate the client’s fitness to proceed, mental
state at the time of the offense, or capacity to make
a knowing and intelligent waiver of constitutional
rights; and

e. Mitigate any punishment that may be assessed
after a verdict or plea of true to the alleged offense.
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Guideline 8.2
Social History or 
Predisposition Report

If counsel attempts to work with probation to develop the social history report and finds
that probation is unresponsive, and counsel feels that a separate disposition report is

necessary, counsel should develop a defense disposition
memorandum to distribute. Counsel should request his own expert
to develop a defense predisposition report when appropriate. Among
the items counsel should consider including in the memorandum are:

1. Presentation of an individualized disposition proposal that takes into account the client’s
expressed interest;

2. Information favorable to the client concerning such matters as the offense, mitigating
factors and relative culpability, prior offenses, personal background, any mental health
concerns, extracurricular activities, social strengths, employment record and opportunities,
educational background, and family and financial status;

3. Information concerning the availability and appropriateness of community-based
treatment programs, community treatment facilities, and community service work
opportunities;

4. Information that would support a disposition other than out-of-home placement, such as
the potential for rehabilitation, the nonviolent nature of the offense, and the availability of
the clients’ parents to support the client through completing any terms of probation;

5. Challenges to incorrect or incomplete information in the official predisposition report or
any prosecution disposition memorandum;

6. Challenges to improperly drawn inferences and inappropriate characterizations in the
official predisposition report or any prosecution disposition memorandum; and

7. Information contrary to that before the court and that is supported by affidavits, letters,
and public records.
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4.1 Investigate Facts of 
the Case

27

Counsel must conduct a prompt, thorough, and independent 
investigation of the facts and circumstances of the case.
a. Counsel should be familiar with case law, code of 
professional ethics, and any statutory authority regarding how 
and to what extent counsel should investigate the case, obtain 
discovery, and attend ongoing investigative procedures, such 
as line-ups;
b. Counsel must zealously investigate the facts of the case and 
pursue resources for investigation when appropriate;
c. Counsel should investigate the allegations in a timely 
manner. Counsel should prioritize the investigation of 
witnesses and evidence that will be key to the development of 
the theory of the case, such as going to the scene of the 
alleged crime, interviewing eyewitnesses, and/or obtaining 
relevant evidence; and
d. Counsel should not knowingly use illegal means to obtain 
evidence or instruct others to do so.



Unique issues for 
juveniles charged 
with capital murder 
or facing 
certificationDefense
Counsel

• The representation of children in adult court facing a 
possible life sentence is a highly specialized area of 
legal practice, therefore these guidelines address the 
unique considerations specific to the provision of a 
zealous trial defense.

• Defense Team: The defense team must include a 
minimum of two qualified attorneys, an investigator, 
a mitigation specialist, and, when appropriate, an 
interpreter. 
• Specialized training representing child clients 

and individuals charged with homicide offenses. 

• Thorough investigation, including investigation of 
mitigating factors. 
• Refer to scope of investigation outlined in key 

death penalty cases: Wiggins v. Smith and 
Rompilla v. Beard. 



What does the law actually 
require? 
Duty to Investigate: Wiggins v. Smith and Rompilla v. Beard

Duty to appoint appropriate experts, including mitigation investigators : Ake v. 
Oklahoma
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Duty to Investigate: ABA Guidelines Adopted 
by Supreme Court

“[W]e long have referred [to these ABA Standards] as ‘guides to 
determining what is reasonable.’ ” Wiggins v. Smith, 539 U.S., at 524
(quoting Strickland v. Washington, 466 U.S., at 688) . . . 
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Rompilla v. Beard, 545 U.S. 374 (2005)



Implication? Must ask for discovery

Must make discovery requests for all documents obtained by

❖Prosecutor

❖Law enforcement

❖Schools

❖Juvenile probation, including the results of the PACT 
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Must then review documents, and conduct 
further investigation as needed
In Rompilla v. Beard, 545 U.S. 374 (2005), the Supreme Court found a 
defense counsel ineffective for failing to review the entire prosecution 
file. AFTER defense counsel:

• Interviewed client on multiple occasions

• Interviewed 5 family witnesses

• Spoke with 3 mental health witnesses

Still defense counsel failed to review a post-conviction case file which 
contained more social history. Quoting the ABA Guidelines, the court 
found counsel’s failure to obtain these documents and investigate 
ineffective assistance of counsel. 
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Ake v. Oklahoma

The Supreme Court held that an indigent defendant is entitled as a 
matter of constitutional right to an appointed expert in some cases.

Includes: 

• Mitigation Specialists

• Investigators
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