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PRE-TRIAL PROCEEDINGS IN JUVENILE COURT

A. Notice of hearings must be given to both the juvenile and other interested parties.

1.

The United States Constitution requires that two types of notice be given to the child and the child’s
parents/guardians:

a. notice must be given, in writing, of the alleged misconduct with particularity; and
b. notice must be given sufficiently in advance of the hearing to permit preparation.’

The Texas Family Code requires two types of notice as well:

There must be a petition that sets forth with reasonable particularity the alleged misconduct.?
There must be a summons that requires the persons served to appear before the court.’

A copy of the petition must accompany the summons.*

The summons and petition must be served on the juvenile at least two days before the day of the
adjudication hearing.®

oo NeR N

(1) Due process may demand more than two days notice.

(2) At least one court has stated that service of an amended petition only one day before a hearing was
not fundamental error.®

(3) If petition and summons are not served on a juvenile-respondent at least two days before the day of

a hearing, a juvenile court may reset the hearing to a later date to bring the service into compliance
with the two-day rule.”

No notice of the disposition hearing is required by the Texas Family Code.

a. The Texas Family Code only requires that the disposition hearing shall be separate, distinct, and
subsequent to the adjudication hearing.®

b. The disposition hearing may immediately follow the adjudication hearing or may be set off to a later
date.

The Texas Family Code requires notice for hearings to modify disposition.

a. The Code requires that there be a petition to modify.®
b. The Code requires that Areasonable noticeg of a hearing to modify disposition be given to all parties.™

As of September 1, 2003, the Texas Family Code requires the court to provide to parents or other eligible
persons sufficient notice in writing or orally in a recorded court hearing of a proposed juvenile court order
against the parent or eligible person."

B. Any Attorney representing a child is entitled to 10 days to prepare for any adjudication or transfer hearing."

1. The right to 10 days to prepare for trial belongs to the attorney, not the child.
2. The right may be waived by the attorney."
3. The right to 10 days to prepare for trial may be impliedly waived."
4. Three conditions must exist before the time begins to run:
a. The attorney must be representing the juvenile (retained or appointed).
b. The petition must have filed with the juvenile court.
C. The attorney must receive notice of the contents of the petition and the hearing date.™
5. Thereis a split in authority on whether an attorney has 10 days to prepare for a modification hearing."®
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C. Section 53.05 provides time limitations for setting a hearing after a petition is filed.

1.

A hearing shall be set no later than 10 working days after a petition is filed if the child is in detention or taken
into custody upon service of the summons."

A petition must be filed within 30 working days if the offense for which the child is detained is a First Degree
Felony, an Aggravated Drug Charge, or a Capital Felony.

A petition must be filed within 15 working days if the offense for which the child is detained involves
offenses other than First Degree Felonies, Aggravated Drug charges, or Capital Felonies.

D. Courts have reasoned around the 10 day limitation period.

1.

3.

4.

The juvenile court does not lose jurisdiction of a case by failing to conduct a hearing within 10 days of the
filing of the petition unless the juvenile court abused its discretion or deprived the juvenile of due process or
the right to a speedy trial.”®

The language merely requires that the hearing be set within 10 days, not that it actually be completed within
that time."

There may be good cause shown for delays, such as the need for diagnostic studies.?

The juvenile may not complain if he caused or participated in the delay of the hearing.?’

E. The Texas Supreme Court has issued non-mandatory guidelines

1.

The Court suggests that a detention hearing be held on the next business day following admission to any
detention facility.

The guidelines also suggest a transfer or adjudication hearing for a detained juvenile within 10 days, unless
good cause for the delay is shown on the record.

The Supreme Court also recommends that nothing should prevent a judge from recessing a juvenile hearing
where the parties are in agreement or, in the courts discretion, the best interests of the child and society will
be served.

The Supreme Court also suggests a disposition hearing be held within 15 days after the adjudication
hearing.?

F. The Appellate Courts are likely to use a four part balancing test rather than strictly adhere to the Texas Supreme
Court guidelines:

1.

2.

3.

4,

the length of delay;
the reason for the delay;
the defendant:s assertion of his right to a speedy trial; and

the prejudice to the defendant from the delay.?

G. For offenses committed after January 1, 1996, discovery in a juvenile case is governed by the Code of Criminal
Procedure and by case decisions in criminal law.?*

1. Juveniles no longer have the right to take depositions of potential witnesses; they must petition the court
and show good cause to the court.?®
2. Parties must abide by case law arising under criminal law.
Texas Juvenile Probation Commission and Juvenile Law Section Pre-Trial Proceedings in Juvenile Court, Rights, Waiver
Nuts and Bolts of Juvenile Law, July 2004 and Appointment of Counsel, Guardian Ad Litem,

Texas Fair Defense Act by Bill Patillo — Page 2 of 10



RIGHT TO COUNSEL AND GUARDIAN AD LITEM

A. Juveniles have a constitutional right to counsel.
1. The United States Supreme Court has held that there is a constitutional right to counsel.?

2. Where juveniles are in danger of losing their freedom, the Fourteenth amendment requires notice that the
child has a right to represented by counsel, and if they are unable to afford counsel, that counsel will be
appointed to represent the child.?”

B. Juveniles have a statutory right to counsel at the following hearings:

detention hearings;

hearings to consider transfer to criminal court;
adjudication hearings;

disposition hearings;

hearings to modify dispositions;

chapter 55 proceedings (mental health);
habeas corpus proceedings; and

appellate proceedings.?®

N EON =~

C. If no parent or guardian is present for present at the initial detention hearing, the court shall appoint counsel
for the child.®

D. Ifan attorney is appointed at the initial detention hearing and the child is detained, the attorney must continue
to represent the child until:

1. the case is terminated,
2. the family retains an attorney, or
3. the court appoints a new attorney.°

E. If no attorney represented a detained child at the initial detention hearing, the attorney appointed under
§51.10(c) must continue to represent the child until:

1. the case is terminated,
2. the family retains an attorney, or
3. the court appoints a new attorney.3

F. If ajuvenile is not in detention when a petition is filed, the court shall determine whether the child’s family Is
indigent.

1. If the court finds that the child’s family is indigent, the court must appoint an attorney to represent the child
on or before the fifth working day after the child is served with the petition for adjudication or discretionary
transfer.

2. The attorney appointed after the filing of the petition shall represent the child until:
a. the case is terminated,
b. the family retains a new attorney, or
C. the court appoints a new attorney.33

G. If a motion to modify disposition seeking to modify disposition by committing the child to TYC or to a secure
correctional facility is filed, the juvenile court must determine whether the child’s family is indigent.

1. If the court determines that the child’s family is indigent, the court shall appoint an attorney to represent the
child on or before the fifth working day after the date the petition or motion was filed.
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2.

The appointed attorney must represent the child until:

a. the court rules on the motion or petition,
b. the family retains an attorney, or
C. anew attorney is appointed.?*

H. The Texas Fair Defense Act deals with appointment of attorneys for juveniles.

1.

Under the Fair Defense Act, the juvenile board must adopt a plan that:

a. specifies qualifications for attorneys who are on appointment lists; and
b. establishes procedures for:

(1) including or removing attorneys from the list; and
(2) appointing attorneys from the list to individual cases.®®

An adopted plan must comply with article 26.04 of the Texas Code of Criminal Procedure, as much as
practical, except that:

a. the family’s assets are considered in determining indigency; and
b. any alternative plan for appointing counsel is established by the juvenile board in the county.3®

An adopted plan must recognize differences in qualifications necessary for appointments to cases according
to the severity of possible punishment.?’

As of September 1, 2003, an adopted plan must recognize three (3) different levels of possible punishment in
order to make appropriate appointments:

a. CINS or delinguent conduct where commitment to TYC is not authorized,

b. delinguent conduct and commitment to TYC without a determinate sentence is authorized; and

c. Determinate sentence proceedings have been initiated or proceedings for discretionary transfer to
criminal court have been initiated.®

The juvenile board of a county may make available to the public the list from which attorneys are appointed
to represent Juvenile-Respondents. If the list is made available to the public, it must include the level of case
for which each attorney is eligible for appointment.®

[.  The attorney’s representation must be effective.

1.

2.

The two part Strickiandtest for ineffective assistance of counsel applies to juvenile claims of ineffective assistance
in juvenile matters:*°

a. did the counsel’s representation fall below an objective standard of reasonableness based on prevailing
norms; and

b. is there a reasonable probability that, but for counsel-s unprofessional errors, the result of the proceeding
would have been different?*’

Counsel has been held to be ineffective for not investigating an alibi defense in an adjudication hearing.*?

J.Juveniles may not waive the right to counsel in the following hearings:

garan =

hearings to consider transfer to criminal court;

adjudication hearings;

disposition hearings;

hearings to modify disposition to commit a juvenile to TYC; and
Chapter 55 proceedings.®
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K. The court has the responsibility to ensure the juvenile is represented by counsel.

1. The court must appoint an attorney if the judge determines that the child’s parent is financially unable to employ
an attorney to represent the child.**

2. The court may order a parent or other responsible adult to hire an attorney if:
a. the child is not represented an attorney;
b. the court determines that the responsible adult can afford an attorney, and
c. the child has not waived his right to representation by an attorney.*
3. The juvenile court may appoint an attorney in any case in order to protect the best interests of the child.

4. The juvenile court may order the person responsible for support of the child to reimburse the county for
payments made to counsel appointed to represent the child.*

5. The court may use contempt proceedings under §54.07 to enforce its orders in regard to retaining an attorney or
paying reasonable attorney fees for appointed attorneys.*

L. Appointed attorneys are paid from the general fund of the county.*®
1. Appointed attorneys are reimbursed for:
a. with prior approval from the court:

(1) expenses incurred for purposes of investigation; and
(2) expert testimony; and

b. takinginto account time spent, labor expended, complexity of the case, and the experience and ability of the
appointed counsel,

(1) time spent in court;
(2) time spent out of court; and
(3) any work on appellate matters.
2. Payments to attorneys are made in accordance with a schedule of fees adopted by the county.
a. Fee schedules must include:
(1) afixed rate,
(2) minimum and maximum hourly rates, and
(3) daily rates.
b. The county must provide a form to report the services performed.
c. No payment will be made until the form is submitted and approved by the court.

d. Ifanattorney is appointed in a case where the parents can afford to retain counsel, the court is not bound
by the fee schedule when determining reasonable attorney fees.*

M. Some counties may pay for appointed counsel via a public defender office.

1. Some cases may arise when the court may need to appoint an attorney even when a public defender office
exists.

2. Inthose cases, the county must pay the attorney fees unless the court awards unreasonable attorney fees.>
N. Injuvenile cases, Indigency Is determined according to the resources of the parents.>
1. The court may directly question the responsible adult.

2. The court may examine information already gathered by the probation department.
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0. Incases when the juvenile court waives jurisdiction and transfers to criminal court, the county may collect appointed
attorney fees for the fees spent on the criminal case.>?

This may not apply to those cases where the juvenile was transferred pursuant to § 54.02())
P. In some proceedings, the child may waive the right to counsel.
1. The waiver of right to counsel must be waived by the child and the child’s attorney.
2. Initial detention hearings may be conducted without an attorney.
a. An attorney must be immediately appointed.
b. The attorney has a right to a de novo initial detention hearing.>
c. The attorney should file a formal request with the court for a hearing de novo.
Q. The Family Code requires notification of the right to counsel at several points:
1. before the giving of a statement during the investigation of an offense;>
2. before a detention hearing; and,*®

3. before an adjudication hearing.>’

R. Parentsand other eligible persons also have the right to have an attorney and to have one appointed if the person is
indigent.

1. This right to have an attorney appointed attaches in a proceeding on a motion for enforcement where
incarceration is a possible punishment.>®

2. The appointed or retained attorney is entitled to ten days from the day the attorney was retained or appointed.
S. Juvenlles sometimes have the right to have a guardian ad litem.

1. When a parent is present, a guardian ad litem is not required.>®

2. The court may appoint a guardian ad litem even when a parent is present.®

T. Law enforcement officers, probation officers, or other employees of the juvenile court may NOT be appointed as
guardian ad litem.®

U. Ajuvenile-respondent’s attorney may be appointed as guardian ad litem.®2

Attorneys should be aware of potential conflicts of interest. A child’s best interests may not always coincide with what
the child wants in terms of representation.

V. Sometimes an adult may be the ae facto guardian ad litem.

1. The guiding principle is that every child who appears before a juvenile court must have the assistance of
some friendly, competent adult who can supply the child with support and guidance.®

2. If the adult is opposed to the child’s desires, or is a victim of the offense, the court should appoint a guardian ad

litem.54
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W. Juveniles have the right to have an interpreter appointed.5®

1.

2.

This right formerly extended to the parents only during the admonishment stage.%®
As of 1991, any person could be sworn in by the court to be the interpreter.®’

However, the 2001 Legislature enacted Texas Government Code Chapter 57, which provides specific gualifications
for interpreters in all civil and criminal proceedings and further states that a court shall appoint a certified court
interpreter or a licensed court interpreter if a motion for the appointment of an interpreter is filed by a party or
requested by a witness in a civil or criminal proceeding in the court.®®

For offenses committed after September 1, 2003, upon the motion for appointment of an interpreter by a party
or on the motion of the juvenile court, if the court determines that the child, the child’s parent or guardian, or a
witness does not understand and speak English, and interpreter must be sworn to interpret for the person as
provided by Article 38.30, Code of Criminal Procedure.®®

For offenses committed after September 1, 2003, if a party notifies the court that the child, the child’s parent or
guardian, or a witness is deaf, the court shall appoint a qualified interpreter to interpret the proceedings in any
language, including sign language, that the deaf person can understand, as provided by Article 38.31, Code of
Criminal Procedure.”®
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