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Defense Perspective

Texas Disciplinary Rules of Professional Conduct:

« Responsibility to represent client zealously within the bounds of the law.
- Preamble Paragraph 2

« An attorney must not offer evidence the he or she knows to be false.
- Rule 3.03

« An attorney must not knowingly offer or use evidence that he or she
knows to be false.
- Rule 3.03

« An attorney must not represent a client if that client’s interests
are materially and directly adverse to the interests of another
client represented by the attorney.

- Rule 1.06

Defense Perspective

Texas Disciplinary Rules of Professional Conduct:

« An attorney must not accept or continue employment if the attorney knows or
believes that the attorney may be a witness necessary to establish an essential
fact on behalf of the client.

- Rule 3.08

« An attorney must withdraw from representation of a client

when the representation will result in the violation of Rule 3.08,

the attorney’s mental, physical or psychological condition

materially impairs his or her fitness to represent the client, or the

attorney is discharged by the client with or without good cause.
- Rule 1.15




Defense Perspective

Dealings with the District Attorney:
« Deal honestly and at arms length.
« In the practice of law, our main asset is our word.
« Misrepresentation of facts to the D.A. will result in loss of trust.

« As an officer of the court you are ethically bound to speak the
truth to all other officers of the court.

Defense Perspective

Special Obligations in Juvenile Cases:

« Advise client of constitutional rights and right to remain silent.
- Court may order psychological and psychiatric evaluations of client.
- Court will order a family background history and social evaluation.
- Probation officers, court representatives and mental health.
professionals will all have contact with the client, whether in custody or
not.

« Advise client of right to have the attorney present for all testing and
interviews.

«Duty to determine the mental capacity of client.
- If attorney feels there is an issue regarding the client's
fitness to proceed, then the attorney must raise this
issue and request an evaluation to determine
such fitness.

Defense Perspective

Special Obligations in Juvenile Cases:

« Duty to investigate the facts.
- Read State’s file
- Interview witnesses and client in secure environment away from parents

« Obligation, after adjudication, to ensure proper placement for client to
succeed on probation.

« Obligation to ensure proper sanction level is assigned.




Defense Perspective

Special Obligations in Juvenile Cases:

Parents/Guardians
WHO IS THE CLIENT?

« The juvenile is the client.

- Regardless of who pays the attorney fees
- Regardless of whose idea it was to seek and obtain counsel
- But remember that the parents are a party

« Duty to act in the best interest of the client.
- Even if parent wants child to be put in detention

Defense Perspective

Special Obligations in Juvenile Cases:

Parents/Guardians

ATTORNEY-CLIENT PRIVILEGE

« Extends only to juvenile
- Duty to safeguard juvenile’s information and secrets from parents
- Conduct interviews outside presence of parents
- Ask parents to refrain from asking the child details about the interview

« Client can waive attorney-client privilege and allow attorney to
discuss with parents
- Carries risk of prosecutor calling parent to the stand
to testify
- No such thing as child-parent privilege

Defense Perspective

Special Obligations in Juvenile Cases:

Parents/Guardians

Rights of Parents/Guardians

« Texas Family Code §51.01(2)(c)
- The goal of the juvenile justice code is to provide “rehabilitation that
emphasizes accountability and responsibility of both the parent and the
child for the child’'s conduct.”

- Both parents and the child are responsible for the conduct of
the delinquent child.




Defense Perspective

Special Obligations in Juvenile Cases:

Parents/Guardians

Rights of Parents/Guardians

« Family Code §61.103
- Right to access their child in person, privately, for a reasonable period
of time while the child is in:
i. The custody of TYC
ii. Acourt-ordered placement facility
iii. A secure detention facility
iv. Ajuvenile processing office
V. A secure correctional facility

Defense Perspective

Special Obligations in Juvenile Cases:

Parents/Guardians

Rights of Parents/Guardians

« Texas Family Code § 52.02(b)
- Parent must be promptly notified when a child is taken into custody
- Parent is allowed to know the reason the child was taken into custody

*Texas Family Code § 51.115
- Parent must attend every hearing involving:
i. Waiver of jurisdiction
ii. Adjudication
iii. Disposition
iv. Transfer or Release
- Failure to attend may result in punishment for contempt of
court and a fine.

Defense Perspective

Special Obligations in Juvenile Cases:

Parents/Guardians

Rights of Parents/Guardians
« Parents can play decisive roles in court

« Texas Family Code § 53.03(2)
- Requires parental consent as well as consent of the child for deferred
prosecution.

« Texas Family Code § 54.01(e)(2)
- Conditions of releasing the child may require parental
supervision, care, and protection.

« ALWAYS make it clear to the parents that the attorney
represents the CHILD.




Defense Perspective
Special Obligations in Juvenile Cases:

Evidence of a Client’s Crime

Texas Disciplinary Rules of Professional Conduct

« Alawyer shall not commit a serious crime or commit any criminal act that
reflects adversely on the lawyers honesty...Engage in conduct involving
dishonesty, fraud, deceit or misrepresentation...Engage in conduct
constituting obstruction of justice...
- Rule 8.04 (Misconduct)

« Alawyer shall not unlawfully obstruct another party's access to
evidence...unlawfully alter, destroy or conceal a document or
other material...or counsel or assister another person to do any
such act.

- Rule 3.04 (Fairness in Adjudicatory Proceedings)

« Alawyer shall not knowingly use confidential information of a
client to the disadvantage of the client unless the client consents
after consultations.

- Rule 1.05 (Confidentiality of Information)

Defense Perspective

Special Obligations in Juvenile Cases:
Evidence of a Client’s Crime
Figure out what type of evidence the attorney is dealing with and how the attorney
got it.

« Contraband?
- Drugs, illegal weapon, etc.
- Requires attorney to take remedial action sua sponte.

« Evidence not directly involved in crime but can implicate client?
- Letter, emalil, etc.
- Usually does not require attorney to take remedial action.

Defense Perspective

Special Obligations in Juvenile Cases:
Evidence of a Client’s Crime
Contraband
« Possession of contraband may violate the law.

« Communications between the attorney and client regarding the
hiding of the contraband may not be privileged.

» Possessing evidence of a crime increases the possibility of
a law office search.

« Once the attorney takes possession of contraband s/he
should not give it back to the client.
- Could lead to claims against the attorney and/or
the destruction of evidence by a third party.
- Obstruction of justice, tampering, aiding and
abetting.




Defense Perspective

Special Obligations in Juvenile Cases:

Evidence of a Client’s Crime

Helpful Tips
« Do not take possession of the evidence.

« Warn clients who want to give you evidence that if it is unethical
or illegal for you to possess it, you may have to turn it
over to authorities and it may be admitted into evidence
against them.

« If the attorney does come in to possession of
contraband evidence:
- Turn it over to law enforcement in a way that
minimizes the revelation of client confidences.
- KEEP METICULOUS RECORDS of your efforts
to legally and ethically resolve the situation.

Prosecution Perspective

Special Obligations of Prosecutors:

“It shall be the primary duty of all prosecuting attorneys, including any
special prosecutors, not to convict, but to see that justice is done.”
- Tex. CCP, Art. 2.01

“A prosecutor has the responsibility to see that justice is done,
and not simply to be an advocate. This responsibility
carries with it a number of specific obligations.”

- Texas Disciplinary Rules of Professional Conduct
Comment 1 to Rule 3.09

Prosecution Perspective

Special Obligations of Prosecutors:

Rule 3.09 — Special Responsibilities of a Prosecutor
A prosecutor SHALL:

(a) Refrain from prosecuting or threatening to prosecute a charge that the
prosecutor knows is not supported by probable cause;

(b) Refrain from conducting or assisting in a custodial
interrogation of an accused unless the prosecutor has
made reasonable efforts to be assured that the accused
has been advised of any right to, and the procedure for
obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

(c) Not initiate or encourage efforts to obtain from an
unrepresented accused a waiver of important pretrial,
trial, or post-trial rights;




Prosecution Perspective

Special Obligations of Prosecutors:

Rule 3.09 — Special Responsibilities of a Prosecutor
A prosecutor SHALL:

(d) Make timely disclosure to the defense of all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or
mitigates the offense, and in connection with sentencing, disclose
to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except
when a prosecutor is relieved of this responsibility by a
protective order of the tribunal; and

(e) Exercise reasonable care to prevent persons
employed or controlled by a prosecutor in a criminal case
from making an extrajudicial statement that the
prosecutor would be prohibited from making under rule
3.07.

Prosecution Perspective

Special Obligations of Prosecutors:

Texas Family Code

« Injuvenile court, all parties are presumed to have the same goal
and interest in the child’s welfare.

« The defendant in juvenile court is given certain protections and
privileges that are not accorded to adult defendants:

(a) Confidentiality of the records: § 58.005 and 58.007
limits who may be permitted to access juvenile court
records and limits access to the records. Shall not be
disclosed to the public.

(b) §54.08 can, for “good cause shown”, exclude the
public from a juvenile court hearing and requires closed
hearing for juveniles under age 14.

Prosecution Perspective

Special Obligations of Prosecutors:

Texas Family Code

(c) Chapter 58 sets limits on who can collect and keep information
regarding juveniles and what they can do with the information.

(d) Chapter 62 subchapters G and H of the CCP has special provisions
for juveniles regarding registration as a sexual offender.
- deferred decision
- excused registration
- non-public registration
- de-registration
- controls on who has access to the information provided
when a juvenile is registered.




Prosecution Perspective
Special Obligations of Prosecutors:

“Top Ten” list of disciplinary rules that are raised with respect to
prosecutors:

1. Suppression of exculpatory evidence.

- Rule 3.09, Brady v. Maryland, 373 U.S. 73 (1963)
- Mitigating evidence must be disclosed as well.
- The evidence need not establish innocence to be “exculpatory.”

2. Improper statement to the press.
- Rule 3.07
- Prosecutorial immunity for statements made in
the courtroom; BUT only “qualified immunity” for
other public statements within the scope of a
prosecutors duties. NO IMMUNITY for
statements made by prosecutors not within the
scope of their duties.

Prosecution Perspective

Special Obligations of Prosecutors:

“Top Ten” list of disciplinary rules that are raised with respect to
prosecutors:

3. Ex parte communication with the trial court
- Rule 3.05(b)
- Code of Judicial Conduct Canons 3(A)(5) and 8(K)

4. Prosecuting or threatening to prosecute a case unsupported
by probable cause.
- Rule 3.09(a)

5. Knowing use of false evidence.
- Rule 3.03(5)

Prosecution Perspective

Special Obligations of Prosecutors:

“Top Ten” list of disciplinary rules that are raised with respect to
prosecutors:

6. Communications with a party represented by counsel.
- Rule 4.02(a)
- In juvenile cases “parents, spouses, guardians, and guardians-
ad-litem” are “parties” under §51.02(10) Tex. Fam. Code

7. False statements of material fact.
- Rule 3.03 — statements made to the court
- Rule 4.01 — statements made to anyone else

8. Threats of criminal prosecution of grievance
proceeding.
- with intent to influence or discourage a
person’s service as a witness. Rule 4.04




Prosecution Perspective

Special Obligations of Prosecutors:

“Top Ten” list of disciplinary rules that are raised with respect to
prosecutors:

9. Comments made to harass, embarrass or influence the future jury
service of a juror who has made the “wrong” decision.
- Rule 3.06(d)

10. Being so eager to “win” or so angry that you allow
your judgment to fail and you lose sight of “seeing that
justice is done” and done properly.

Ultimate Goal of Juvenile Law

Special Obligations For Everyone Involved:

The ultimate responsibility of the participant in juvenile cases, whether
the practitioner is a defense attorney, prosecutor, juvenile probation
officer, or judge, is to ensure that justice is served, that the juvenile
receives competent representation within the parameters of the
ethical guidelines for the attorney, and that the prosecutor
engages in ethical prosecution of the case.

THE END
THANK YOU

Special thanks to Brian Fischer and Kris Moore for the use of
materials used in the preparation of this slideshow.
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