
SUPREME COURT OF TEXAS: 
FACTUAL SUFFICIENCE OF 

EVIDENCE IN JUVENILE 
APPEALS

By Brian Fischer

TRIAL

The case made the subject of the appeal to the 
Supreme Court of Texas was tried  to a jury in 
the County Civil Court at law Number 5 of 
Montgomery County, Texas and the jury 
returned a verdict on July 16, 2015 that the 
Respondent did engage in delinquent conduct 
for indecency with a child.

DISPOSITION

On September 5, 2015 the Court entered a 
Disposition Order placing the Respondent 
on probation in the home of his parents until 
his 18th birthday. 
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APPEAL TO THE 9TH COURT OF 
APPEALS

The Respondent timely filed a Notice 
of Appeal to the 9th Court of Appeals 
alleging in Point on Appeal that the 
evidence was factually insufficient so 
support the Jury’s verdict that the 
Respondent engaged in delinquent 
conduct

9TH COURT OF APPEALS 
DECISION

The 9th Court of Appeals affirmed the 
trial court, but Justice Hollis Horton 
dissented from the majority and issued 
a written dissent suggesting that the 
Appellate Court should have done a 
factual sufficiency analysis of the facts.

PETITION FOR REVIES TO 
SUPREME COURT

The Respondent then filed a 
Petition for Review to the Supreme 
Court of Texas alleging that the 
Supreme Court of Texas should 
reverse the 9th Court of Appeals 
and require a factual sufficiency of 
the evdence.
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STATE OF TEXAS WAIVED REPLY 
BRIEF

On July 16, 2015 the State
of Texas filed a Waiver of
Reply Brief in the Supreme
Court.

SUPREME COURT ORDER 
REQUIRING REPLY BRIEF

On August 21, 2015 the 
Supreme Court Ordered the 
State of Texas to file a Reply 
Brief to the Petition for Review 
filed by the Respondent.

REPLY BRIEF FILED BY THE 
STATE OF TEXAS

On September 21, 2015
the State of Texas filed
its’ Reply Brief.
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FULL BRIEFING REQUESTED 
BY THE SUPREME COURT

On November 20, 2015
the Supreme Court
issued an Order
requesting full briefing
on the merits.

BRIEF FOR PETITIONER FILED ON 
DECEMBER 14, 2015

On December 14, 2015 the
Brief on the Merits was
filed by the Petitioner
(Appellant) with the
Supreme Court

REPLY BRIEF FROM STATE OF 
TEXAS DUE JANUARY 21, 2015

Pursuant to the Supreme Court
of Texas Order the State of
Texas Reply Brief is due
January 21, 2015.
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STATE FILED THEIR REPLY BRIEF ON  
January 11, 2016

On January 11, 2016 the State of Texas 
filed their Reply Brief asserting the 
Books v. State precludes a factual 
sufficiency of the evidence in juvenile 
appeals as their primary position.

COURT APPEARANCE IN JUVENILE COURT IN 
MONTGOMERY COUNTY ON DECEMBER 31, 2015

ON DECEMBER 31, 2015 THE APPELLANT 
APPEARED IN THE JUVENILE COURT OF 
MONTGOMERY COUNTY ON A PETITION 
TO MODIFY DISPOSITION TO HAVE THE 
COURT ORDER DNA TESTING THAT WAS 
LEFT OUT OF THE ORIGINAL 
DISPOSITION ORDER.

MONTGOMERY COUNTY JUVENILE COURT ORDERED DNA 
TESTING ON APPELLANT NO LONGER RENDERS ANY 
PROCEEDINGS IN THE SUPREME COURT MOOT 

SINCE THE MONTGOMERY COUNTY 
JUVENILE COURT ORDERED DNA 
TESTING THE PETITION FOR REVIEW 
WILL NOT BE MOOT AFTER JANUARY 3, 
2016 WHEN THE APPELLANT 
COMPLETED HIS PROBATION AT AGE 18.
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PETITION FOR REVIEW IS FURTHER NOT MOOT EVEN 
THOUGH APPELLANT COMPLETED PROBATION ON 
JANUARY 3, 2016.

THE PETITION FOR REVIEW IN THE 
SUPREME COURT IS STILL NOT MOOT 
BECAUSE THE APPELLANT CANNOT 
SEAL HIS FILES AND RECORDS UNTIL HIS 
19TH BIRTHDAY, WHICH IS JANUARY 3, 
2017.

PETITIONER’S REPLY BRIEF FILED 
JANUARY 22, 2016

On January 22, 2016 the Petitioner filed his 
Reply Brief to the States Brief and alleges a 
long history of factual sufficiency analysis in 
juvenile cases, including the case of In the 
Matter of M.E., 02-14-00051-CV (TexApp. 2nd

Dist. 2014) in which the 2nd Court of Appeals 
did a factual sufficiency analysis in a juvenile 
appeal.

NOW WE WAIT

With all Brief’s filed in the Supreme 
Court now we wait to see if the Court will 
grant Oral Argument, grant the Petition 
without Oral Argument or withdraw the 
Petition as being improvidently granted.
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In The 

Court of Appeals 

Ninth District of Texas at Beaumont 

____________________ 

NO.  09-14-00480-CV 
____________________ 

 
IN THE MATTER OF C.Z.S. 

_________________________________                       ______________________      
 

On Appeal from the County Court at Law No. 5  
Montgomery County, Texas 

Trial Cause No. 13-06-06568 JV      
____________________________________________                     ____________      

 
MEMORANDUM OPINION    

 
A jury found that C.Z.S. engaged in delinquent conduct. The trial court 

conducted a disposition hearing and placed C.Z.S. on probation. In five appellate 

issues, C.Z.S. challenges (1) the trial court’s jurisdiction; (2) the admission of 

testimony from two witnesses; and (3) the legal and factual sufficiency of the 

evidence. We affirm the trial court’s judgment.  

Jurisdiction 

 In issue one, C.Z.S. argues that the trial court never acquired jurisdiction 

over him because he was not served with a petition and summons. In a juvenile 

case, the trial court must direct issuance of a summons to the juvenile defendant. 
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Tex. Fam. Code Ann. § 53.06(a)(1) (West 2014). “The summons must require the 

persons served to appear before the court at the time set to answer the allegations 

of the petition[]” and “[a] copy of the petition must accompany the summons.” Id. 

§ 53.06(b). The juvenile cannot waive service. Id. § 53.06(e). The record must 

affirmatively demonstrate that the juvenile was served with a summons. In re 

D.W.M., 562 S.W.2d 851, 853 (Tex. 1978). “A valid officer’s return creates the 

presumption of service and regularity, and the burden is on the defendant to show 

inadequacy of service.” In re J.I.A., No. 01-12-00791-CV, 2013 Tex. App. LEXIS 

15106, at *6 (Tex. App.—Houston [1st Dist.] Dec. 17, 2013, no pet.) (mem. op.). 

The record must contain some indication that a copy of the petition was served. Id. 

at **6-7.  

The record indicates that C.Z.S. was served with a summons on July 1, 

2013. The summons states that a copy of the petition is attached and it commands 

C.Z.S. to appear before the trial court and answer the attached petition. C.Z.S.’s 

parents were also served. C.Z.S. and his parents subsequently acknowledged 

having received a copy of the petition. Because the record contains an officer’s 

return that is valid on its face, and the summons indicates that a copy of the 

petition was served, service is afforded a presumption of regularity. See id. at *8. 

C.Z.S.’s mere assertion that he was not served with a summons and a copy of the 
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petition is insufficient to rebut this presumption. See id. at *9. Because the record 

affirmatively demonstrates that C.Z.S. was properly served, we conclude that the 

trial court acquired jurisdiction over C.Z.S. See D.W.M., 562 S.W.2d at 853. We 

overrule issue one. 

Sufficiency of the Evidence 

In issues four and five, C.Z.S. contends that the evidence is legally and 

factually insufficient to support the jury’s conclusion that he engaged in delinquent 

conduct. “We review adjudications of delinquency in juvenile cases by applying 

the same standards that we apply to sufficiency of the evidence challenges in 

criminal cases.” In re I.A.G., 297 S.W.3d 505, 507 (Tex. App.—Beaumont 2009, 

no pet.). In criminal cases, “the Jackson v. Virginia legal-sufficiency standard is 

the only standard that a reviewing court should apply in determining whether the 

evidence is sufficient to support each element of a criminal offense that the State is 

required to prove beyond a reasonable doubt.” Brooks v. State, 323 S.W.3d 893, 

895 (Tex. Crim. App. 2010). This Court still applies the factual sufficiency 

standard to civil commitment cases under the sexually violent predator statute. See 

In re Commitment of Day, 342 S.W.3d 193, 206-13 (Tex. App.—Beaumont 2011, 

pet. denied). Juvenile proceedings, while also civil in nature, entitle a juvenile to 

double jeopardy protections. In re J.R.R., 696 S.W.2d 382, 384 (Tex. 1985); see 
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generally In re C.H., 412 S.W.3d 67, 75 (Tex. App.—Fort Worth 2013, pet. 

denied). In contrast, the SVP statute does not implicate double jeopardy principles. 

See Kansas v. Hendricks, 521 U.S. 346, 369-70 (1997); see also In re Commitment 

of Fisher, 164 S.W.3d 637, 653 (Tex. 2005). 

Given this distinction, the only standard we will apply, in accordance with 

Brooks, is that of legal sufficiency. See Brooks, 323 S.W.3d at 895; see also In re 

C.E.S., 400 S.W.3d 187, 194 (Tex. App.—El Paso 2013, no pet.); In re R.R., 373 

S.W.3d 730, 734 (Tex. App.—Houston [14th Dist.] 2012, pet. denied); In re 

H.T.S., No. 04-11-00847-CV, 2012 Tex. App. LEXIS 10772, at **22-23 (Tex. 

App.—San Antonio Dec. 31, 2012, pet. denied) (mem. op.). For this reason, we 

need not address issue five challenging factual sufficiency. See Tex. R. App. P. 

47.1. Under a legal sufficiency standard, we assess all the evidence in the light 

most favorable to the prosecution to determine whether any rational trier of fact 

could find the essential elements of the crime beyond a reasonable doubt. Jackson 

v. Virginia, 443 U.S. 307, 318-19 (1979); Hooper v. State, 214 S.W.3d 9, 13 (Tex. 

Crim. App. 2007).  We give deference to the jury’s responsibility to fairly resolve 

conflicting testimony, to weigh the evidence, and to draw reasonable inferences 

from basic facts to ultimate facts. Hooper, 214 S.W.3d at 13.   
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The State’s petition alleged that C.Z.S. engaged in delinquent conduct by 

committing indecency with a child against R.S.  R.S. testified that she wanted to 

play with C.Z.S. and C.Z.S. told her he would play if R.S. touched his private 

parts. R.S. testified that she touched C.Z.S.’s penis with her fingers. R.S.’s mother 

testified that R.S. told her different stories before she admitted that C.Z.S. had 

abused her. R.S. testified that she was initially untruthful because she thought she 

had done something wrong and did not want to get in trouble. She denied seeing 

anything “nasty” at her father’s house and testified that no one told her what to say 

at trial.  

Susan Odhiambo, a forensic interviewer, testified that when she interviewed 

R.S., R.S. initially denied any abuse. However, after Odhiambo asked R.S. if she 

had told her mother about being made to touch someone, R.S. told Odhiambo that 

C.Z.S. made her touch his “pee pee.” R.S.’s mother did not believe that C.Z.S. 

abused R.S., but she believed that R.S. saw something at her father’s house and 

that her father had prompted R.S. to accuse C.Z.S. so as to clear himself from any 

wrongdoing. R.S.’s father testified that he had no reason to lie to the court or to 

encourage R.S. to lie. C.Z.S.’s mother testified that C.Z.S. told her, in a letter, that 

nothing physical occurred, but that he “maybe [he] said something stupid[]” to R.S. 

She did not believe that C.Z.S. had anything to do with the allegations against him.  
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Dr. Lawrence Thompson, a psychologist, testified that it is not unusual for 

child abuse victims to give a delayed disclosure. Thompson testified that he has 

witnessed times when children have recanted allegations of sexual abuse for 

various reasons, such as the abuse did not happen or the child is being pressured to 

recant. He explained that when a child knows the perpetrator, the child can be 

reluctant to disclose abuse and can be manipulated. Thompson testified that it is 

not uncommon for some family members to believe the abuse occurred, while 

others believe there was no abuse. He stated that it is not unusual for abused 

children to act normal or to fear getting into trouble if they disclose the abuse. As 

an example of grooming, Thompson identified an instance when the perpetrator 

tells the child to “[d]o this sexual act, and I’ll play with you.”  

In this case, the State alleged that C.Z.S. committed indecency with a child 

by (1) engaging in sexual contact with R.S.; and (2) with intent to arouse or gratify 

the sexual desire of any person, exposed his anus or any part of his genitals, 

knowing R.S. was present.1 See Tex. Penal Code Ann. § 21.11(a)(1), (2)(A) (West 

2011). The jury heard R.S. testify that C.Z.S. said he would play with her if she 

touched his penis, which she did. She eventually disclosed the abuse to her mother 

and to Odhiambo. R.S. explained that she initially failed to disclose what occurred 
                                                           

1The State also alleged attempted indecency with a child, but the jury 
declined to find this count true.  
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because she was afraid she had done something wrong and would be in trouble if 

she told the truth. The jury heard Thompson explain that it is not uncommon for 

child victims to delay a disclosure or to be afraid of getting into trouble for 

disclosing the abuse. Thompson’s testimony also demonstrated that an example of 

grooming includes a perpetrator promising to play with the child in exchange for 

the child engaging in a sexual act.  

The jury was entitled to infer the requisite intent to arouse or gratify sexual 

desire from C.Z.S.’s conduct and remarks, and all the surrounding circumstances. 

See H.T.S., 2012 Tex. App. LEXIS 10772, at **26-27; see also Scott v. State, 202 

S.W.3d 405, 408 (Tex. App.—Texarkana 2006, pet. ref’d). Additionally, R.S.’s 

testimony alone is sufficient to support a finding of indecency with a child. See In 

re A.B., 162 S.W.3d 598, 601 (Tex. App.—El Paso 2005, no pet.). Viewing the 

evidence in the light most favorable to the verdict, we find that the jury could 

reasonably conclude, beyond a reasonable doubt, that C.Z.S. committed indecency 

with a child. See Jackson, 443 U.S. at 318-19; see also Hooper, 214 S.W.3d at 13. 

We overrule issue four.    

Evidentiary Rulings 

 In issues two and three, C.Z.S. challenges the admission of testimony from 

Thompson and Odhiambo. “A trial court has broad discretion in determining the 
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admissibility of the evidence[.]” Allridge v. State, 850 S.W.2d 471, 492 (Tex. 

Crim. App. 1991). We review a trial court’s evidentiary rulings for abuse of 

discretion. Oprean v. State, 201 S.W.3d 724, 726 (Tex. Crim. App. 2006). Error 

may not be predicated upon a ruling which admits or excludes evidence unless a 

substantial right of the party is affected.” Tex. R. Evid. 103(a); see Tex. R. App. P. 

44.2(b).  

 In issue two, C.Z.S. contends that the trial court abused its discretion by 

allowing Thompson to testify because, according to C.Z.S., Thompson’s testimony 

was not relevant to whether C.Z.S. had committed the offense. Outside the jury’s 

presence, Thompson testified that he had not reviewed documents or interviewed 

witnesses in connection with C.Z.S.’s case and had no specific knowledge of the 

facts. He explained that the purpose of his testimony was “[t]o provide information 

to the jury from my clinical experience, from the research related to child sexual 

abuse so that they can apply [it] to this case as they see fit.” Thompson testified 

that he would be discussing what an outcry is, that disclosure of sexual abuse is a 

process, the effects of child abuse on the victim, how the child victim might testify, 

and grooming. C.Z.S. argued that Thompson’s testimony was irrelevant to the facts 

of the case. The trial court overruled C.Z.S.’s objections.  
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 Relevant evidence is that which “has any tendency to make a fact more or 

less probable than it would be without the evidence” and is a fact of consequence 

in determining the action. Tex. R. Evid. 401. “A witness who is qualified as an 

expert by knowledge, skill, experience, training, or education may testify in the 

form of an opinion or otherwise if the expert’s scientific, technical, or other 

specialized knowledge will help the trier of fact to understand the evidence or to 

determine a fact in issue.” Tex. R. Evid. 702. Expert testimony regarding the 

characteristics commonly displayed by child victims of sexual abuse is admissible. 

Tillman v. State, 354 S.W.3d 425, 440 (Tex. Crim. App. 2011); Cohn v. State, 849 

S.W.2d 817, 818-19 (Tex. Crim. App. 1993). This type of testimony satisfies Rule 

702 because it allows the jury to “assess the credibility of a particular complainant 

more fairly by explaining the emotional antecedents underlying the typical victim’s 

behavior[.]” Kirkpatrick v. State, 747 S.W.2d 833, 836 (Tex. App.—Dallas 1987, 

pet. ref’d). Because Thompson’s testimony was intended to explain the traits of 

child sexual abuse victims, we conclude that the trial court did not abuse its 

discretion by allowing Thompson to testify. See Tillman, 354 S.W.3d at 440; see 

also Cohn, 849 S.W.2d at 818-19; Kirkpatrick, 747 S.W.2d at 836; Tex. R. Evid. 

702. We overrule issue two. 
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  In issue three, C.Z.S. maintains that the trial court abused its discretion by 

allowing Odhiambo to testify because she was not the first person to hear R.S.’s 

outcry. Outside the jury’s presence, Odhiambo testified that R.S. told her that she 

had been sexually abused by C.Z.S.  C.Z.S. objected to Odhiambo’s testimony on 

grounds that she was not the first outcry witness and she did not follow proper 

protocol during her interview with R.S.  The trial court found Odhiambo to be a 

proper outcry witness.  

 Assuming, without deciding, that the trial court abused its discretion by 

allowing Odhiambo to testify as an outcry witness, we cannot say that the error 

affected C.Z.S.’s substantial rights. See Tex. R. Evid. 103(a); see also Tex. R. App. 

P. 44.2(b). R.S. testified, without objection, to the details of the alleged offense. 

“‘[O]utcry’ testimony is necessarily cumulative of a complainant’s testimony.” 

Cordero v. State, 444 S.W.3d 812, 820 (Tex. App.—Beaumont 2014, pet. ref’d) 

(quoting Shelby v. State, 819 S.W.2d 544, 551 (Tex. Crim. App. 1991)). Moreover, 

“improper admission of evidence is not reversible error if the same or similar 

evidence is admitted without objection at another point in the trial.” Chapman v. 

State, 150 S.W.3d 809, 814 (Tex. App.—Houston [14th Dist.] 2004, pet. ref’d). 

Because the admission of Odhiambo’s testimony was harmless, we overrule issue 
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three. Having overruled C.Z.S.’s appellate issues, we affirm the trial court’s 

judgment. 

 AFFIRMED.                                                  
______________________________ 

            STEVE McKEITHEN  
                   Chief Justice 
 
Submitted on May 4, 2015         
Opinion Delivered May 28, 2015 
 
Before McKeithen, C.J., Horton and Johnson, JJ. 
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DISSENTING OPINION 
 

 Because the majority refuses to address the factual sufficiency challenge that 

C.Z.S. raised in issue five of his appeal, I do not agree with that portion of the 

court’s opinion. Nevertheless, I concur in the Court’s resolution of issues one 

through four of the appeal.  

According to the opinion of the Court, the Court is not required to resolve 

C.Z.S.’s factual sufficiency issue, issue five, because a decision to grant a new trial 

in a juvenile case implicates the Double Jeopardy Clause, which applies to the 

States by virtue of the Due Process Clause. U.S. CONST. amend. V; U.S. CONST. 

amend. XIV; Benton v. Maryland, 395 U.S. 784 (1969). Generally, an appellate 

court’s decision to award a new trial after conducting a factual sufficiency review 

does not violate the defendant’s rights under the Double Jeopardy Clause. Tibbs v. 

Florida, 457 U.S. 31, 45 (1982) (explaining that when the appellate court reverses 

a conviction after determining that the evidence does not rationally support a 

verdict, “the Double Jeopardy Clause does not prevent an appellate court from 

granting a convicted defendant an opportunity to seek acquittal through a new 

trial”). I disagree with the majority’s assumption that the Double Jeopardy Clause 

requires it to ignore the factual sufficiency issue raised by C.Z.S. in his appeal.  
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In my opinion, we are obligated to conduct a factual sufficiency review in a 

case involving an appeal from a juvenile court. Appeals from juvenile courts are 

governed by “[t]he requirements governing an appeal . . .  as in civil cases 

generally.” Tex. Fam. Code Ann. § 56.01(b) (West 2014). The Rules of Appellate 

Procedure require the courts of appeal to “address[] every issue raised and 

necessary to final disposition of the appeal.” Tex. R. App. P. 47.1. The Texas 

Constitution provides that the courts of appeal “shall be conclusive on all questions 

of fact brought before them on appeal or error.” Tex. Const. art. V, § 6. Therefore, 

addressing C.Z.S.’s factual sufficiency claim is necessary, as the merits of his 

claim cannot be addressed by the Texas Supreme Court. Tex. Gov’t Code Ann. § 

22.225(a) (West Supp. 2014) (“A judgment of a court of appeals is conclusive on 

the facts of the case in all civil cases.”). 

As directed by the Texas Supreme Court, the courts of appeal are to weigh 

all of the evidence for and against the factfinder’s finding when conducting a 

factual sufficiency review. See Dow Chem. Co. v. Francis, 46 S.W.3d 237, 242 

(Tex. 2001). Unlike the standard of review that applies to the review of a legal 

sufficiency issue, a standard that requires the appeals court to indulge in every 

inference favorable to the factfinder’s conclusions, in a factual sufficiency review 

the court must evaluate all of the evidence admitted during a trial and determine if 
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the jury’s finding, while legally sufficient, is nevertheless still clearly wrong and 

unjust. See City of Keller v. Wilson, 168 S.W.3d 802, 812, 819-20 (Tex. 2005); 

Cain v. Bain, 709 S.W.2d 175, 176 (Tex. 1986).   

The majority relies on the Court of Criminal Appeals opinion in Brooks to 

avoid resolving C.Z.S.’s factual sufficiency issue. See Brooks v. State, 323 S.W.3d 

893, 895 (Tex. Crim. App. 2010). In addition to Brooks, the majority relies on 

three opinions of our sister courts, all of which relied on Brooks without fully 

evaluating whether civil standards of review applied in appeals taken from juvenile 

courts despite the conclusion reached in Brooks that such a review was unavailable 

in a criminal case. See In re C.E.S., 400 S.W.3d 187, 194 (Tex. App.—El Paso 

2013, no pet.); In re R.R., 373 S.W.3d 730, 734 (Tex. App.—Houston [14th Dist.] 

2012, pet. denied); In re H.T.S., No. 04-11-00847-CV, 2012 Tex. App. LEXIS 

10772, at **22-23 (Tex. App.—San Antonio Dec. 31, 2012, pet. denied) (mem. 

op.). However, Brooks concerned the appeal of a criminal case, not a case from a 

juvenile court. Brooks, 323 S.W.3d at 905 (noting that Brooks was convicted of 

possession with the intent to deliver cocaine). And, the opinions issued in In re 

C.E.S., In re R.R., and In re H.T.S., except for their stated reliance on Brooks, fail 

to explain why they chose not to apply a factual sufficiency standard to the reviews 

they conducted. Id. Finally, even though the Legislature has directed the courts on 
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the standards to apply in appeals from juvenile courts, the Texas Supreme Court 

has not addressed whether the civil standards for appeals apply in juvenile cases 

when those standards are inconsistent with the standards that apply in criminal 

cases. See In re L.D.C., 400 S.W.3d 572, 574-75 (Tex. 2013) (acknowledging the 

different criminal and civil standards applied to “unobjected-to charge error,” but 

concluding the error was not harmful in the juvenile case being appealed under 

either standard). 

In my opinion, until the Texas Supreme Court directs otherwise, Texas law 

requires that the Court address C.Z.S.’s factual sufficiency claim.2 In my opinion, 

double jeopardy concerns are not raised by reviewing the Appellant’s case utilizing 

a factual sufficiency standard of review. Therefore, I disagree with the majority’s 

decision to not reach the Appellant’s factual sufficiency issue; instead, in 

reviewing issue five, I would adopt the approach to conducting a factual 

sufficiency review that we used in In re Commitment of Day, 342 S.W.3d 193, 

206-13 (Tex. App.—Beaumont 2011, pet. denied). Regardless of the outcome of 

the process, we are obligated to conduct a factual sufficiency review, as C.Z.S. has 

not waived his right to have issue five reviewed. 

                                                           
2While in my opinion the factual sufficiency issue that C.Z.S. raises should 

be reached in resolving the appeal, I do not intend to imply how the issue, if 
addressed, should be resolved.  
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       _________________________________ 
                HOLLIS HORTON 
              Justice 
 
 

Dissent Delivered 
May 28, 2015 
 

 
 



1

NO: _____________________________

IN THE SUPREME COURT OF TEXAS

___________________________________________________________

IN THE MATTER OF C.Z.S.

____________________________________________________________

ON REVIEW FROM THE COURT OF APPEALS
FOR THE NINTH SUPREME JUDICIAL DISTRICT

OF TEXAS AS BEAUMONT

COURT OF APPEALS CAUSE NO: 09-04-00480-CV

AMENDED PETITION FOR REVIEW

BRIAN J. FISCHER
TBN#07040750
6200 Gulf Freeway
Suite 202
Houston, Texas 77023
(713) 520-7500
FAX# (713) 644-8080
Email: bjflaw@hotmail.com

15-0487

FILED
15-0487
6/30/2015 4:19:43 PM
tex-5887716
SUPREME COURT OF TEXAS
BLAKE A. HAWTHORNE, CLERK

mailto:bjflaw@hotmail.com


2

IDENTIFICATION OF PARTIES AND COUNSEL

The identities of all parties to the trial court=s final judgment and the names

and addresses of all trial and appellate counsel are:

Representing C.Z.S., Petitioner:

At trial and on appeal:

Brian J. Fischer
TBA# 07040750
6200 Gulf Freeway
Suite 202
Houston, Texas 77023
(713) 520-7500
FAX# (713) 644-8080
Email: bjflaw@hotmail.com

Representing the State of Texas at trial and on appeal:

Amanda Hill
TBA# 240713334
Assistant County Attorney
Montgomery County Attorney=s Office
510 North Thompson
Suite 300
Conroe, Texas 77301
(936) 539-7828
FAX (936) 760-6920
Email: amanda.hill@mctx.org

RECORD REFERENCES

Clerk=s Record:

mailto:bjflaw@hotmail.com
mailto:hill@mctx.org


3

The Clerk=s Record consists of two (2) volumes and is referred to as
(CR-Vol).

Reporter=s Record:

The Reporter=s Record consists of six (6) volumes. References first state the

volume number followed by the page and line numbers.

Statutory Citation References:

Unless otherwise indicated, all statutory references made herein refer to the

Texas Family Code.

References to Parties:

The Petitioner is referred to as APetitioner or C.Z.S.@. The State of Texas is

referred to as AState or Respondent@.

TABLE OF CONTENTS

IDENTIFICATION OF PARTIES AND COUNSEL: 2

RECORD REFERENCES: 2

TABLE OF CONTENTS: 3

TABLE OF AUTHORITES:                                                4

STATEMENT OF THE CASE: 6

STATEMENT OF JURISDICTION:                                        7

ISSUES PRESENTED:                                                     4



4

ISSUE ONE:

DID THE COURT OF APPEALS ERR IN NOT ADDRESSING THE FACTUAL
SUFFICIENCY OF THE EVIDENCE ON APPEAL AS SET OUT IN THE
DISSENT TO THE COURT OF APPEAL OPINION.

ISSUE TWO:

DID THE MAJORITY OF THE COURT OF APPEALS ERR IN HOLDING THAT
BROOKS PROVIDES THE ONLY STANDARD FOR ASSESSING THE
SUFFICIENCY OF THE EVIDENCE AT THE ADJUDICATORY PHASE OF A
JUVENILE PROCEEDING AND, IF SO. DID THE MAJORITY OF THE COURT
OF APPEALS PROPERLY APPLY THE BROOKS STANDARD.

STATEMENT OF FACTS: 8

SUMMARY OF ARGUMENT: 8

ISSUE ONE AND TWO ARGUMENT: 7

PRAYER: 9

CERTIFICATE OF COMPLIANCE: 9

CERTIFICATE OF SERVICE: 10

TABLE OF AUTHORITIES

STATE CASES

Brooks v. State, 323 S.W.3d 893 (Tex. Crim. App. 2010)

In Re C.E.S., 400 S.W.3d, 187 ( Tex. App.-El Paso, 2013, no pet.)

City of Keller v. Wilson, 168 S.W. 3d. 802 (Tex. 2005)



5

In re J.F.C., 96 S.W.3d 256 (Tex. 2002)

In Re L.D.C., 400 S.W. 3d 572 (Tex. 2013)

Southwestern Bell Tel. V. Garza,164 S.W. 3d 607 (Tex. 2004)

APPENDIX

NINTH COURT OF APPEALS OPINION: “A”

TRIAL COURT ADJUDICATION AND DISPOSITION ORDER: “B”



6

NO: _____________________________

IN THE SUPREME COURT OF TEXAS

___________________________________________________________

IN THE MATTER OF C.Z.S.

____________________________________________________________

ON REVIEW FROM THE COURT OF APPEALS
FOR THE NINTH SUPREME JUDICIAL DISTRICT

OF TEXAS AS BEAUMONT

COURT OF APPEALS CAUSE NO: 09-04-00480-CV

AMENDED PETITION FOR REVIEW

TO THE HONORABLE JUSTICES OF THE SUPREME COURT:

C.Z.S., Petitioner respectfully submits his Amended Petition for Review in

this cause and in support therof respectfully shows:

STATEMENT OF THE CASE

On July 14, 2014 this case was called to trial before a jury.  On July 16,

2014, at the conclusion of the trial the jury found that the appellant engaged

in delinquent conduct and he was sentenced to probation by the court.

Petitioner appealed the finding of delinquency and the appeal was assigned to

the Ninth Court of Appeals.  On May 28, 2015, the Ninth Court of Appeals
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affirmed the trial court=s judgment. The Ninth Court of Appeal=s Judgment was

authored by Justice Steve McKeithen and Joined by Justice Leanne Johnson.

Justice Hollis Horton filed a dissent and agreed with the Petitioner that the

Ninth Court of Appeals should have done a factual sufficiency analysis of the case

Petitioner timely filed a Motion for Rehearing that was denied on June 2, 2015 with

Justice Horton indicating that he would grant the Motion for Rehearing.

STATEMENT OF JURISDICTION

The Supreme Court has jurisdiction of this case because (a) there was a

dissent to the Ninth Court of Appeals Opinion that creates a question material

to a decision of this case; and, (2) it appears that an error of law has been

committed by the Ninth Court of Appeals that is of such importance to the

jurisprudence of the State that it requires correction.

ISSUES PRESENTED FOR REVIEW

ISSUE ONE:

DID THE COURT OF APPEALS ERR IN NOT ADDRESSING THE
FACTUAL SUFFICIENCY OF THE EVIDENCE ON APPEAL AS SET
OUT IN THE DISSENT TO THE COURT OF APPEALS OPINION.

ISSUE TWO:

DID THE MAJORITY OF THE COURT OF APPEALS ERR IN HOLDING
THAT BROOKS PROVIDES THE ONLY STANDARD FOR ASSESSING
THE SUFFICIENCY OF THE EVIDENCE AT THE ADJUDICATORY
PHASE OF A JUVENILE PROCEEDING AND, IF SO. DID THE



8

MAJORITY OF THE COURT OF APPEALS PROPERLY APPLY THE
BROOKS STANDARD.

STATEMENT OF THE FACTS

The Ninth Court of Appeals accurately stated the relevant facts.  However, it

did not state or consider all of the relevant facts in considering its analysis of

the factual sufficiency of the evidence under Books v. State, 323 S.W.3d. 893

(Tex. Crim. App. 2010) as set out in the dissent by Justice Horton.

SUMMARY OF THE ARGUMENT

This is an important case for several reasons.  Petitioner=s two points of error

pertain to the proper standard that appellate courts should apply when conducting

reviews of the sufficiency of the evidence in juvenile cases.  As the dissent

correctly points out, the appellate courts should maintain the two-tiered approach

that it currently applies in conduction sufficiency of the evidence reviews. City of

Keller v. Wilson, 168 S.W. 3d 802 (Tex. 2005) and not adopt the standard

announced in Brooks v. State, 323 S.W. 3d 893 (Te. Crim. App. 2010).

In parental termination cases where the burden of proof is heightened, the

reviewing court must not disregard the undisputed evidence that does not support

the judgment even when conducting a legal sufficiency review. In re J.F.C., 96

S.W.3d 256 (Tex. 2002). Thus, with the even higher burden of proof applicable at

the adjudicatory stage of a juvenile proceeding, it is vitally important that the
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appellate court be able to consider all the evidence.

The dissent in the Ninth Court of Appeals opinion correctly stated the basis
for the factual sufficiency analysis in juvenile cases in citing In re L.D.C. 400 S.W.

3d 572 (Tex. 2013).

PRAYER

Petitioner prays that this Petition for Review be in all things granted.

Petitioner prays for general relief.

Respectfully submitted,

S/S BRIAN J. FISCHER
BRIAN J. FISCHER
Attorney for Petitioner
6200 Gulf Freeway
Suite 202
Houston, Texas 77023
(713) 520-7500
FAX# (713) 644-8080
Email:

CERTIFICATE OF COMPLIANCE

I, Brian J. Fischer hereby certify that the word count for this document is

1197 according to the word processing word count.

S/S BRIAN J. FISCHER
BRIAN J. FISCHER

CERTIFICATE OF SERVICE
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I, Brian J. Fischer hereby certify that a true and correct copy of the foregoing

Petition for review was emailed to Amanda Hill, Assistant County Attorney,

Montgomery County Attorney=s office at amanda.hill@mctx.org on June 30, 2015.

S/S BRIAN J. FISCHER
BRIAN J. FISCHER

mailto:hill@mctx.org
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In The 

Court of Appeals 

Ninth District of Texas at Beaumont 

____________________ 

NO.  09-14-00480-CV 
____________________ 

 
IN THE MATTER OF C.Z.S. 

_________________________________                       ______________________      
 

On Appeal from the County Court at Law No. 5  
Montgomery County, Texas 

Trial Cause No. 13-06-06568 JV      
____________________________________________                     ____________      

 
    

 
A jury found that C.Z.S. engaged in delinquent conduct. The trial court 

conducted a disposition hearing and placed C.Z.S. on probation. In five appellate 

issues, C.Z.S. challenges (1) the trial court’s jurisdiction; (2) the admission of 

testimony from two witnesses; and (3) the legal and factual sufficiency of the 

evidence. We affirm the trial court’s judgment.  

Jurisdiction 

 In issue one, C.Z.S. argues that the trial court never acquired jurisdiction 

over him because he was not served with a petition and summons. In a juvenile 

case, the trial court must direct issuance of a summons to the juvenile defendant. 
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Tex. Fam. Code Ann. § 53.06(a)(1) (West 2014). “The summons must require the 

persons served to appear before the court at the time set to answer the allegations 

of the petition[]” and “[a] copy of the petition must accompany the summons.” Id. 

§ 53.06(b). The juvenile cannot waive service. Id. § 53.06(e). The record must 

affirmatively demonstrate that the juvenile was served with a summons. In re 

D.W.M., 562 S.W.2d 851, 853 (Tex. 1978). “A valid officer’s return creates the 

presumption of service and regularity, and the burden is on the defendant to show 

inadequacy of service.” In re J.I.A., No. 01-12-00791-CV, 2013 Tex. App. LEXIS 

15106, at *6 (Tex. App.—Houston [1st Dist.] Dec. 17, 2013, no pet.) (mem. op.). 

The record must contain some indication that a copy of the petition was served. Id. 

at **6-7.  

The record indicates that C.Z.S. was served with a summons on July 1, 

2013. The summons states that a copy of the petition is attached and it commands 

C.Z.S. to appear before the trial court and answer the attached petition. C.Z.S.’s 

parents were also served. C.Z.S. and his parents subsequently acknowledged 

having received a copy of the petition. Because the record contains an officer’s 

return that is valid on its face, and the summons indicates that a copy of the 

petition was served, service is afforded a presumption of regularity. See id. at *8. 

C.Z.S.’s mere assertion that he was not served with a summons and a copy of the 



3 
 

petition is insufficient to rebut this presumption. See id. at *9. Because the record 

affirmatively demonstrates that C.Z.S. was properly served, we conclude that the 

trial court acquired jurisdiction over C.Z.S. See D.W.M., 562 S.W.2d at 853. We 

overrule issue one. 

Sufficiency of the Evidence 

In issues four and five, C.Z.S. contends that the evidence is legally and 

factually insufficient to support the jury’s conclusion that he engaged in delinquent 

conduct. “We review adjudications of delinquency in juvenile cases by applying 

the same standards that we apply to sufficiency of the evidence challenges in 

criminal cases.” In re I.A.G., 297 S.W.3d 505, 507 (Tex. App.—Beaumont 2009, 

no pet.). In criminal cases, “the Jackson v. Virginia legal-sufficiency standard is 

the only standard that a reviewing court should apply in determining whether the 

evidence is sufficient to support each element of a criminal offense that the State is 

required to prove beyond a reasonable doubt.” Brooks v. State, 323 S.W.3d 893, 

895 (Tex. Crim. App. 2010). This Court still applies the factual sufficiency 

standard to civil commitment cases under the sexually violent predator statute. See 

In re Commitment of Day, 342 S.W.3d 193, 206-13 (Tex. App.—Beaumont 2011, 

pet. denied). Juvenile proceedings, while also civil in nature, entitle a juvenile to 

double jeopardy protections. In re J.R.R., 696 S.W.2d 382, 384 (Tex. 1985); see 
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generally In re C.H., 412 S.W.3d 67, 75 (Tex. App.—Fort Worth 2013, pet. 

denied). In contrast, the SVP statute does not implicate double jeopardy principles. 

See Kansas v. Hendricks, 521 U.S. 346, 369-70 (1997); see also In re Commitment 

of Fisher, 164 S.W.3d 637, 653 (Tex. 2005). 

Given this distinction, the only standard we will apply, in accordance with 

Brooks, is that of legal sufficiency. See Brooks, 323 S.W.3d at 895; see also In re 

C.E.S., 400 S.W.3d 187, 194 (Tex. App.—El Paso 2013, no pet.); In re R.R., 373 

S.W.3d 730, 734 (Tex. App.—Houston [14th Dist.] 2012, pet. denied); In re 

H.T.S., No. 04-11-00847-CV, 2012 Tex. App. LEXIS 10772, at **22-23 (Tex. 

App.—San Antonio Dec. 31, 2012, pet. denied) (mem. op.). For this reason, we 

need not address issue five challenging factual sufficiency. See Tex. R. App. P. 

47.1. Under a legal sufficiency standard, we assess all the evidence in the light 

most favorable to the prosecution to determine whether any rational trier of fact 

could find the essential elements of the crime beyond a reasonable doubt. Jackson 

v. Virginia, 443 U.S. 307, 318-19 (1979); Hooper v. State, 214 S.W.3d 9, 13 (Tex. 

Crim. App. 2007).  We give deference to the jury’s responsibility to fairly resolve 

conflicting testimony, to weigh the evidence, and to draw reasonable inferences 

from basic facts to ultimate facts. Hooper, 214 S.W.3d at 13.   
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The State’s petition alleged that C.Z.S. engaged in delinquent conduct by 

committing indecency with a child against R.S.  R.S. testified that she wanted to 

play with C.Z.S. and C.Z.S. told her he would play if R.S. touched his private 

parts. R.S. testified that she touched C.Z.S.’s penis with her fingers. R.S.’s mother 

testified that R.S. told her different stories before she admitted that C.Z.S. had 

abused her. R.S. testified that she was initially untruthful because she thought she 

had done something wrong and did not want to get in trouble. She denied seeing 

anything “nasty” at her father’s house and testified that no one told her what to say 

at trial.  

Susan Odhiambo, a forensic interviewer, testified that when she interviewed 

R.S., R.S. initially denied any abuse. However, after Odhiambo asked R.S. if she 

had told her mother about being made to touch someone, R.S. told Odhiambo that 

C.Z.S. made her touch his “pee pee.” R.S.’s mother did not believe that C.Z.S. 

abused R.S., but she believed that R.S. saw something at her father’s house and 

that her father had prompted R.S. to accuse C.Z.S. so as to clear himself from any 

wrongdoing. R.S.’s father testified that he had no reason to lie to the court or to 

encourage R.S. to lie. C.Z.S.’s mother testified that C.Z.S. told her, in a letter, that 

nothing physical occurred, but that he “maybe [he] said something stupid[]” to R.S. 

She did not believe that C.Z.S. had anything to do with the allegations against him.  
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Dr. Lawrence Thompson, a psychologist, testified that it is not unusual for 

child abuse victims to give a delayed disclosure. Thompson testified that he has 

witnessed times when children have recanted allegations of sexual abuse for 

various reasons, such as the abuse did not happen or the child is being pressured to 

recant. He explained that when a child knows the perpetrator, the child can be 

reluctant to disclose abuse and can be manipulated. Thompson testified that it is 

not uncommon for some family members to believe the abuse occurred, while 

others believe there was no abuse. He stated that it is not unusual for abused 

children to act normal or to fear getting into trouble if they disclose the abuse. As 

an example of grooming, Thompson identified an instance when the perpetrator 

tells the child to “[d]o this sexual act, and I’ll play with you.”  

In this case, the State alleged that C.Z.S. committed indecency with a child 

by (1) engaging in sexual contact with R.S.; and (2) with intent to arouse or gratify 

the sexual desire of any person, exposed his anus or any part of his genitals, 

knowing R.S. was present.1 See Tex. Penal Code Ann. § 21.11(a)(1), (2)(A) (West 

2011). The jury heard R.S. testify that C.Z.S. said he would play with her if she 

touched his penis, which she did. She eventually disclosed the abuse to her mother 

and to Odhiambo. R.S. explained that she initially failed to disclose what occurred 
                                                           

1The State also alleged attempted indecency with a child, but the jury 
declined to find this count true.  
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because she was afraid she had done something wrong and would be in trouble if 

she told the truth. The jury heard Thompson explain that it is not uncommon for 

child victims to delay a disclosure or to be afraid of getting into trouble for 

disclosing the abuse. Thompson’s testimony also demonstrated that an example of 

grooming includes a perpetrator promising to play with the child in exchange for 

the child engaging in a sexual act.  

The jury was entitled to infer the requisite intent to arouse or gratify sexual 

desire from C.Z.S.’s conduct and remarks, and all the surrounding circumstances. 

See H.T.S., 2012 Tex. App. LEXIS 10772, at **26-27; see also Scott v. State, 202 

S.W.3d 405, 408 (Tex. App.—Texarkana 2006, pet. ref’d). Additionally, R.S.’s 

testimony alone is sufficient to support a finding of indecency with a child. See In 

re A.B., 162 S.W.3d 598, 601 (Tex. App.—El Paso 2005, no pet.). Viewing the 

evidence in the light most favorable to the verdict, we find that the jury could 

reasonably conclude, beyond a reasonable doubt, that C.Z.S. committed indecency 

with a child. See Jackson, 443 U.S. at 318-19; see also Hooper, 214 S.W.3d at 13. 

We overrule issue four.    

Evidentiary Rulings 

 In issues two and three, C.Z.S. challenges the admission of testimony from 

Thompson and Odhiambo. “A trial court has broad discretion in determining the 
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admissibility of the evidence[.]” Allridge v. State, 850 S.W.2d 471, 492 (Tex. 

Crim. App. 1991). We review a trial court’s evidentiary rulings for abuse of 

discretion. Oprean v. State, 201 S.W.3d 724, 726 (Tex. Crim. App. 2006). Error 

may not be predicated upon a ruling which admits or excludes evidence unless a 

substantial right of the party is affected.” Tex. R. Evid. 103(a); see Tex. R. App. P. 

44.2(b).  

 In issue two, C.Z.S. contends that the trial court abused its discretion by 

allowing Thompson to testify because, according to C.Z.S., Thompson’s testimony 

was not relevant to whether C.Z.S. had committed the offense. Outside the jury’s 

presence, Thompson testified that he had not reviewed documents or interviewed 

witnesses in connection with C.Z.S.’s case and had no specific knowledge of the 

facts. He explained that the purpose of his testimony was “[t]o provide information 

to the jury from my clinical experience, from the research related to child sexual 

abuse so that they can apply [it] to this case as they see fit.” Thompson testified 

that he would be discussing what an outcry is, that disclosure of sexual abuse is a 

process, the effects of child abuse on the victim, how the child victim might testify, 

and grooming. C.Z.S. argued that Thompson’s testimony was irrelevant to the facts 

of the case. The trial court overruled C.Z.S.’s objections.  
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 Relevant evidence is that which “has any tendency to make a fact more or 

less probable than it would be without the evidence” and is a fact of consequence 

in determining the action. Tex. R. Evid. 401. “A witness who is qualified as an 

expert by knowledge, skill, experience, training, or education may testify in the 

form of an opinion or otherwise if the expert’s scientific, technical, or other 

specialized knowledge will help the trier of fact to understand the evidence or to 

determine a fact in issue.” Tex. R. Evid. 702. Expert testimony regarding the 

characteristics commonly displayed by child victims of sexual abuse is admissible. 

Tillman v. State, 354 S.W.3d 425, 440 (Tex. Crim. App. 2011); Cohn v. State, 849 

S.W.2d 817, 818-19 (Tex. Crim. App. 1993). This type of testimony satisfies Rule 

702 because it allows the jury to “assess the credibility of a particular complainant 

more fairly by explaining the emotional antecedents underlying the typical victim’s 

behavior[.]” Kirkpatrick v. State, 747 S.W.2d 833, 836 (Tex. App.—Dallas 1987, 

pet. ref’d). Because Thompson’s testimony was intended to explain the traits of 

child sexual abuse victims, we conclude that the trial court did not abuse its 

discretion by allowing Thompson to testify. See Tillman, 354 S.W.3d at 440; see 

also Cohn, 849 S.W.2d at 818-19; Kirkpatrick, 747 S.W.2d at 836; Tex. R. Evid. 

702. We overrule issue two. 
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  In issue three, C.Z.S. maintains that the trial court abused its discretion by 

allowing Odhiambo to testify because she was not the first person to hear R.S.’s 

outcry. Outside the jury’s presence, Odhiambo testified that R.S. told her that she 

had been sexually abused by C.Z.S.  C.Z.S. objected to Odhiambo’s testimony on 

grounds that she was not the first outcry witness and she did not follow proper 

protocol during her interview with R.S.  The trial court found Odhiambo to be a 

proper outcry witness.  

 Assuming, without deciding, that the trial court abused its discretion by 

allowing Odhiambo to testify as an outcry witness, we cannot say that the error 

affected C.Z.S.’s substantial rights. See Tex. R. Evid. 103(a); see also Tex. R. App. 

P. 44.2(b). R.S. testified, without objection, to the details of the alleged offense. 

“‘[O]utcry’ testimony is necessarily cumulative of a complainant’s testimony.” 

Cordero v. State, 444 S.W.3d 812, 820 (Tex. App.—Beaumont 2014, pet. ref’d) 

(quoting Shelby v. State, 819 S.W.2d 544, 551 (Tex. Crim. App. 1991)). Moreover, 

“improper admission of evidence is not reversible error if the same or similar 

evidence is admitted without objection at another point in the trial.” Chapman v. 

State, 150 S.W.3d 809, 814 (Tex. App.—Houston [14th Dist.] 2004, pet. ref’d). 

Because the admission of Odhiambo’s testimony was harmless, we overrule issue 
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three. Having overruled C.Z.S.’s appellate issues, we affirm the trial court’s 

judgment. 

 AFFIRMED.                                                  
______________________________ 

            STEVE McKEITHEN  
                   Chief Justice 
 
Submitted on May 4, 2015         
Opinion Delivered May 28, 2015 
 
Before McKeithen, C.J., Horton and Johnson, JJ. 
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DISSENTING OPINION 
 

 Because the majority refuses to address the factual sufficiency challenge that 

C.Z.S. raised in issue five of his appeal, I do not agree with that portion of the 

court’s opinion. Nevertheless, I concur in the Court’s resolution of issues one 

through four of the appeal.  

According to the opinion of the Court, the Court is not required to resolve 

C.Z.S.’s factual sufficiency issue, issue five, because a decision to grant a new trial 

in a juvenile case implicates the Double Jeopardy Clause, which applies to the 

States by virtue of the Due Process Clause. U.S. CONST. amend. V; U.S. CONST. 

amend. XIV; Benton v. Maryland, 395 U.S. 784 (1969). Generally, an appellate 

court’s decision to award a new trial after conducting a factual sufficiency review 

does not violate the defendant’s rights under the Double Jeopardy Clause. Tibbs v. 

Florida, 457 U.S. 31, 45 (1982) (explaining that when the appellate court reverses 

a conviction after determining that the evidence does not rationally support a 

verdict, “the Double Jeopardy Clause does not prevent an appellate court from 

granting a convicted defendant an opportunity to seek acquittal through a new 

trial”). I disagree with the majority’s assumption that the Double Jeopardy Clause 

requires it to ignore the factual sufficiency issue raised by C.Z.S. in his appeal.  
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In my opinion, we are obligated to conduct a factual sufficiency review in a 

case involving an appeal from a juvenile court. Appeals from juvenile courts are 

governed by “[t]he requirements governing an appeal . . .  as in civil cases 

generally.” Tex. Fam. Code Ann. § 56.01(b) (West 2014). The Rules of Appellate 

Procedure require the courts of appeal to “address[] every issue raised and 

necessary to final disposition of the appeal.” Tex. R. App. P. 47.1. The Texas 

Constitution provides that the courts of appeal “shall be conclusive on all questions 

of fact brought before them on appeal or error.” Tex. Const. art. V, § 6. Therefore, 

addressing C.Z.S.’s factual sufficiency claim is necessary, as the merits of his 

claim cannot be addressed by the Texas Supreme Court. Tex. Gov’t Code Ann. § 

22.225(a) (West Supp. 2014) (“A judgment of a court of appeals is conclusive on 

the facts of the case in all civil cases.”). 

As directed by the Texas Supreme Court, the courts of appeal are to weigh 

all of the evidence for and against the factfinder’s finding when conducting a 

factual sufficiency review. See Dow Chem. Co. v. Francis, 46 S.W.3d 237, 242 

(Tex. 2001). Unlike the standard of review that applies to the review of a legal 

sufficiency issue, a standard that requires the appeals court to indulge in every 

inference favorable to the factfinder’s conclusions, in a factual sufficiency review 

the court must evaluate all of the evidence admitted during a trial and determine if 
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the jury’s finding, while legally sufficient, is nevertheless still clearly wrong and 

unjust. See City of Keller v. Wilson, 168 S.W.3d 802, 812, 819-20 (Tex. 2005); 

Cain v. Bain, 709 S.W.2d 175, 176 (Tex. 1986).   

The majority relies on the Court of Criminal Appeals opinion in Brooks to 

avoid resolving C.Z.S.’s factual sufficiency issue. See Brooks v. State, 323 S.W.3d 

893, 895 (Tex. Crim. App. 2010). In addition to Brooks, the majority relies on 

three opinions of our sister courts, all of which relied on Brooks without fully 

evaluating whether civil standards of review applied in appeals taken from juvenile 

courts despite the conclusion reached in Brooks that such a review was unavailable 

in a criminal case. See In re C.E.S., 400 S.W.3d 187, 194 (Tex. App.—El Paso 

2013, no pet.); In re R.R., 373 S.W.3d 730, 734 (Tex. App.—Houston [14th Dist.] 

2012, pet. denied); In re H.T.S., No. 04-11-00847-CV, 2012 Tex. App. LEXIS 

10772, at **22-23 (Tex. App.—San Antonio Dec. 31, 2012, pet. denied) (mem. 

op.). However, Brooks concerned the appeal of a criminal case, not a case from a 

juvenile court. Brooks, 323 S.W.3d at 905 (noting that Brooks was convicted of 

possession with the intent to deliver cocaine). And, the opinions issued in In re 

C.E.S., In re R.R., and In re H.T.S., except for their stated reliance on Brooks, fail 

to explain why they chose not to apply a factual sufficiency standard to the reviews 

they conducted. Id. Finally, even though the Legislature has directed the courts on 
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the standards to apply in appeals from juvenile courts, the Texas Supreme Court 

has not addressed whether the civil standards for appeals apply in juvenile cases 

when those standards are inconsistent with the standards that apply in criminal 

cases. See In re L.D.C., 400 S.W.3d 572, 574-75 (Tex. 2013) (acknowledging the 

different criminal and civil standards applied to “unobjected-to charge error,” but 

concluding the error was not harmful in the juvenile case being appealed under 

either standard). 

In my opinion, until the Texas Supreme Court directs otherwise, Texas law 

requires that the Court address C.Z.S.’s factual sufficiency claim.2 In my opinion, 

double jeopardy concerns are not raised by reviewing the Appellant’s case utilizing 

a factual sufficiency standard of review. Therefore, I disagree with the majority’s 

decision to not reach the Appellant’s factual sufficiency issue; instead, in 

reviewing issue five, I would adopt the approach to conducting a factual 

sufficiency review that we used in In re Commitment of Day, 342 S.W.3d 193, 

206-13 (Tex. App.—Beaumont 2011, pet. denied). Regardless of the outcome of 

the process, we are obligated to conduct a factual sufficiency review, as C.Z.S. has 

not waived his right to have issue five reviewed. 

                                                           
2While in my opinion the factual sufficiency issue that C.Z.S. raises should 

be reached in resolving the appeal, I do not intend to imply how the issue, if 
addressed, should be resolved.  
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       _________________________________ 
                HOLLIS HORTON 
              Justice 
 
 

Dissent Delivered 
May 28, 2015 
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On this day, in the Juvenile Court of Montgomery County, Texas, there was called a hearing for 

adjudication in the above styled and numbered cause, wherein by petition  

Juvenile-Respondent, is alleged to have engaged in DELINQUENT CONDUCT. 

Due notice having been served upon all parties, the Petitioner, J 0 Lambright, County Attorney for 

Montgomery County, State of Texas, by and through his Assistant County Attorney, Amanda J. Hill, came and 

appeared announcing re-ddy. Also came the Juvenile-Respondent, who appeared in person with his/her attorney, 

BRIAN FISCI:lER, and his/her parent(s)lguardian(s), LAURA SKUCHKO and CHARL£1-S SKUCHKO, 

announcing ready. The parties were advised of the allegations wade against them, the nature and possible 
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run \;VI'Ri /t .CIS!)' T&BlD ))Effltf!£ PEL6Pi¥ and era: lNDKErj .,.,,Lt . 6 •an• II llilllB 

~llG'GJIBI!lft!t@NY and 4_ <l-~ C...t-.3:r:!Jvr;-~'>c'1 vJ it'~~CI-li( .. P- 'lr,.t 
. . l1)' c(e_~r"'-"- ~.,to~,. @) <tJfJ!' 

-lhat, at lhe time of the commission of the above stated offense(s}, said Juvenile-Respondent was over the age of 10 

years and under the age of 17 years having been born on the 3KD DAY OF JAJ'<"UARY, 1998. 

IT IS THEREFORE CONSIDERED, ADJUDGED, AND DECREET> that CliARI.ES ZACll 

SK UCHKO, has engaged in Delinquent Conduct, and is n CHILD ENGAGED 1N DELINQUENT CONDUCT, 

within the meaning of §51.03 of the Texas Family Code. 

SIGNED AND ENTERED lite 

Juvenile-Respondent's 
Thumb Print 
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RECEIVED AND ~I 
._ ~FOR RECORD . 

- -"'--O'Clock ., 

CAUSE NO. 13-06-06568-.JV SEP 0 5 2014 

IN THE MAlTER OF ~ INT·~~ 
§ OF  

JUVEN~RBSPONDENT 
§ 
§ 
§ M ONTGOMERY COUNTY, TEXAS 

 

On this day come on to be beard the above styled and nwnbered cause for DISPOSITION. 

Having served all parties with notice as required by law, came and appeared the Petitioner, J D Lambright, 

County Attorney for Montgomery County, State of Texas, by and through his Assistant County Attorney, Amanda 

J. Hill, announcing ready. The Juvenile-Respondent, , also came and appeared in 

person, with his/her attorney, BRTAN FfSCHER, and his/her parent(s)/guardian(s), LAURA SKUCHKO and 

CHARLUS SKUCHKO. The Court, upon hearing the evidence and arguments of counsel, atld considering the 

same, fmds: 

that il1e said Juvenile-Respondent is in need of rehabilitation; 

that for protection of the public, as well as the Juveni le-Respondent, disposition should be made; 

that the said Juvenile-Respondent sbould be placed on probation until age eighteen (18). 

thai Juvenile-Respondent has educational needs, namely, to continue his/her formal education; 

that the dispositional orders contained herein address the Juvenile-Respondent's educational needs, by 
requiring his/her attendance, according to the Texas State Compulsory Education Laws; and, 

IT IS Tl:U:RI:Sf/ORE ORDERED THAT , Juvenile-Respondent, be, and 

is hereby placed on probation with the Montgomery County Juvenile Probation Department, in accordance with 

Title 3 of the Texas Fami ly Code, and he/she shall abide by the following terms and conditions of probation which 

the Court has determined to be both reasonable and lawful: 

1. Juvenile-Respondent shall reside in the home of the person(s) to whom he/she is released, LAURA 

SKUCHKO and CHARLES SKUCHKO, and Juvenile-Respondent shaH not reside elsewhere 
without the approval of the Juvenile Court. 

2. J\lvenile-Respondent shall promptly notify his/her assigned Montgomery County Juvenile Justice 
Department probation officer of any change of address, change of home phone munber, or change of 
mobile phone number. 

3. Juvenile-Respondent shall notify his/her assigned Montgomery County Juvenile Justice Department 
probation officer prior to any overnight stay away from home. 

4. Juvenile-Respondent shall not leave the State of Texas without prior approval from the Juvenile Coun 
or the assigned probation offie<..-r. 

5. Juvenile-Respondent shaU obey all household rules and follow all lawful instructions of his/her 
parent(sYguardian(s). 
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6. Juvenile-Respondent shall obey aU Montgomery County Juvenile Justice Department rules and follow 
all lawful instructions of probation officers. 

7 . Juvenile-Respondent shall comply with all requirements of the Montgom<:ry County Juvenile Justice 
Department Level System. 

8. Juvenile-Respondent shall obey all state, federal, and local laws. 
9. Juvenile-Respondent shall attend school according to !he TcKas Compulsory Education laws. 
10. Juvenile-Respondent shall submit a copy of his/her report card to the assigned probation officer each 

and every school reporting period, and if home-schooled, Juvenile-Respondent shall submit progress 
reports and evaluations as directed by the assigned probation officer. 

I I . Juvenile-Respondent shall submil to drug screens whenever requested by !he Juvenile Court, any 
probation officer, or any trcallllcnt provider. 

I 2. Juvenile-Respondent shall permit regular visits, unannounced visits, and investigative searches for the 
purpose of eofon.:ing these conditions by Montgomery County Juvenile Justice Department probation 
officers at home or anywhere else the Juvenile-Respondent may be. 

13. Juvenile-Respondent shall p•rticipate in psychological evaluations as ordered by the Court. 
14. Juvenile-Respondent shall participate in individual and/or group counseling when directed by the 

Juvenile Court or the Montgomery County Juvenile Justice Department 
15. Juvenile-Respondent shall not operate any motorized vehicle without permission from the Juvenile 

Court. 
16. Juvenile-Respondent shall not use, sell, or possess any firearm or other deadly weapon nor be in the 

company of those who do. 
17. Juvenile-Respondent shall not use, sell, or possess any pellet gun, "bb" gun, paintball gun, gas-powered 

gun, spring-powered gun, replica gun, prop gun, toy gun, dart gun, air gun, model gun, or any other 
item that is fashioned to simulate !he function or appearance of any type of firearm. 

18. Juvenile,.Respondent shall avoid persons and places of disrtputable and/or harmful character. 
19. Juvenile-Respondent shall avoid all ctiminal gang activities and all persons who are known to be 

affiliated with criminal gang activities. 
20. Juvenile-Respondent shall not wear, use, or possess any gang-related clothing or paraphernalia. 
21. Juvenile-Respondent shall not put any self-mutilating marks, tattoos, or piercings on his/her body. If 

such marks, tattoos, or piorcings already exist, then Juvenile-Respondent shall not add any new marks, 
tattoos, or piercings. 

22. Juvenile-Respondent shall not usc, sell, or possess any alcoholic beverage, illegal drug, tobacco 
product, or dangerous inhalant nor be in the company of those who do. 

23. Juvenile-Respondent shall not usc, sell, or possess any drug, l1erh, herbal blend, sage, plant, natural 
substance, synthetic substance, or other substance that creates or is intended to create an unnatural high, 
low, mood altering effect, or mental effect. 

24. Juvenile-Respondent shall have no contact or attempted contact, whether in person, by electronic 
communication, in writing, directly or indirectly through a third party, with the complaining 
wituess(cs) or the fami!y(ies) of the complaining witness(es) unJess the Juvenile Court grants 
permission prior to the contact or attempted contact. 

25. Juvenile-Respondent shall pay a monthly probation fee of$15.00 to the Montgomery County Juvenile 
Justice Dcpartrn~'llt. 

26. Juvenile-Respondent shall pay a Kid Chat fee of $15.00 to the Montgomery County Juvenile Justice 
Department. 
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Soecial SO Conditions 

27. Juvenile-Respondent shall pay a SSO.OO fee to the Montgomery County Children's Safe Harbor 
Children 's Advocacy Center. 

28. Juvenile-Respondent shall attend, participate in, and successfully complete, at his/her own expense, an 
approved sex offender treatment program. Whether the program is successfuUy completed will be 
determined by the Cowt opon hearing the recommendations of the Juvenile-Respondent's treatment 
provider(s) and probation offieer(s). 

29. Juvenile-Respondent shall submit to clinical polygraphs for the purpose of monitoring sex offender 
treatment pfOiresS and maintaining probation compliance, at his/her own expense, whenever requested 
by lhc Juvenile Court, probation officer, or treatment provider. 

30. Juvenile-Respondent shall have no contact with younger siblings or relatives unless closely monitored 
and supervised by parent(s)lguaroiao(s) or other adult(s) who are pre-approved by the Juvenile Court or 
the assigned probation officer. 

31. Juvenile-Respondent shall have no contact or attempted contact, whether in person, by electronic 
c~cation, in writing, dirt:etly or indirectly through a third party, with any child under the age of 
13 un'fe'Ss closely monitored and supervised by parcnt(s)lguardian(s) or other adull(s) who are pre
approved by the Juvenile Court or the &SSliiJicd probatioo officer. 

32. Jnvenile-Respondcnt shall not reside on the same premises with any children under the age of 17 unless 
approved in advance by the Juvenile Court. 

33. Juvenile-Respondent shall not allow any child under the age of 17 into hislher residence at any time 
unless approved in advance by the Juvenile Courl or the assigned probation officer. 

34. Juveuile-Rcspondcntshall not serve as a leader, caregiver, or supervisor of any activity or program that 
includes as particip;mts children who are under the age of 17, even if adult~ are also present. This 

prohibitioo includes, but is not limited to, S(;holastic, athletic, church, cultural, and commumty group 
activities dlld programs. 

35. Juvenile·K~poodau shall not leave the property ofh.islher residence unless closely monitored and 
supervised by hislher parem:(s)!guardian(s) or some other responsible adult(s). This rule always applies 
no matter lhe time of day/night or the reason(s) for leaving the property. It will be considered a 
\~elation if Juvenile>-Rc~-pondent is ever away from bislher property when no adult is visibly present. 

36. Juvenile-Respondeut shall not possess or use any material that is obscene, pornographic, sexually
explicit, or sexually-suggestive including, but not limited to, printed malerials, computer programs, 
computer games, electroni~ mt:dia, audiovisual equipment, paraphernalia, and objects. Juvenile
Respondent shall penn it Montgomery County Juvenile Justice Department probation officers to search 
for and seize any such material at h.iSJher home or anywhere else be/she may be. 

37. Juvenile-Re~pondau shall not use or possess any computer or electronic device capable of accessing 
the internet unless the computer or electronic device is first examined and/or pre-approved by the 
assigned probation offica. This proh.ibit:ou includes, but is not limited to, computers, phones, 
broadcast modems, smart devices, game consoles, etc. 

38. If permitted by the assigned probation officer to use any computer or electronic device, Juvenile· 
Respondent may not use any software program, service, or device that is designed to hide, erase, alter, 
or delete historical data, Jogs, or files from the computer or electronic device. This prohibition 
includ.,., but is not limited to, any encryption, steganography, and cache/cookie removal program>. 

39. If permitted by the assigned probation officer to use any computer or electronic device, Juvenile
~dent •hall tum o•er such computer or device, on demand, to the assigned probatioo officer for 
inspectioo. 
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40. If required to regi.sler as a sex offender, Juvenile-Respondent shall submit to the Montgomery County 
Juvenile Jw.tice Department, within seven (7) days after the beginning of the probation term, at his own 
expense, a blood sample or other specimen to the Department of Public Safety for the purpose of 
creatiog a DNA record. 

41. lf required to rcgiste•· as a sex offender, Juveuilo-Respondent shall apply fol' a special driver's license 
or identification card within thirty (30) days after the beginning of the probation term. 

Additional (Checkoffi Conditions: 

42. Juvcnile-Respondent shall pay restilution in the amount of __ , cash, cashier's check, or money 
order to the victim , and that such restitution payments shall be made out aod 
submitted to the Montgomery County Juvenile Probation Department. Restitution can be paid io full 
all at once or by monlllly installment payment~ <>f • t least __ per month until the total amount is 
paid. 

43. _ _ Juvenile-Respondent shall perform, document, and report a total of __ hours of community 

service restitution at a rate of at lea't ten hours per month through the Montgonery County Juvenile 
Justice Department or some other approved non-profit organization. 

44. _ _ Juvenilo-Respondent shall enroll in the Juvenile Justice Alternative Education Program (JJA"P). 
45. _ _ Juvenile-Respondent shall participate io lhc GPS Monitoring Program. 
46. _ _ Juvenile-Respondent shall participate io the Enhanced GPS Monitoring Program. 
47. _ _ Juvenile-Respondent and his/her parent(s)/guardian(s) shall participate in the Montgomery CoUllty 

Juvenile Justice Department Intensive Supervision Probation (ISP). 

48. _ _ Juvenile-Respondent and his/her pareul(s)/guardian(s) shall participate in the Montgomery County 
Juvenile Justice Department Intensive Substance Abuse Program (ISi\P). 

49. _ _ Juvcnile-Rt:Spondent and ws/her pan:nt(s)lguardian(s) shall participate in !he Montgomery County 
Juvenile Jushce Deportment Surveillance Program. 

50. _ _ Juveoil~espondCllt and tis/her parenl(s)lguardian(s) shall complc:1e a mental health assessmen.t 
by Tri-County MIIMR Child and Adolescent Services and will, if admitted for services, comply with 
the treatment plan approved or providod by Tri-County MHMR treatment providers. 

51. _ _ Juvenile-Respondent and WS/her parenl(s)/guarrlian(s) shall participate in the Montgomery County 
Juvenile Justice Department Power Recover Court. 

52. _X_Juvenilt:-Respondcnt shall have no contact, direct or iodirect with the followiog persons: 
RAVENSWAINSON. 

53. _ _ Juvenile-Re~;pondent shall stay away from the following places: 

SIGNED AND ENTERED THE '2014. 

t'a~c 13 ono 238 



IN THE NINTH COURT OF APPEALS 
_____________________ _____ 

 
09-14-00480-CV 

__________________________ 
 

_________________________________________________________________  
 

On Appeal from the 
County Court at Law No 5 of Montgomery County, Texas 

Trial Cause No. 13-06-06568 JV 
_________________________________________________________________  

 
JUDGMENT 

 
 THE NINTH COURT OF APPEALS, having considered this cause on 

appeal, concludes that the judgment of the trial court should be affirmed.  IT 

IS THEREFORE ORDERED, in accordance with the Court’s opinion, that 

the judgment of the trial court is affirmed.  All costs of the appeal are 

assessed against the appellant.  

Opinion of the Court delivered by Chief Justice Steve McKeithen  

May 28, 2015 

AFFIRMED 

********** 
Copies of this judgment and the Court’s opinion are certified for 

observance. 
 
 
 

Carol Anne Harley 
Clerk of the Court 
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TO THE HONORABLE JUSTICES OF THE SUPREME COURT: 

 

STATEMENT OF THE CASE 

 

 The petitioner was charged by petition filed on June 21, 2013 in County 

Court at Law Number Five of Montgomery County, Texas to have engaged in 

delinquent conduct by committing two counts of indecency with a child and one 

count of attempted indecency with a child (CR-1 at 10-13).  Petitioner entered a 

plea of not true (RR-3 at 49).  On July 16, 2014, a jury found both counts of 

indecency with a child true and did not find the count of attempted indecency with 

a child true (CR-1 at 209-217).  The trial court held a disposition hearing on 

September 5, 2014, and found the petitioner to be in need of rehabilitation (CR-1 at 

234-238).  Judge Keith Stewart ordered the petitioner placed on probation until the 

age of eighteen and to complete an approved sex offender treatment program (CR-

1 at 235-238). 

 On September 17, 2014, the petitioner timely filed a motion for new trial 

(CR-1 at 260-261). The petitioner filed his notice of appeal on November 5, 2014 

(CR-1 at 262-263).  On May 28, 2015, the Ninth Court of Appeals at Beaumont 

issued a memorandum opinion authored by Chief Justice McKeithen and joined by 

Justice Johnson affirming the trial court’s judgment and denying addressing the 
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petitioner’s claim of factual sufficiency.  In re C.Z.S., No. 09-14-00480-CV, 2015 

WL 3407250 *1 (Tex. App.—Beaumont May 28, 2015) (mem. op., not designated 

for publication).  Justice Horton authored a dissenting opinion joining in the 

majority’s opinion, except he argued that a factual sufficiency analysis is required.  

Petitioner timely filed a Motion for Rehearing that was denied on June 2, 2015. 
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SUMMARY 

While the requirements governing an appeal from a juvenile case are as in 

civil cases generally, those civil requirements must yield to the federal and state 

constitutions.  When determining the relevance of constitutional policies and the 

applicability of constitutional rights in juvenile proceedings, courts must eschew 

the “civil” label typically attached to juvenile proceedings. 

In the context of juvenile adjudications, a factual-sufficiency review cannot 

be reconciled with both the federal Double Jeopardy Clause and the Texas right to 

trial by jury.  Any factual-sufficiency standard that fails to give appropriate 

deference to a jury’s credibility and weight determinations is incompatible with 

Texas’s right to trial by jury, while a factual-sufficiency standard that does give 

appropriate deference to the jury’s findings would be so similar to the Jackson 

standard as to implicate double jeopardy protection. 

Additionally, adjudications of delinquency in juvenile cases require the 

criminal standard of proof beyond a reasonable doubt.  A civil standard of factual 

sufficiency is incompatible with the beyond-a-reasonable-doubt standard.  

Evidence that is factually insufficient due to its inherent weakness will always be 

legally insufficient; either the evidence is such that a jury was rationally justified in 

finding guilt beyond a reasonable doubt or it is not.   
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REPLY TO PETITIONER'S ISSUES ONE AND TWO: 

 

PETITIONER'S ASSERTIONS 

 "Did the court of appeals err in not addressing the factual 

sufficiency of the evidence on appeal as set out in the dissent to the 

court of appeals opinion" [Pet. at 7].   

 

“Did the majority of the court of appeals err in holding that 

Brooks provides the only standard for assessing the sufficiency of the 

evidence at the adjudicatory phase of a juvenile proceeding and, if so. 

[sic] did the majority of the court of appeals properly apply the Brooks 

standard” [Pet. at 7]. 

 

STATE'S REPLY 

 

The Court of Appeals Correctly Followed the Reasoning of 

Brooks v. State in Deciding to Review the Sufficiency of the 

Evidence Supporting a Juvenile Adjudication Solely Under the 

Jackson v. Virginia Standard.  

 

ARGUMENT AND AUTHORITIES 

 

 The petitioner challenges the Ninth Court of Appeals’ utilization of only a 

legal-sufficiency standard of review for a juvenile adjudication in accord with 

Brooks v. State, 323 S.W.3d 893, 912 (Tex. Crim. App. 2010) [Pet. at 8].  Relying 

on City of Keller v. Wilson, 168 S.W.3d 802 (Tex. 2005), the petitioner argues that 

juvenile cases should also be subject to review under a factual-sufficiency 

standard
1
 [Pet. at 8].  As the State explains below, any factual-sufficiency standard 

of review that fails to give appropriate deference to a jury’s credibility and weight 

                                                           
1Although the petitioner’s argument seems inadequately briefed, the State appreciates that this 

case presents an important question for Texas jurisprudence.    
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determinations is incompatible with the right to trial by jury, while a factual-

sufficiency standard that does give appropriate deference to the jury’s findings 

would be so similar to the legal-sufficiency standard of Jackson v. Virginia, 443 

U.S. 307 (1979), as to implicate double jeopardy protection.   

A. The defining difference between the United States Supreme 

Court’s legal-sufficiency standard and its factual-sufficiency 

standard is the deference given to the jury’s findings. 

 

 For more than 150 years, Texas appellate courts reviewed the sufficiency of 

the evidence supporting a criminal conviction under a single standard that viewed 

the evidence in the light most favorable to the verdict, giving great deference to the 

jury’s determinations of credibility and weight.  Watson v. State, 204 S.W.3d 404, 

424-26 (Tex. Crim. App. 2006) (Cochran, J. dissenting).  In 1979, the United 

States Supreme Court set the national standard for review of the sufficiency of 

evidence under the Due Process Clause of the federal constitution in Jackson v. 

Virginia.   Under that legal-sufficiency standard, the reviewing court considers all 

of the evidence in the light most favorable to the verdict to determine whether a 

jury was rationally justified in finding guilt beyond a reasonable doubt.
2
  Id. at 319.  

“[T]he reviewing court is required to defer to the jury’s credibility and weight 

                                                           
2The Jackson standard of review is the functional equivalent of the legal-sufficiency standard this 

Court discussed in City of Keller v. Wilson, 168 S.W.3d 802, 807, 827 (Tex. 2005) (“[A]ppellate 

courts must view the evidence in the light favorable to the verdict, crediting favorable evidence if 

reasonable jurors could, and disregarding contrary evidence unless reasonable jurors could not,” 

to determine “whether the evidence . . . would enable reasonable and fair-minded people to reach 

the verdict.”).   
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determinations because the jury is the sole judge of the witnesses’ credibility and 

the weight to be given their testimony.”  Brooks, 323 S.W.3d at 899 (emphasis in 

original) (citing Jackson, 443 U.S. at 319, 326). 

 By contrast, the factual-sufficiency standard that the United States Supreme 

Court has recognized in the criminal context does not require appellate courts to 

defer to the jury’s determinations of credibility and weight; a court may instead 

“sit[] as a ‘thirteenth juror’ and disagree[] with the jury’s resolution of the 

conflicting testimony” and “the jurors’ weighing of the evidence.”  Tibbs v. 

Florida, 457 U.S. 31, 42 (1982).  Nowhere within Tibbs is there any suggestion 

that a reviewing court must afford any degree of deference to the jury’s credibility 

and weight determinations.
3
 

 Thus, the difference between the United States Supreme Court’s legal-

sufficiency and factual-sufficiency standards in the criminal context is that the 

                                                           
3As such, the Tibbs standard of review is quite different from the five-zone review Texas courts 

traditionally employed for civil verdicts or the reformulation discussed in Keller.  See  168 

S.W.3d at 810, 827.  In this Court’s past delineations of the standards applicable to factual 

sufficiency, it has said that the reviewing court must weigh all the evidence and overturn a 

finding only if it so against the great weight and preponderance of the evidence as to be clearly 

wrong and unjust.  Ortiz v. Jones, 917 S.W.2d 770, 772 (Tex. 1996).  The Court identified the 

factfinder as the sole judge of the credibility of the witnesses and the weight to be given their 

testimony and prohibited appellate judges from substituting their own judgment for that of the 

jury merely because the reviewing court might reach a different conclusion.  Golden Eagle 

Archery, Inc. v. Jackson, 116 S.W.3d 757, 761 (Tex. 2003). 
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reviewing court must defer to the jury’s credibility and weight determinations 

under the former while it is not required to do so under the latter.
4
 

 In 1996, the Texas Court of Criminal Appeals was persuaded to adopt a 

factual-sufficiency standard for criminal cases in Clewis v. State, 922 S.W.2d 126, 

133 (Tex. Crim. App. 1996).  In an effort to modify the Tibbs nondeferential 

factual-sufficiency standard to avoid having appellate courts substitute their 

judgment for that of juries and thereby violate the Texas Constitution’s right to 

trial by jury, the Clewis opinion borrowed from this Court’s civil standards of 

review and required that appellate courts view the evidence with “appropriate 

deference” to the jury’s determinations of credibility and weight.  922 S.W.2d at 

129, 133-36.  Over time, the Court of Criminal Appeals found that its continuing 

attempts to modify the factual-sufficiency standard to comport with Texas’s right 

to trial by jury had rendered factual-sufficiency review “barely distinguishable” 

from legal-sufficiency review.  Rollerson v. State, 227 S.W.3d 718, 724 (Tex. 

Crim. App. 2007).  Finally, in 2010, the Court of Criminal Appeals concluded that 

only the Jackson v. Virginia legal-sufficiency standard should apply in determining 

whether the evidence is sufficient to support each element of a criminal offense 

                                                           
4
The State would point out that “[e]lsewhere, the equivalent of determining legal sufficiency is 

often referred to as examining the ‘sufficiency of the evidence,’ and the companion term to 

factual sufficiency is referenced as reviewing the ‘weight of the evidence.’”  Johnson v. State, 23 

S.W.3d 1, 8 n.8 (Tex. Crim. App. 2000). 
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because double jeopardy would attach and bar retrial upon reversal under any 

purportedly deferential factual-sufficiency standard.
5
  Brooks, 323 S.W.3d at 905, 

912. 

 As discussed below, the Court of Criminal Appeals’ reasoning in Brooks is 

equally applicable to any review of the sufficiency of the evidence supporting the 

verdict in a juvenile case.   

B. In the context of juvenile adjudications, a factual-sufficiency 

review cannot simultaneously be reconciled with both the U.S. 

Constitution’s Double Jeopardy Clause and the Texas 

Constitution’s right to trial by jury. 

 

 1. Juvenile law is quasi-criminal and a decision to 

grant a new trial in a juvenile case implicates the 

Double Jeopardy Clause. 

 

 Juvenile cases, while nominally classified by statute as civil proceedings, see 

Tex. Fam. Code Ann. §§ 51.17(a), 56.01(a)-(b) (Vernon 2014), are indisputably 

quasi-criminal in nature.  E.g., In re M.A.F., 966 S.W.2d 448, 449-50 (Tex. 1998); 

                                                           
5
Notably, in the very case in which the Florida Supreme Court begrudgingly recognized the 

existence of a factual-sufficiency review and which led to the United States Supreme Court 

decision in Tibbs, the Florida Supreme Court also abandoned that factual-sufficiency standard.  

Tibbs v. Florida, 397 So.2d 1120, 1125-26 (Fla. 1981).  In the Florida Supreme Court’s view, a 

“questionable historical foundation” premised on “ambiguous decisions” had been relied upon 

by a Florida court of appeals to distinguish between convictions reversed for evidentiary 

sufficiency and those reversed for evidentiary weight.  Id. at 1122-25.  The Florida Supreme 

Court held that appellate reversals based on evidentiary weight, “if ever [having been] valid in 

Florida, should . . . be eliminated from Florida law.”  Id. at 1125.  In abandoning the factual-

sufficiency standard, the Florida Supreme Court wrote:  “Elimination of [reversals based on 

evidentiary weight] accords Florida appellate courts their proper role in examining the 

sufficiency of the evidence, while leaving questions of weight for resolution only before the trier 

of fact.”  Id. at 1125-26. 
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In re D.M., 191 S.W.3d 381, 384 (Tex .App.—Austin 2006, pet. denied); In re 

U.V.G., 199 S.W.3d 1, 7 (Tex .App.—El Paso 2005, no pet.).  Under the Family 

Code, discovery in juvenile proceedings is governed by the Code of Criminal 

Procedure and criminal case law, and juvenile trials are governed by Chapter 38 of 

the Code of Criminal Procedure and the criminal standard of proof beyond a 

reasonable doubt.  See Tex. Fam. Code Ann. § 51.17(b)-(c) (Vernon 2014); Tex. 

Fam. Code Ann. § 54.03(f) (Vernon 2014); In re Winship, 397 U.S. 358, 359, 365-

68 (1970).  Juveniles are guaranteed the constitutional rights they would have as 

adults in a criminal proceeding because the juvenile delinquency procedures can 

deprive a child of his liberty.  Breed v. Jones, 421 U.S. 519, 528-29 (1975); In re 

Winship, 397 U.S. at 359, 366; C.E.J. v. State, 788 S.W.2d 849, 852 (Tex. App.—

Dallas 1990, writ denied) (citing Smith v. Rankin, 661 S.W.2d 152, 153 (Tex. 

App.—Houston [1
st
 Dist.] 1983, no writ) (orig. proceeding)). 

 The doctrine of double jeopardy, which is derived from the federal 

constitution’s Fifth Amendment and applied to the states through the Fourteenth 

Amendment, prohibits a state from placing a defendant in jeopardy twice for the 

same offense.  See, generally, Crist v. Bretz, 437 U.S. 28, 32 (1978); Benton v. 

Marylad, 395 U.S. 784, 794 (1969); Downum v. United States, 372 U.S. 734, 737–

38 (1963); Ex parte Little, 887 S.W.2d 62, 64 (Tex. Crim. App. 1994) (citing 
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Arizona v. Washington, 434 U.S. 497, 503 (1978)).  The due process right against 

double jeopardy also applies to juveniles.  Schall v. Martin, 467 U.S. 253, 263 

(1984) (citing Breed, 421 U.S. at 541); In re J.R.R., 696 S.W.2d 382, 384 (Tex. 

1985).   

 The United States Supreme Court has held that double-jeopardy principles 

prohibit states from retrying a defendant whose conviction is reversed on appeal on 

legal-sufficiency grounds because such a finding is the equivalent of an acquittal 

by a jury.  Burks v. United States, 437 U.S. 1, 15-18 (1978); Greene v. Massey, 437 

U.S. 19, 24-26 (1978).  The Supreme Court explained that reversal based on 

“insufficiency of the evidence” (i.e., legal insufficiency) is equivalent to an 

acquittal “because it means that no rational factfinder could have voted to convict 

the defendant” and that “the prosecution has failed to produce sufficient evidence 

to prove its case.”  Tibbs, 457 U.S. at 41-42.  

 When a defendant’s conviction is reversed on evidentiary weight (i.e., 

factual sufficiency), on the other hand, double-jeopardy principles do not bar retrial 

because the reversal “no more signifies acquittal than does a disagreement among 

the jurors themselves.”  Id. at 42.  Because the reviewing court “sits as a ‘thirteenth 

juror’” under the factual-sufficiency standard identified by the United States 

Supreme Court, the reviewing court’s “disagreement with the juror’s weighing of 
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the evidence does not require the special deference accorded verdicts of acquittal.”  

Id.      

 In the instant case, the dissenting justice in the lower court cited Tibbs for 

the proposition that,“[g]enerally, an appellate court’s decision to award a new trial 

after conducting a factual sufficiency review does not violate the defendant’s rights 

under the Double Jeopardy Clause.”  In re C.Z.S., No. 09-14-00480-CV, 2015 WL 

3407250 *1, *4 (Tex. App.—Beaumont May 28, 2015) (Horton, J., dissenting) 

(mem. op., not designated for publication).  However, Justice Horton failed to take 

note of the Court of Criminal Appeals’ key observation in Brooks: 

With our prior decisions requiring a great amount of appellate 

deference to a jury’s credibility and weight determinations and not 

permitting appellate courts to sit as “thirteenth jurors” except perhaps 

to a “very limited degree” [so as not to violate the Texas 

Constitution’s right to trial by jury], it is questionable whether 

appellate reversals in Texas under such a factual-sufficiency standard 

are really reversals based on evidentiary weight (they may actually be 

reversals based on evidentiary sufficiency).  . . . [T]he remedy of a 

new trial under this factual-sufficiency standard would violate double-

jeopardy principles. 

 

323 S.W.3d at 904-05 (emphasis added) (footnote omitted). 

 The Court of Criminal Appeals went on to note: 

Retaining any kind of factual-sufficiency standard in criminal cases 

would, therefore, still make it necessary for this Court to . . . abandon 

its requirement . . . that reviewing courts must be “appropriately 

deferential” to a jury’s credibility and weight determinations.  Thus, 

the only way to retain a factual-sufficiency standard, which would be 

meaningfully distinct from a Jackson v. Virginia legal-sufficiency 
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standard, would be to allow reviewing courts to sit as “thirteenth 

jurors” with no deference at all to a jury’s credibility and weight 

determinations in order to avoid these potential federal constitutional 

double-jeopardy issues.  . . .  

 

Id. at 905 (citation omitted). 

It appears to the State, as well as some commentators, that this Court’s 

opinion in City of Keller v. Wilson results in a similar conflation of the current 

legal- and factual-sufficiency standards utilized in civil cases insofar as deference 

is given to jury determinations of credibility and weight.  See W. Wendall Hall & 

Mark Emery, The Texas Holdout:  Trends in the Review of Civil and Criminal Jury 

Verdicts, 49 S. Tex. L.Rev. 539, 559 (2008) (“[T]he reasonable juror standard 

seems to make the distinction between legal and factual sufficiency mean little.”).  

Although the two standards are not identical, they are sufficiently similar that 

retrial would be barred by the Double Jeopardy Clause in the event a juvenile 

adjudication were reversed under this Court’s civil factual-sufficiency framework. 

 Regardless, a factual-sufficiency review would still be inappropriate for 

juvenile adjudications.  As the Court of Criminal Appeals concluded and the State 

addresses below, any factual-sufficiency standard that is meaningfully distinct 

from the Jackson v. Virginia legal-sufficiency standard, i.e., that removes judicial 

deference to the jury’s credibility and weight determinations, would necessarily 
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conflict with Texas’s constitutional right to trial by jury.  Brooks, 323 S.W.3d at 

905. 

 2. A factual-sufficiency standard that forgoes judicial 

deference to the jury’s determinations of 

credibility and weight in order to comport with 

double-jeopardy protections would violate the 

right to trial by jury under the Texas Constitution. 

 

 The Texas Constitution guarantees that “the right of trial by jury shall 

remain inviolate.”  Tex. Const. art. I, § 15.  At the same time, article V, section 6 

of the Texas Constitution provides that the decision of the courts of appeals “shall 

be conclusive on all questions of fact brought before them on appeal or error.”  

Tex. Const. art. V, § 6.  This Court has long sought to construe these provisions in 

a harmonious manner.  See, e.g., In Re King's Estate, 150 Tex. 662, 666, 244 

S.W.2d 660, 662 (1951); Choate v. San Antonio & A.P. Railway Co., 91 Tex. 406, 

409-10, 44 S.W. 69, 69-70 (1898).  Clearly, the Court recognizes the potential 

constitutional conflict between a direct-appeal court’s factual-sufficiency 

jurisdiction and the right to trial by jury should a direct-appeal court reverse on 

factual-sufficiency grounds.  See, e.g., Cropper v. Caterpillar Tractor Co., 754 

S.W.2d 646, 651-52 (Tex. 1988); Pool v. Ford Motor Co., 715 S.W.2d 629, 633-35 

(Tex. 1986).   
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 In the purely civil context, this Court has sought to avoid that conflict and 

“assure that the right to trial by jury remain ‘inviolate’” by imposing various 

“limitations  . . . upon the courts of appeals.”
6
  See Cropper, 754 S.W.2d at 651.  

First among those is “the deferential standards of review applied.”  Id. (emphasis 

added).  Yet, as discussed in the preceding section, it is that very deference which 

makes such a factual-sufficiency standard incompatible with the Due Process 

Clause. 

Once again, juvenile cases are quasi-criminal and, as such, involve the 

previously-addressed double-jeopardy considerations that are distinct from other 

civil cases.  As observed in Brooks, if Texas courts were to apply an unadulterated 

Tibbs-style “factual-sufficiency standard with its remedy of a new trial in criminal 

cases, then we must also be prepared to decide that they should apply this standard 

as ‘thirteenth jurors’ with no deference at all to a jury's credibility and weight 

determinations in order to avoid these potential federal constitutional double-

jeopardy issues.”  Id. at 905.  However, “such a nondeferential standard [w]ould 

violate the right to trial by jury under the Texas Constitution.”  Id.    

 

                                                           
6
Justice Robertson believed factual-sufficiency review violated Texas’s constitutional right to 

trial by jury even with those limitations.  Id. at 653-56 (Robertson, J., dissenting); Hurlbut v. 

Gulf Atlantic Life Ins., 749 S.W.2d 762, 769-71 (Tex. 1988); Dyson v. Olin Corp., 692 S.W.2d 

456, 458-59 (Tex. 1985) (Robertson, J., concurring). 
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C. When constitutional rights are at issue, the “civil” label given to 

juvenile proceedings must give way to legal reality, which in 

this case mandates that only the Jackson v. Virginia legal-

sufficiency standard be applied. 

 

 While “[t]he requirements governing an appeal [from a juvenile case] are as 

in civil cases generally,” Tex. Fam. Code Ann. § 56.01(b), those general civil 

requirements must yield to the federal and state constitutions.  See Breed, 421 U.S. 

at 529 (the constitutional protections afforded to adult criminal defendants must 

also be afforded to juveniles whose liberty is at stake). 

For it is clear under our cases that determining the relevance of 

constitutional policies, like determining the applicability of 

constitutional rights, in juvenile proceedings, requires that courts 

eschew “the ‘civil’ label-of-convenience which has been attached to 

juvenile proceedings,” and that “the juvenile process . . . be candidly 

appraised.” 

 

Id. (citations to In re Gault, 387 U.S. 1, 21, 50 (1967) and In re Winship, 397 U.S. 

at 365-366 omitted).    

 For the reasons set out above, the State believes the Ninth Court of Appeals 

was correct to follow the reasoning of Brooks and apply only the Jackson legal-

sufficiency standard of review in this case.
7
  Any factual-sufficiency standard of 

review that fails to give appropriate deference to a jury’s credibility and weight 

determinations is incompatible with the right to trial by jury, while a factual-

                                                           
7
Although not before this Court, the State observes that, unlike findings that a juvenile engaged 

in delinquent conduct, other juvenile matters, such as disposition orders, will still be subject to a 

factual-sufficiency review using civil standards.  In re J.P.R., 95 S.W.3d 729, 731 (Tex. App.—

Amarillo 2003, no pet.). 
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sufficiency standard that does give appropriate deference to the jury’s findings 

would be so similar to the Jackson legal-sufficiency standard as to implicate 

double jeopardy protection.   

 While not binding on this Court, it is notable that every Texas appellate 

court to have addressed this issue since Brooks has agreed with the Court of 

Criminal Appeals’ conclusion that only the legal-sufficiency standard should apply 

to the review of a finding that a juvenile engaged in delinquent conduct.  See, e.g., 

In re C.E.S., 400 S.W.3d 187, 194 (Tex. App.—El Paso  2013, no pet.); In re R.R., 

373 S.W.3d 730, 734 (Tex. App.—Houston [14
th
 Dist.] 2012, pet. ref’d); In re 

A.O., 342 S.W.3d 236, 239 (Tex. App.—Amarillo  2011, pet. denied); In re 

M.C.S., 327 S.W.3d 802, 805 (Tex. App.—Fort Worth  2010, no pet.); also In re 

R.A., No. 03-11-00054-CV, 2012 WL 2989224 *1, *3 (Tex. App.—Austin July 20, 

2012, no pet.) (not designated for publication); In re C.H.L.W., No. 11-10-00131-

CV, 2011 WL 1745082 *1, *2 (Tex. App.—Eastland May 5, 2011, no pet.) (mem. 

op., not designated for publication). 

D. Not only do the strictures of double jeopardy and the right to 

trial by jury dictate that only a single standard of sufficiency 

review exist for juvenile adjudications, but logic requires a 

single standard of review because the evidence either is or is 

not legally sufficient to support the jury’s finding of “true.” 
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 Fundamental due process requires that criminal responsibility for an offense 

be proved beyond a reasonable doubt.  U.S. Const. Amend. XIV; Alvarado v. 

State, 912 S.W.2d 199, 206–07 (Tex. Crim. App. 1995) (citing In re Winship, 397 

at 364).  Adjudications of delinquency in juvenile cases require the same criminal 

standard of proof beyond a reasonable doubt.  See Tex. Fam. Code Ann. § 54.03(f); 

In re Winship, 397 U.S. at 365-68 (holding that a juvenile cannot constitutionally 

be adjudicated under the civil standard of proof of preponderance of the evidence). 

Judge Cochran wrote a concurring opinion in Brooks explaining why the 

civil standard of factual sufficiency is incompatible with the beyond-a-reasonable-

doubt standard applied to criminal and juvenile cases.  323 S.W.3d at 912-926 

(Cochran, J. concurring).  She correctly pointed out that evidence that is factually 

insufficient due to its inherent weakness will always be legally insufficient; either 

the evidence is such that a jury was rationally justified in finding guilt beyond a 

reasonable doubt or it is not.  Id. at 913.  “It cannot be ‘semi-sufficient.’”  Id. 

The attempt to impose Texas civil standards of a second-round 

factual sufficiency review [that was developed for civil trials 

employing a preponderance-of-the-evidence standard of proof] is 

logically incompatible with the constitutionally mandated legal 

sufficiency review of criminal convictions [and juvenile 

adjudications] that require[] the State to prove all elements of a crime 

beyond a reasonable doubt.  . . . 

 

. . . [R]e-reviewing the sufficiency of the evidence after the 

appellate court has already held that the evidence satisfies the highest 

standard of proof possible—beyond a reasonable doubt—to decide if 
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it is nonetheless factually sufficient is internally inconsistent.  If the 

evidence suffices to prove guilt beyond a reasonable doubt, and it 

supports a rational, reasonable verdict, as required under Jackson, that 

evidence cannot logically be so lacking in probative value as to make 

the jury's verdict “manifestly unjust” under the vague and subjective 

civil-law factual-sufficiency standard.   

 

Id. at 914-15. 

For this reason, as well, the State believes the Ninth Court of Appeals was 

correct to follow the reasoning of Brooks and apply only the Jackson legal-

sufficiency standard of review in this case.  This Court should either deny the 

petition for review or, due to the significance to Texas jurisprudence, grant the 

petition and affirm the judgment of the appellate court. 
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CONCLUSION AND PRAYER 

 

 It is respectfully submitted that all things are regular, and the State prays that 

the Petition for Review be denied. 
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TO THE HONORABLE JUSTICES OF THE SUPREME COURT: 
 

STATEMENT OF THE CASE 

 
 The petitioner was charged by petition filed on June 21, 2013 in County 

Court at Law Number Five of Montgomery County, Texas to have engaged in 

delinquent conduct by committing two counts of indecency with a child and one 

count of attempted indecency with a child (CR-1 at 10-13).  Petitioner entered a 

plea of not true (RR-3 at 49).  On July 16, 2014, a jury found both counts of 

indecency with a child true and did not find the count of attempted indecency with 

a child true (CR-1 at 209-217).  The trial court held a disposition hearing on 

September 5, 2014, and found the petitioner to be in need of rehabilitation (CR-1 at 

234-238).  Judge Keith Stewart ordered the petitioner placed on probation until the 

age of eighteen and to complete an approved sex offender treatment program (CR-

1 at 235-238). 

 On September 17, 2014, the petitioner timely filed a motion for new trial 

(CR-1 at 260-261). The petitioner filed his notice of appeal on November 5, 2014 

(CR-1 at 262-263).  On May 28, 2015, the Ninth Court of Appeals at Beaumont 

issued a memorandum opinion authored by Chief Justice McKeithen and joined by 

Justice Johnson affirming the trial court’s judgment and denying addressing the 
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petitioner’s claim of factual sufficiency.  In re C.Z.S., No. 09-14-00480-CV, 2015 

WL 3407250 *1 (Tex. App.—Beaumont May 28, 2015) (mem. op., not designated 

for publication).  Justice Horton authored a dissenting opinion joining in the 

majority’s opinion, except he argued that a factual sufficiency analysis is required.  

Petitioner timely filed a Motion for Rehearing that was denied on June 2, 2015. 
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STATEMENT OF FACTS 

 
 On February 8, 2012, therapist Cynthia Carter made a sexual abuse report to 

the CPS hotline for her six-year-old patient, R.S. (RR-3 at 107).  The child’s 

mother had informed the therapist of suspected inappropriate sexual behavior 

between R.S. and her older male cousin and/or father (RR-3 at 106).  A CPS 

caseworker scheduled R.S. for a forensic interview at the Houston Children’s 

Assessment Center which was conducted on March 5, 2012, by Susan Odhiambo 

(RR-3 at 115).   

During the forensic interview, R.S. demonstrated she knew the difference 

between the truth and a lie (RR-3 at 117).  Ms. Odhiambo asked R.S. open-ended 

questions about her body and if anyone had touched her or if she had touched 

someone else’s body and R.S. replied, “no” (RR-3 at 117-119).  Ms. Odhiambo 

then left the interview room and reviewed the facts with the CPS caseworker 

assigned to R.S.’s case (RR-3 at 119).  Upon returning, Ms. Odhiambo told R.S. 

she had heard “that [R.S.] had told her mother about someone making her touch 

them” to which R.S. sighed and replied, “yes” (RR-3 at 119-120).  R.S. stated she 

had to touch her cousin’s “pee pee” because he said he wouldn’t play with her 

unless she did (RR-3 at 122).  R.S. was able to identify “pee pee” as another name 

for penis and further identified the cousin she was describing to be the petitioner 



 12 

(RR-3 at 127, 137; RR-4 at 39).  R.S. explained that she really wanted to play with 

him so she touched his penis with her hand (RR-3 at 123).  She described his penis 

as being straight (RR-3 at 123).  R.S. recounted that this had occurred several times 

both at her home in her bedroom and at the petitioner’s home when they were 

playing inside of a tent (RR-3 at 124-125).  She explained that he kept telling her 

that it was going to be the last time, but she kept having to touch his “pee pee” 

(RR-3 at 124). She stated these events began when she was four years old and the 

last time occurred when she was five years old (RR-3 at 125).  Following the 

forensic interview, Sergeant Joseph King of the Harris County Sheriff’s Office 

Crimes Against Children unit was assigned to investigate the case (RR-3 at 94, 

100). 

At trial, R.S.’s mother, Michelle Leonardo, described how the initial outcry 

came about.  As R.S. was rubbing a disfigured knuckle on her mother’s hand, R.S. 

said that is how a lady touches a man (RR-3 at 159).  When confronted about the 

statement, R.S. first told her mother that she had viewed something on television at 

her father’s house during the night (RR-3 at 158-159).  R.S. then suggested that a 

boy at school had told her that.  Finally, R.S. told Leonardo, “That’s not true.  It 

was Zachhy” (RR-3 at 160).  After R.S. implicated the petitioner, Leonardo took 

her daughter to see a counselor and a CPS report was subsequently filed (RR-3 at 
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166).  During her testimony, Leonardo stated she did not believe her nephew had 

done anything inappropriate and instead suspected that R.S.’s father, her ex-

husband, Eliot Swainson, “coaxed [R.S.] into saying something” (RR-3 at 174).  

When questioned as to Swainson’s motive, Leonardo stated, “I have no idea why” 

(RR-3 at 176). 

R.S.’s father, Mr. Swainson, testified at trial that he and Leonardo were 

married for 18 years and divorced when R.S. was almost three years old (RR-3 at 

139).  He stated he was now remarried (RR-3 at 139-140).  Swainson indicated that 

his relationship with Leonardo become very strained after he brought his new wife 

to R.S.’s kindergarten graduation just two months after R.S. completed her forensic 

interview (RR-3 at 143).  Swainson stated Leonardo assaulted his new wife in the 

school cafeteria (RR-3 at 144).  Swainson indicated he was not encouraging R.S. to 

lie about anything (RR-3 at 148, RR-4 at 23).  During Leonardo’s testimony, she 

claimed her ex-husband had a large pornography collection, but during Swainson’s 

testimony, he stated he kept no pornography in his home nor did he have internet 

or cable capabilities at his home during 2010 and 2011 (RR-3 at 173, 150). 

A letter written by the petitioner and provided by his mother, Laura 

Skuchko, during a grand jury investigation in May 2013 was introduced at trial 

(RR-3 at 183).  In the letter, the petitioner wrote, “Mom, nothing physical 
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happened.  This was a long time ago.  All I can remember is I said something 

stupid” (RR-3 at 184).  Mrs. Skuchko testified that after these allegations were 

made, she started the petitioner in counseling with Mr. Bill Muelner in March 2012 

(RR-3 at 192, RR-4 at 14).  The counselor’s handwritten notes from sessions with 

the appellant were admitted at trial and contained the statements, “Don’t know 

what I said or why I did it.  I just put it out there.  No physical contact.” (RR-4 at 

14-15). 

R.S. testified at trial that when she was three years old and at the petitioner’s 

home, she asked him, “‘Do you want to play house?’ And he said, ‘Yes, if you do 

this.’”  R.S. then explained that “this” meant for her to touch his penis (RR-4 at 34, 

39).  R.S. stated that she did touch his penis with her fingers but he did not play 

with her afterward (RR-4 at 35).  R.S. could not remember if it happened more 

than once (RR-4 at 36).  R.S. discussed her outcry to her mother, explaining that 

when she felt her mother’s finger it reminded her of what the petitioner’s penis felt 

like (RR-4 at 36).  R.S. remembered telling her mother that she had viewed 

something on television at her father’s house, but stated that was not true (RR-4 at 

37).  R.S. indicated she said that because she was afraid she had done something 

wrong by touching the petitioner’s penis and would get in trouble (RR-4 at 37). 
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Dr. Lawrence Thompson, the director of therapy and psychological services 

for the Harris County Children’s Assessment Center, testified as an expert witness 

to educate the jury on the psychology of child sexual abuse (RR-3 at 55).  Dr. 

Thompson had no knowledge of the facts of the case (RR-3 at 62).  Rather, he 

explained the purpose of his testimony was to “to provide information to the jury 

from my clinical experience, from the research related to child sexual abuse so that 

they can apply to this case as they see fit” (RR-3 at 63).  Dr. Thompson explained 

how victims will sometimes recant outcries of abuse, stating that it can happen 

because the allegations simply were not true, because of pressure placed on the 

child by family members, or due to the child feeling uncomfortable about 

disclosing the abuse (RR-3 at 76-77).  He went on to describe the unique dynamic 

created when the perpetrator is a family member and the stresses that places on a 

family and victim (RR-3 at 78-79).  Dr. Thompson also explained it is not 

uncommon to find a mother not believing her own child’s outcries of abuse 

because it is difficult for that parent to accept that she allowed a perpetrator to have 

access to her child (RR-3 at 79). 
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SUMMARY OF THE ARGUMENT 
 
 

While the requirements governing an appeal from a juvenile case are as in 

civil cases generally, those civil requirements must yield to the federal and state 

constitutions.  When determining the relevance of constitutional policies and the 

applicability of constitutional rights in juvenile proceedings, courts must eschew 

the “civil” label typically attached to juvenile proceedings. 

In the context of juvenile adjudications, a factual-sufficiency review cannot 

be reconciled with both the federal Double Jeopardy Clause and the Texas right to 

trial by jury.  Any factual-sufficiency standard that fails to give appropriate 

deference to a jury’s credibility and weight determinations is incompatible with 

Texas’s right to trial by jury, while a factual-sufficiency standard that does give 

appropriate deference to the jury’s findings would be so similar to the Jackson 

standard as to implicate double jeopardy protection. 

Additionally, adjudications of delinquency in juvenile cases require the 

criminal standard of proof beyond a reasonable doubt.  A civil standard of factual 

sufficiency is incompatible with the beyond-a-reasonable-doubt standard.  

Evidence that is factually insufficient due to its inherent weakness will always be 

legally insufficient; either the evidence is such that a jury was rationally justified in 

finding guilt beyond a reasonable doubt or it is not. 
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REPLY TO PETITIONER'S ISSUES ONE AND TWO: 
 

PETITIONER'S ASSERTIONS 

 "Did the court of appeals err in not addressing the factual 
sufficiency of the evidence on appeal as set out in the dissent to the 
court of appeals [sic] opinion" [Br. at 3, 7-8].   
 

“Did the majority of the court of appeals err in holding that 
Brooks provides the only standard for assessing the sufficiency of the 
evidence at the adjudicatory phase of a juvenile proceeding and, if so. 
[sic] did the majority of the court of appeals properly apply the Brooks 
standard” [Br. at 3, 7-8]. 

 
STATE'S REPLY 

 
The Court of Appeals Correctly Followed the Reasoning of 
Brooks v. State in Deciding to Review the Sufficiency of the 
Evidence Supporting a Juvenile Adjudication Solely Under the 
Jackson v. Virginia Standard.  

 
ARGUMENT AND AUTHORITIES 

 
 The petitioner challenges the Ninth Court of Appeals’s utilization of only a 

legal-sufficiency standard of review for a juvenile adjudication in accord with 

Brooks v. State, 323 S.W.3d 893, 912 (Tex. Crim. App. 2010) [Br. at 8-10].  

Relying on City of Keller v. Wilson, 168 S.W.3d 802 (Tex. 2005), the petitioner 

argues that juvenile cases should also be subject to review under a factual-

sufficiency standard [Br. at 8-10].  As the State explains below, any factual-

sufficiency standard of review that fails to give appropriate deference to a jury’s 

credibility and weight determinations is incompatible with Texas’s right to trial by 
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jury, while a factual-sufficiency standard that does give appropriate deference to 

the jury’s findings would be so similar to the legal-sufficiency standard of Jackson 

v. Virginia, 443 U.S. 307 (1979), as to implicate double jeopardy protection.   

A. The defining difference between the United States Supreme 
Court’s legal-sufficiency standard and its factual-sufficiency 
standard is the deference given to the jury’s findings. 

 
 For more than 150 years, Texas appellate courts reviewed the sufficiency of 

the evidence supporting a criminal conviction under a single standard that viewed 

the evidence in the light most favorable to the verdict, giving great deference to the 

jury’s determinations of credibility and weight.  Watson v. State, 204 S.W.3d 404, 

424-26 (Tex. Crim. App. 2006) (Cochran, J. dissenting).  In 1979, the United 

States Supreme Court set the national standard for review of the sufficiency of 

evidence under the Due Process Clause of the federal constitution in Jackson v. 

Virginia.   Under that legal-sufficiency standard, the reviewing court considers all 

of the evidence in the light most favorable to the verdict to determine whether a 

jury was rationally justified in finding guilt beyond a reasonable doubt.1  Id. at 319.  

“[T]he reviewing court is required to defer to the jury’s credibility and weight 

determinations because the jury is the sole judge of the witnesses’ credibility and 
                                                           
1The Jackson standard of review is the functional equivalent of the legal-sufficiency standard this 
Court discussed in City of Keller v. Wilson, 168 S.W.3d 802, 807, 827 (Tex. 2005) (“[A]ppellate 
courts must view the evidence in the light favorable to the verdict, crediting favorable evidence if 
reasonable jurors could, and disregarding contrary evidence unless reasonable jurors could not,” 
to determine “whether the evidence . . . would enable reasonable and fair-minded people to reach 
the verdict.”).   
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the weight to be given their testimony.”  Brooks, 323 S.W.3d at 899 (emphasis in 

original) (citing Jackson, 443 U.S. at 319, 326). 

 By contrast, the factual-sufficiency standard that the United States Supreme 

Court has recognized in the criminal context does not require appellate courts to 

defer to the jury’s determinations of credibility and weight; a court may instead 

“sit[] as a ‘thirteenth juror’ and disagree[] with the jury’s resolution of the 

conflicting testimony” and “the jurors’ weighing of the evidence.”  Tibbs v. 

Florida, 457 U.S. 31, 42 (1982).  Nowhere within Tibbs is there any suggestion 

that a reviewing court must afford any degree of deference to the jury’s credibility 

and weight determinations.2 

 Thus, the difference between the United States Supreme Court’s legal-

sufficiency and factual-sufficiency standards in the criminal context is that the 

reviewing court must defer to the jury’s credibility and weight determinations 

under the former while it is not required to do so under the latter.3 

                                                           
2As such, the Tibbs standard of review is quite different from the five-zone review Texas courts 
traditionally employed for civil verdicts or the reformulation discussed in Keller.  See  168 
S.W.3d at 810, 827.  In this Court’s past delineations of the standards applicable to factual 
sufficiency, it has said that the reviewing court must weigh all the evidence and overturn a 
finding only if it so against the great weight and preponderance of the evidence as to be clearly 
wrong and unjust.  Ortiz v. Jones, 917 S.W.2d 770, 772 (Tex. 1996).  The Court identified the 
factfinder as the sole judge of the credibility of the witnesses and the weight to be given their 
testimony and prohibited appellate judges from substituting their own judgment for that of the 
jury merely because the reviewing court might reach a different conclusion.  Golden Eagle 
Archery, Inc. v. Jackson, 116 S.W.3d 757, 761 (Tex. 2003). 
 
3The State would point out that 
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 In 1996, the Texas Court of Criminal Appeals was persuaded to adopt a 

factual-sufficiency standard for criminal cases in Clewis v. State, 922 S.W.2d 126, 

133 (Tex. Crim. App. 1996).  In an effort to modify the Tibbs non-deferential 

factual-sufficiency standard to avoid having appellate courts substitute their 

judgment for that of juries and thereby violate the Texas Constitution’s right to 

trial by jury, the Clewis opinion borrowed from this Court’s civil standards of 

review and required that appellate courts view the evidence with “appropriate 

deference” to the jury’s determinations of credibility and weight.  922 S.W.2d at 

129, 133-36.  Over time, the Court of Criminal Appeals found that its continuing 

attempts to modify the factual-sufficiency standard to comport with Texas’s right 

to trial by jury had rendered factual-sufficiency review “barely distinguishable” 

from legal-sufficiency review.  Rollerson v. State, 227 S.W.3d 718, 724 (Tex. 

Crim. App. 2007).  Finally, in 2010, the Court of Criminal Appeals concluded that 

                                                                                                                                                                                           
[t]he United States Supreme Court and the vast majority of courts across the 
nation apply different terms than Texas courts when it comes to considering the 
sufficiency of the evidence.  Elsewhere, the equivalent of determining legal 
sufficiency is often referred to as examining the “sufficiency of the evidence,” 
and the companion term to factual sufficiency is referenced as reviewing the 
“weight of the evidence.”  However, there appears to be no substantive 
differences between these terms, and [Texas courts have] treated them 
interchangeably.  See Clewis [v. State], 922 S.W.2d [126,] 136 [(Tex. Crim. App. 
1996)]; Meraz v. State, 785 S.W.2d 146, 156 (Tex.Crim.App.1990). 
 

Johnson v. State, 23 S.W.3d 1, 8 n.8 (Tex. Crim. App. 2000). 
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only the Jackson v. Virginia legal-sufficiency standard should apply in determining 

whether the evidence is sufficient to support each element of a criminal offense 

because double jeopardy would attach and bar retrial upon reversal under any 

purportedly deferential factual-sufficiency standard.4  Brooks, 323 S.W.3d at 905, 

912. 

 As discussed below, the Court of Criminal Appeals’s reasoning in Brooks is 

equally applicable to any review of the sufficiency of the evidence supporting the 

verdict in a juvenile case.   

 

 

                                                           
4Notably, in the very case in which the Florida Supreme Court begrudgingly recognized the 
existence of a factual-sufficiency review and which led to the United States Supreme Court 
decision in Tibbs, the Florida Supreme Court also abandoned that factual-sufficiency standard.  
Tibbs v. Florida, 397 So.2d 1120, 1125-26 (Fla. 1981).  In the Florida Supreme Court’s view, a 
“questionable historical foundation” premised on “ambiguous decisions” had been relied upon 
by a Florida court of appeals to distinguish between convictions reversed for evidentiary 
sufficiency and those reversed for evidentiary weight.  Id. at 1122-25.  The Florida Supreme 
Court held that appellate reversals based on evidentiary weight, “if ever [having been] valid in 
Florida, should . . . be eliminated from Florida law.”  Id. at 1125.  In abandoning the factual-
sufficiency standard, the Florida Supreme Court wrote: 
 

Elimination of [reversals based on evidentiary weight] accords Florida appellate 
courts their proper role in examining the sufficiency of the evidence, while 
leaving questions of weight for resolution only before the trier of fact.  
Eliminating reversals for evidentiary weight will avoid disparate appellate results, 
or alternatively our having to review appellate reversals based on evidentiary 
shortcomings to determine whether they were based on sufficiency or on weight. 
 

   Id. at 1125-26. 
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B. In the context of juvenile adjudications, a factual-sufficiency 
review cannot simultaneously be reconciled with both the U.S. 
Constitution’s Double Jeopardy Clause and the Texas 
Constitution’s right to trial by jury. 

 
 1. Juvenile law is quasi-criminal and a decision to 

grant a new trial in a juvenile case implicates the 
Double Jeopardy Clause. 

 
 Juvenile cases, while nominally classified by statute as civil proceedings, see 

Tex. Fam. Code Ann. §§ 51.17(a), 56.01(a)-(b) (Vernon 2014), are indisputably 

quasi-criminal in nature.  E.g., In re H.V., 252 S.W.3d 319, 324 (Tex. 2008); In re 

M.A.F., 966 S.W.2d 448, 449-50 (Tex. 1998); In re D.M., 191 S.W.3d 381, 384 

(Tex .App.—Austin 2006, pet. denied); In re U.V.G., 199 S.W.3d 1, 7 (Tex 

.App.—El Paso 2005, no pet.).  Under the Family Code, discovery in juvenile 

proceedings is governed by the Code of Criminal Procedure and criminal case law, 

and juvenile trials are governed by the Rules of Criminal Evidence and Chapter 38 

of the Code of Criminal Procedure.  See Tex. Fam. Code Ann. § 51.17(b)-(c) 

(Vernon 2014).  Adjudications of delinquency in juvenile cases require the 

criminal standard of proof beyond a reasonable doubt.  Tex. Fam. Code Ann. § 

54.03(f) (Vernon 2014); In re Winship, 397 U.S. 358, 359, 365-68 (1970).  

Juveniles are also guaranteed the constitutional rights they would have as adults in 

a criminal proceeding because the juvenile delinquency procedures can deprive a 

child of his liberty.  Breed v. Jones, 421 U.S. 519, 528-29 (1975); In re Winship, 
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397 U.S. at 359, 366; C.E.J. v. State, 788 S.W.2d 849, 852 (Tex. App.—Dallas 

1990, writ denied) (citing Smith v. Rankin, 661 S.W.2d 152, 153 (Tex. App.—

Houston [1st Dist.] 1983, no writ) (orig. proceeding)). 

 The doctrine of double jeopardy, as derived from the federal constitution’s 

Fifth Amendment and applied to the states through the Fourteenth Amendment, 

prohibits a state from placing a defendant in jeopardy twice for the same offense.  

See, generally, Crist v. Bretz, 437 U.S. 28, 32 (1978); Benton v. Marylad, 395 U.S. 

784, 794 (1969); Downum v. United States, 372 U.S. 734, 737–38 (1963); Ex parte 

Little, 887 S.W.2d 62, 64 (Tex. Crim. App. 1994) (citing Arizona v. Washington, 

434 U.S. 497, 503 (1978)).  The due process right against double jeopardy also 

applies to juveniles.  Schall v. Martin, 467 U.S. 253, 263 (1984) (citing Breed, 421 

U.S. at 541); In re J.R.R., 696 S.W.2d 382, 384 (Tex. 1985). 

 The United States Supreme Court has held that double-jeopardy principles 

prohibit states from retrying a defendant whose conviction is reversed on appeal on 

legal-sufficiency grounds because such a finding is the equivalent of an acquittal 

by a jury.  Burks v. United States, 437 U.S. 1, 15-18 (1978); Greene v. Massey, 437 

U.S. 19, 24-26 (1978).  The Supreme Court explained that reversal based on 

“insufficiency of the evidence” (i.e., legal insufficiency) is equivalent to an 

acquittal “because it means that no rational factfinder could have voted to convict 
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the defendant” and that “the prosecution has failed to produce sufficient evidence 

to prove its case.”  Tibbs, 457 U.S. at 41-42.  

 When a defendant’s conviction is reversed on evidentiary weight (i.e., 

factual sufficiency), on the other hand, double-jeopardy principles do not bar retrial 

because the reversal “no more signifies acquittal than does a disagreement among 

the jurors themselves.”  Id. at 42.  Because the reviewing court “sits as a ‘thirteenth 

juror’” under the factual-sufficiency standard identified by the United States 

Supreme Court, the reviewing court’s “disagreement with the juror’s weighing of 

the evidence does not require the special deference accorded verdicts of acquittal.”  

Id.      

 In the instant case, the dissenting justice in the lower court cited Tibbs for 

the proposition that,“[g]enerally, an appellate court’s decision to award a new trial 

after conducting a factual sufficiency review does not violate the defendant’s rights 

under the Double Jeopardy Clause.”  In re C.Z.S., No. 09-14-00480-CV, 2015 WL 

3407250 *1, *4 (Tex. App.—Beaumont May 28, 2015) (Horton, J., dissenting) 

(mem. op., not designated for publication).  However, Justice Horton failed to take 

note of the Court of Criminal Appeals’s key observation in Brooks: 

With our prior decisions requiring a great amount of appellate 
deference to a jury’s credibility and weight determinations and not 
permitting appellate courts to sit as “thirteenth jurors” except perhaps 
to a “very limited degree” [so as not to violate the Texas 
Constitution’s right to trial by jury], it is questionable whether 
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appellate reversals in Texas under such a factual-sufficiency standard 
are really reversals based on evidentiary weight (they may actually be 
reversals based on evidentiary sufficiency).  . . . [T]he remedy of a 
new trial under this factual-sufficiency standard would violate double-
jeopardy principles. 
 

323 S.W.3d at 904-05 (emphasis added) (footnote omitted). 

 The Court of Criminal Appeals went on to note: 

Retaining any kind of factual-sufficiency standard in criminal cases 
would, therefore, still make it necessary for this Court to . . . abandon 
its requirement . . . that reviewing courts must be “appropriately 
deferential” to a jury’s credibility and weight determinations.  Thus, 
the only way to retain a factual-sufficiency standard, which would be 
meaningfully distinct from a Jackson v. Virginia legal-sufficiency 
standard, would be to allow reviewing courts to sit as “thirteenth 
jurors” with no deference at all to a jury’s credibility and weight 
determinations in order to avoid these potential federal constitutional 
double-jeopardy issues.  . . .  
 

Id. at 905 (citation omitted). 

It appears to the State, as well as some commentators, that this Court’s 

opinion in City of Keller v. Wilson results in a similar conflation of the current 

legal- and factual-sufficiency standards utilized in civil cases insofar as deference 

is given to jury determinations of credibility and weight.  See W. Wendall Hall & 

Mark Emery, The Texas Holdout:  Trends in the Review of Civil and Criminal Jury 

Verdicts, 49 S. Tex. L.Rev. 539, 559 (2008) (“[T]he reasonable juror standard 

seems to make the distinction between legal and factual sufficiency mean little.”).  

Regardless of whether this Court’s current legal- and factual-sufficiency standards 
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are sufficiently distinct for the purposes of civil cases, generally, a factual-

sufficiency review would still be inappropriate for juvenile adjudications.  The two 

standards of review are sufficiently similar that retrial would be barred by the 

Double Jeopardy Clause in the event a juvenile adjudication were reversed under 

this Court’s civil factual-sufficiency framework. 

 As the Court of Criminal Appeals concluded in Brooks and the State 

addresses below, any factual-sufficiency standard that is meaningfully distinct 

from the Jackson v. Virginia legal-sufficiency standard, i.e., that removes judicial 

deference to the jury’s credibility and weight determinations, would necessarily 

conflict with Texas’s constitutional right to trial by jury.  Brooks, 323 S.W.3d at 

905. 

 2. A factual-sufficiency standard that forgoes judicial 
deference to the jury’s determinations of 
credibility and weight in order to comport with 
double-jeopardy protections would violate the 
right to trial by jury under the Texas Constitution. 

 
 The Texas Constitution guarantees that “the right of trial by jury shall 

remain inviolate.”  Tex. Const. art. I, § 15.  At the same time, article V, section 6 

of the Texas Constitution provides that the decision of the courts of appeals “shall 

be conclusive on all questions of fact brought before them on appeal or error.”  

Tex. Const. art. V, § 6.  This Court has long sought to construe these provisions in 
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a harmonious manner.  See, e.g., In Re King's Estate, 150 Tex. 662, 666, 244 

S.W.2d 660, 662 (1951); Choate v. San Antonio & A.P. Railway Co., 91 Tex. 406, 

409-10, 44 S.W. 69, 69-70 (1898).  The Court obviously recognizes the potential 

constitutional conflict between a direct-appeal court’s factual-sufficiency 

jurisdiction and the right to trial by jury should a direct-appeal court reverse on 

factual-sufficiency grounds.  See, e.g., Cropper v. Caterpillar Tractor Co., 754 

S.W.2d 646, 651-52 (Tex. 1988); Pool v. Ford Motor Co., 715 S.W.2d 629, 633-35 

(Tex. 1986).   

 In the purely civil context, this Court has sought to avoid that conflict and 

“assure that the right to trial by jury remain ‘inviolate’” by imposing various 

“limitations  . . . upon the courts of appeals.”5  See Cropper, 754 S.W.2d at 651.  

First among those is “the deferential standards of review applied.”6  Id. (emphasis 

added).  Yet, as discussed in the preceding section, it is that very deference which 

                                                           
5Justice Robertson believed factual-sufficiency review violated Texas’s constitutional right to 
trial by jury even with those limitations.  Id. at 653-56 (Robertson, J., dissenting); Hurlbut v. 
Gulf Atlantic Life Ins., 749 S.W.2d 762, 769-71 (Tex. 1988); Dyson v. Olin Corp., 692 S.W.2d 
456, 458-59 (Tex. 1985) (Robertson, J., concurring). 
 
6Among those deferential standards are the requirement that the reviewing court weigh all the 
evidence in the record and overturn a finding only if it so against the great weight and 
preponderance of the evidence as to be clearly wrong and unjust.  Ortiz, 917 S.W.2d at 772; 
Pool, 715 S.W.2d at 635.  The Court has also held that the factfinder is the sole judge of the 
credibility of the witnesses and the weight to be given their testimony and, thus, appellate judges 
are prohibited from substituting their own judgment for that of the jury merely because the 
reviewing court might reach a different conclusion.  Golden Eagle Archery, 116 S.W.3d at 761. 
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makes such a factual-sufficiency standard incompatible with the Due Process 

Clause. 

Once again, juvenile cases are quasi-criminal and, as such, involve the 

previously-addressed double-jeopardy considerations that are distinct from other 

civil cases.  As observed in Brooks, if Texas courts were to apply an unadulterated 

Tibbs-style “factual-sufficiency standard with its remedy of a new trial in criminal 

cases, then we must also be prepared to decide that they should apply this standard 

as ‘thirteenth jurors’ with no deference at all to a jury's credibility and weight 

determinations in order to avoid these potential federal constitutional double-

jeopardy issues.”  Id. at 905.  However, “such a nondeferential standard [w]ould 

violate the right to trial by jury under the Texas Constitution.”  Id.    

C. When constitutional rights are at issue, the “civil” label given to 
juvenile proceedings must give way to legal reality, which in 
this case mandates that only the Jackson v. Virginia legal-
sufficiency standard be applied. 

 
 While “[t]he requirements governing an appeal [from a juvenile case] are as 

in civil cases generally,” Tex. Fam. Code Ann. § 56.01(b), those general civil 

requirements must yield to the federal and state constitutions.  See Breed, 421 U.S. 

at 529 (the constitutional protections afforded to adult criminal defendants must 

also be afforded to juveniles whose liberty is at stake). 

For it is clear under our cases that determining the relevance of 
constitutional policies, like determining the applicability of 
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constitutional rights, in juvenile proceedings, requires that courts 
eschew “the ‘civil’ label-of-convenience which has been attached to 
juvenile proceedings,” and that “the juvenile process . . . be candidly 
appraised.” 

 
Id. (citations to In re Gault, 387 U.S. 1, 21, 50 (1967) and In re Winship, 397 U.S. 

at 365-366 omitted); see State v. C.J.F., 183 S.W.3d 841, 848 (Tex. App.—

Houston [1st Dist.] 2005, pet. denied) (citing Breed in holding that juveniles are 

entitled to the same constitutional jeopardy protection as adults).    

 For the reasons set out above, the State believes the Ninth Court of Appeals 

was correct to follow the reasoning of Brooks and apply only the Jackson legal-

sufficiency standard of review in this case.  Any factual-sufficiency standard of 

review that fails to give appropriate deference to a jury’s credibility and weight 

determinations is incompatible with the right to trial by jury, while a factual-

sufficiency standard that does give appropriate deference to the jury’s findings 

would be so similar to the Jackson legal-sufficiency standard as to implicate 

double jeopardy protection.   

 Although not binding on this Court, it is notable that every Texas appellate 

court to have addressed this issue since Brooks has agreed with the Court of 

Criminal Appeals’s conclusion that only the legal-sufficiency standard should 

apply to the review of a finding that a juvenile engaged in delinquent conduct.  See, 

e.g., In re C.E.S., 400 S.W.3d 187, 194 (Tex. App.—El Paso  2013, no pet.); In re 
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R.R., 373 S.W.3d 730, 734 (Tex. App.—Houston [14th Dist.] 2012, pet. ref’d); In 

re A.O., 342 S.W.3d 236, 239 (Tex. App.—Amarillo  2011, pet. denied); In re 

M.C.S., 327 S.W.3d 802, 805 (Tex. App.—Fort Worth  2010, no pet.); also In re 

R.A., No. 03-11-00054-CV, 2012 WL 2989224 *1, *3 (Tex. App.—Austin July 20, 

2012, no pet.) (not designated for publication); In re C.H.L.W., No. 11-10-00131-

CV, 2011 WL 1745082 *1, *2 (Tex. App.—Eastland May 5, 2011, no pet.) (mem. 

op., not designated for publication). 

 The petitioner suggests that his position is supported by Moon v. State, 410 

S.W.3d 366 (Tex. App.—Houston [1st Dist.] 2013), aff’d, 451 S.W.3d 28 (Tex. 

Crim. App. 2014).  The petitioner writes that in Moon, “the 1st Court of Appeals 

employed a factual sufficiency evaluation of a juvenile court proceeding,” which 

was then affirmed by the Court of Criminal Appeals.  [Br. at 9]  Although that 

statement is true, the petitioner disingenuously fails to mention that the juvenile 

proceeding at issue was not an adjudication; it was a discretionary transfer to 

district court, which must be supported by a mere preponderance of the evidence 

and is reviewed for an abuse of discretion.  Moon, 410 S.W.3d at 368, 370, aff’d, 

451 S.W.3d at 40-42. 

 The State has never suggested that all juvenile proceedings are ill-suited to a 

factual-sufficiency review.  To the contrary, in its response to the original petition 
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for review, the State specifically observed that “unlike findings that a juvenile 

engaged in delinquent conduct, other juvenile matters, such as disposition orders, 

will still be subject to a factual-sufficiency review using civil standards.”  [State’s 

Response at 23 n.7]  The State cited In re J.P.R., 95 S.W.3d 729 (Tex. App.—

Amarillo 2003, no pet.), as an example of such a factual-sufficiency review.  Id. at 

731-32 (holding that a juvenile court’s disposition order is reviewed for factual 

sufficiency).  Moon’s application of the factual-sufficiency standard to a transfer 

hearing is another such example. 

 As this Court observed in In re H.V., Texas jurisprudence must sometimes 

struggle with “the unique circumstances of juvenile proceedings—‘an unlikely and 

sometimes perplexing hybrid of civil and criminal law.’”  252 S.W.3d at 324 

(citing State v. C.J.F., 183 S.W.3d at 847).  The irreconcilable tension between the 

Double Jeopardy Clause and the right to trial by jury is unique to the adjudicatory 

phase of a juvenile case with its burden of proof beyond a reasonable doubt.7  The 

Ninth Court of Appeals was correct to apply only the Jackson legal-sufficiency 

standard of review in this case for the reasons identified in Brooks. 

                                                           
7Although not before the Court, the State notes that the dispositional hearing in a determinate 
sentence case could be one other juvenile proceeding with a burden of proof of beyond a 
reasonable doubt.  While § 54.04 of the Family Code does not specify whether the special 
findings required for various determinate sentence dispositions must be based upon proof beyond 
a reasonable doubt, it is certainly conceivable that this Court would conclude that the criminal 
standard does apply, in which case the right to trial by jury might dictate that only the legal-
sufficiency standard be used to review a determinate sentence disposition, as well. 
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D. Not only do the strictures of double jeopardy and the right to 
trial by jury dictate that only the legal-sufficiency standard of 
review be applied to juvenile adjudications, but logic requires a 
single standard of review because the evidence either is or is 
not legally sufficient to support the jury’s finding of “true.” 

 
 Fundamental due process requires that criminal responsibility for an offense 

be proved beyond a reasonable doubt.  U.S. Const. Amend. XIV; Alvarado v. 

State, 912 S.W.2d 199, 206–07 (Tex. Crim. App. 1995) (citing In re Winship, 397 

at 364).  Adjudications of delinquency in juvenile cases require the same criminal 

standard of proof beyond a reasonable doubt.  Tex. Fam. Code Ann. § 54.03(f); see 

In re Winship, 397 U.S. at 365-68 (holding that a juvenile cannot constitutionally 

be adjudicated under the civil standard of proof of preponderance of the evidence). 

Judge Cochran wrote a concurring opinion in Brooks explaining why the 

civil standard of factual sufficiency is incompatible with the beyond-a-reasonable-

doubt standard applied to criminal and juvenile cases.  323 S.W.3d at 912-926 

(Cochran, J. concurring).  She correctly pointed out that evidence that is factually 

insufficient due to its inherent weakness will always be legally insufficient; either 

the evidence is such that a jury was rationally justified in finding guilt beyond a 

reasonable doubt or it is not.  Id. at 913.  “It cannot be ‘semi-sufficient.’”  Id. 

The attempt to impose Texas civil standards of a second-round 
factual sufficiency review is logically incompatible with the 
constitutionally mandated legal sufficiency review of criminal 
convictions [and juvenile adjudications] that require[] the State to 
prove all elements of a crime beyond a reasonable doubt.  Piling a 
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factual sufficiency standard of review that was developed for civil 
trials employing a preponderance-of-the-evidence standard of proof 
atop a legal sufficiency standard of review that was developed for 
criminal [and juvenile] trials employing a beyond-a-reasonable-doubt 
standard of proof does not work.  ... 

 
. . . [R]e-reviewing the sufficiency of the evidence after the 

appellate court has already held that the evidence satisfies the highest 
standard of proof possible—beyond a reasonable doubt—to decide if 
it is nonetheless factually sufficient is internally inconsistent.  If the 
evidence suffices to prove guilt beyond a reasonable doubt, and it 
supports a rational, reasonable verdict, as required under Jackson, that 
evidence cannot logically be so lacking in probative value as to make 
the jury's verdict “manifestly unjust” under the vague and subjective 
civil-law factual-sufficiency standard.  To declare the evidence 
factually insufficient necessarily turns an appellate judge, viewing 
only the cold written record, into a self-appointed thirteenth juror with 
absolute veto power over the twelve citizens who actually saw the 
witnesses, heard the evidence, and reached a rational, reasonable 
verdict.  The United States Supreme Court recognized this in Tibbs v. 
Florida, as did the Florida Supreme Court when it judicially jettisoned 
factual-sufficiency review in that same case. 

 
Id. at 914-15. 

As Judge Cochran observed, the same argument was proffered by the United 

States Supreme Court in In re Winship: 

. . . [T]he Supreme Court explicitly held in In re Winship, that a 
juvenile could not constitutionally be adjudicated under the civil 
standards of proof (or appellate review) of preponderance of the 
evidence.  The Court noted that “‘the preponderance test is susceptible 
to the misinterpretation that it calls on the trier of fact merely to 
perform an abstract weighing of the evidence in order to determine 
which side has produced the greater quantum, without regard to its 
effect in convincing his mind of the truth of the proposition asserted.’” 

  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134205&originatingDoc=Iad906cdcd14b11dfb5fdfcf739be147c&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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As Justice Harlan explained in his Winship concurrence, 
although “the phrases ‘preponderance of the evidence’ and ‘proof 
beyond a reasonable doubt’ are quantitatively imprecise, they do 
communicate to the finder of fact different notions concerning the 
degree of confidence he is expected to have in the correctness of his 
factual conclusions.” Justice Harlan noted that “[t]he preponderance 
test has been criticized, justifiably in my view, when it is read as 
asking the trier of fact to weigh in some objective sense the quantity 
of evidence submitted by each side rather than asking him to decide 
what he believes most probably happened.” Indeed, that is precisely 
why the standard of proof and review in criminal cases has been 
expressed, not by the quantity of evidence produced or how it might 
be weighed when viewed neutrally, but rather by the quality of the 
evidence and the level of certainty it engenders in the factfinder's 
mind.  
 

Legal sufficiency of the evidence in a criminal proceeding may 
be divided into two zones: evidence of such sufficient strength, 
character, and credibility to engender certainty beyond a reasonable 
doubt in the reasonable factfinder's mind and evidence that lacks that 
strength.  Appellate review of a jury's verdict of criminal conviction 
focuses solely on that “either-or” character of evidentiary sufficiency 
because a defendant is entitled to an acquittal if the evidence lacks 
that strength. 

 
Brooks, 323 S.W.3d at 917-18 (footnotes omitted) (second alteration in original). 
 

The simple logic that evidence that is factually insufficient due to its 

inherent weakness must necessarily be legally insufficient is yet another reason the 

State believes the Ninth Court of Appeals was correct to follow the reasoning of 

Brooks and apply only the Jackson legal-sufficiency standard of review in this 

case.   

The petitioner’s Issues One and Two should be overruled. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134205&originatingDoc=Iad906cdcd14b11dfb5fdfcf739be147c&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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CONCLUSION AND PRAYER 

 
 It is respectfully submitted that all things are regular, and the State prays that 

the judgment of the appellate court be affirmed. 

        
J.D. Lambright 

       County Attorney 
       Montgomery County, Texas 
        
 
     
 
       ___________________________ 
       Marc Brumberger 
       SBOT #24001800 
       Assistant County Attorney 
       Chief, Juvenile Division 
       Montgomery County, Texas 
       501 N. Thompson, Suite 300 
       Conroe, TX  77301 
       (936) 539-7828 
       (936) 760-6920 (fax) 
 
 
        
  

/s/ Marc Brumberger 
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PETITIONER’S REPLY BRIEF TO STATE’S BRIEF

TO THE HONORABLE JUSTICES OF THE SUPREME COURT:

COMES NOW Petitioner (Appellant), C. Z. S., and respectfully submits his

Petitioner’s Reply Brief to State’s Brief in this cause.  For the sake of clarity, C. Z. S.,

Respondent in the trial court is referred to as “Appellant or Petitioner” in this Reply

Brief.  The Petitioner in the trial court, The State of Texas, is referred to as

“Respondent or State.”

SUMMARY OF ARGUMENT

There is a rich history of the Appellate Courts employing factual sufficiency

evaluations in juvenile cases. In the Matter of D.W.A., A Juvenile 14-00-01327-CV

(Tex.App-Houston-14th Dist. 2001) the 14TH Court of Appeals applied a factual

sufficiency analysis in a juvenile appeal. In the Matter of D.A.B., A Juvenile, 12-08-

00406-CV (Tex.App (12tht Dist), the 12th Court of Appeals applied a factual

sufficiency analysis in a juvenile appeal. In the Matter of F.J.S., A Juvenile, 08-06-
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00047-CV (Tex. App.8th Dist. 2007) the 8th Court of Appeals applied a factual

sufficiency analysis in a juvenile appeal. And as recently as 2014 In the Matter of

M.E., 02-14-00051-CV (TexApp. 2nd Dist. 2014) the 2nd Court of Appeals employed a

factual sufficiency evaluation in a juvenile appeal.

Therefore this case should be reversed and a new trial ordered.

CONCLUSION AND PRAYER

Justice Horton was correct in his Dissent that the 9th Court of Appeals should

have completed a factual sufficiency evaluation of the evidence adduced at the trial of

Appellant’s case. This Court should reverse the 9th Court of Appeals and remand the

case to the trial Court for retrial. In the alternative, this Court should remand this case

to the 9th Court of Appeals for a factual sufficiency review of the evidence adduced at

trial.

WHEREFORE PREMISES CONSIDERED, Petitioner prays for the relief

sought above. Petitioner prays for general relief.

Respectfully submitted,
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