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ETHICS IN JUVENILE CASES FROM A PROSECUTOR’S POINT
OF VIEW

1. Special Provision for Prosecutors

“It shall be the primary duty of all prosecuting attorneys, including
any special prosecutors, not to convict, but to see that justice is done.”
Texas Code of Criminal Procedure, Art. 2.01.

Although all attorneys are covered under the Texas Disciplinary Rules
of Professional Conduct, only ONE group of attorneys is singled out for
disciplinary rules specific to that group: Prosecuting Attorneys. As is
pointed out in Comment 1 to Rule 3.09, “A prosecutor has the
responsibility to see that justice is done, and not simply to be an
advocate. This responsibility carries with it a number of specific
obligations.”

Rule 3.09 of the Texas Disciplinary Rules of Professional Conduct is
entitled “SPECIAL RESPONSIBILITIES OF A PROSECUTOR” and
requires that a prosecutor “shall” do the following:

(a) refrain from prosecuting or threatening to prosecute a charge

that the prosecutor knows is not supported by probable cause;

(b) refrain from conducting or assisting in a custodial interrogation of
an accused unless the prosecutor has made reasonable efforts to be
assured that the accused has been advised of any right to, and the
procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

(c) not to initiate or encourage efforts to obtain from an unrepresented
accused a waiver of important pretrial, trial, or post-trial rights;

(d) make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the guilt
of the accused or mitigates the offense, and in connection with
sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor,
except when a prosecutor is relieved of this responsibility by a
protective order of the tribunal; and




(e) exercise reasonable care to prevent persons employed or controlled
by the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making
under rule 3.07.

2. Duties and Responsibilities of Juvenile Prosecutors

The adversarial model contemplated by the rules pits the defense
attorney against the prosecuting attorney, with both of the attorneys
governed by the rules of court and the disciplinary rules. While the new
rules also represent an effort to discourage abusive adversarial tactics, the
adversarial model continues to be firmly established in the juvenile court
as well as the other courts. This model is somewhat at odds with the
historical context and purpose of the juvenile court, which had been
created as a court separate from adult court with the ideals of
“rehabilitation” of the juvenile and “protection” of the public as worthy
goals. (See the purpose as set out in Sec 51.01 of the Family Code). In
this “ideal” juvenile court, all parties, the state, the judge, the parents, the
juvenile social worker, and everyone in the process are presumed to have
the same goal and interest in the child’s welfare.

The nature of the “defendant” juvenile is such that our law has
recognized certain protections and privileges that are not accorded to
adult defendants. Thus, the lawyers, defense as well as prosecution, are
required to be aware of these special protections and apply them in the
context of the other rules and procedures. A few of these protections
(you can probably think of others) are:

(a) Confidentiality of the records. Sec. 58.005 of the Family Code
limits who may be permitted to access and inspect juvenile court
records. Also Sec. 58.007 limits access to the records and files
concerning juveniles. This covers prosecutor’s files, as well as
probation department files and law enforcement records and
provides that they shall not be disclosed to the public.

(b) The court can limit public access to hearings. Sec. 54.08 provides
that for “good cause shown” the public can be excluded from a
juvenile court hearing and requires closed hearings for juveniles
under 14.

(c) Limitations on who can collect and keep information regarding
juveniles, and what they can do with the information. Family Code
Chapter 58.



(d) While not exempted from registration as a Sexual Offender,
juveniles have some special provisions regarding the
circumstances of their registration (deferred decision until
counseling completed and then alternatives where the court can
excuse registration, order non-public registration or after
registration is ordered, allow un-registration or de-registration).
Also there are some protections as to who has access to the
information provided when the juvenile is registered. (See Chapter
62 and Subchapters G and H of the Code of Criminal Procedure).

Prosecutors need to aware of not only the Rules of Court and the
Disciplinary Rules, but the specific provisions in the Texas Family Code that
govern their dealings with the various parties and persons involved with the
juvenile case. These rules and provisions affect not only the prosecutor’s
dealing with the defense attorney and the judge, but also with the parents
(who are “parties”), law enforcement, probation, the schools, victims and
even jurors!

3. Ethical Problems Confronted by Prosecutors

Here is a “top ten” list of disciplinary rules situations that are raised with
respect to prosecutors. Usually either the prosecutor has been accused of
violating the rule, or the prosecutor finds him/herself in a situation where
they wonder if their conduct would constitute a violation:

(1) Supression of exculpatory evidence. See Rule 3.09(d), Texas
Disciplinary Rules of Professional Conduct; Brady v.
Maryland, 373 U.S. 73 (1963). Note that “mitigating” evidence
must be disclosed as well. The evidence need not establish
innocence to be “exculpatory.”

(2) Improper statement to the press. See Rule 3.07. This includes
public criticism of judges controlled by Rule 8.02. Prosecutors
enjoy “prosecutorial immunity” for statements made in the
courtroom (Marrero v. City of Hialeah, 625 F. 2d 499(5" Cir.
1980) cert. denied 450 U.S. 913 (1981), but only “qualified
immunity” for other public statements within the scope of their
duties (see Marrero (supra); Wyse v. Dept. of Public Safety,
733 S.W. 2d (Tex. App-Waco, 1986, writ ref. N.R.E.). There is




NO immunity for statements not within the scope of duties, and
none for incorrect out-of-court statements motivated by bad
faith or malice. (see Wyse , supra.). If your juvenile case is
open to the public, it is always a good idea to urge the media to
come and hear the case for themselves as testimony is
presented in the courtroom.

(3) Ex parte communication with the trial court . Rule 3.05(b); and
Canons 3(A)(5) and 8(K), Code of Judicial Conduct.

(4) Prosecuting or threatening to prosecute a case unsupported by
probable cause. Rule 3.09(a)

(5) Knowing use of false evidence. Rule 3.03(5)

(6) Communications with a party represented by counsel
concerning the subject of that representation. Rule 4.02(a). In
juvenile cases, “parents, spouses, guardians, and guardians-ad-
litem” are “parties” under the definition in Sec. 51.02(10).
Keep this in mind when the parents call you and want to
discuss the case.

(7) False statements of material fact. Rules 3.03 (concerning
statements made to the court) and 4.01(a) (statements made to
anyone else).

(8) Threats of criminal prosecution or grievance proceeding
intended to influence or discourage a person’s service as a
witness. Rule 4.04

(9) Comments made to harass, or “embarrass” or influence the
future jury service of a juror who has made the “wrong”
decision. Rule 3.06(d).

(10) Being so eager to “win” or so angry because you didn’t that
that you allow your judgment to fail and you lose sight of
“seeing that justice is done” and done properly.




4. Ethical Problems Special to Juvenile Prosecutors

These hypotheticals are intended for discussion. Every single one of these
situations has happened to me. Be warned, some of these answers are strictly
my own opinion, and another prosecutor might see things differently:

Hypothetical #1: Filing and Disposing of a Case:

(1) You are doing intake on an assault case. You know that the
victim is now deceased and their death was unrelated to the
offense. Do you file the case?

No, I believe it would be unethical to file a case that you
know that you cannot make. See Rule 3.09

(2) Along the same lines, the case is filed, but an element of the
offense is missing. For example, in a DWI (or UUMV), you
cannot prove the juvenile was operating the vehicle. Do you try
to get them to stipulate anyway?

Maybe, it might depend on the circumstances.

(3) Would you offer deferred prosecution instead?
If the juvenile is “not guilty” he shouldn’t be on
“deferred prosecution”. In addition, even if you have the
proper evidence and probable cause to file a DWI,
“deferred prosecution” on a DWI is prohibited by the
Family Code Sec. 53.03(g)(1).

Hypothetical #2: Advising the Victim/Witness about talking to the other
side:

(1) You are talking to the victim in a case and she tells you the
defense attorney has been calling her. She asks whether or
not she should talk with the defense attorney or his
investigator. What do you tell her?

I would tell her that it was up to her whether she talked to
the lawyer or the investigator, and that | could not tell her
not to talk to them. However, | would caution her that
they would probably record in some way what she said
and if she were to testify differently they would ask about



it. I would also caution and urge her to be truthful at all
times if she did talk to them.

Relevant Rules: 3.04 and 4.03 of the Rules of
Professional Conduct

Hypothetical #3: Dealing with the Weak case and/or the Ignorant Defense
Attorney:
(1) You are assigned to prosecute a very weak case — though

not so weak that a dismissal is warranted. You know in your
mind that if the defense attorney approaches you with a
request for a reduction in the charge or a request for a
deferred prosecution, you would agree to it. The defense
lawyer never bothers to look at your file and never even
talks to you about the case. Are you required to tell the
defense lawyer about weaknesses in the case?

No, | don’t think you are. Besides, his client may have
told him what happened and admitted guilt — including
facts that you don’t even know about.

(2) Are you obligated to offer a reduction or tell the lawyer
about the availability of deferred?

No, | don’t believe the prosecutor is obligated to try to
talk the lawyer into a reduction of some sort. If you
honestly believe that the reduction was warranted, then
refile the case with the offense and pleadings that you
believe are proper.

| once tried to tell a lawyer about deferred and urged him
to consider it, and he ended up writing me a letter
threatening to file a grievance on me, because he took it
as though I was saying he didn’t know what he was
doing. Sometimes lawyers won’t listen to prosecutors.

(3) With the above in mind, what if you find yourself dealing
with an attorney who normally does not practice juvenile
law and it is obvious he doesn’t know what he is doing —
what is your obligation? What do you do?



I. Help him by instructing him on the law?
ii. Just tell him what to do?
Ii. Take advantage of him?

What if he admits he doesn’t know what he is doing and asks
for your help? How much are you obligated to keep him from
doing something totally wrong?

Whatever you do, I believe that a prosecutor has a moral
duty and a self interest (when the case gets reversed, you
have to do it over again!) in keeping a lawyer from doing
something totally wrong. When this has happened to me
in the past, | have directed lawyers to particular sections
of the law. I have tried to explain the law, as | understood
it and, on some occasions, | have suggested that the
lawyer might want to discuss his options with one of the
juvenile attorneys and directed him to one or more of
them.

SUBTOPIC : DOES THE LAWYER KNOW WHAT HE’S
DOING? These dilemmas actually happened to me:

1. You ask for your file back and the lawyer tells you his client
“isn’t finished reading it.”

2. The lawyer takes your file to the clerk of the court and talks
the clerk into making him a copy of YOUR file.

3. You ask for your file back, and the lawyer says “I don’t
know where it is” as he walks out of court with his reset
form. (You know for certain that you gave it to him).

Look at Rule 3.03, 3.09 and 4.01 of the Rules of Professional Conduct
and Article 2.01 of the Code of Criminal Procedure.

Hypothetical #4: Who represents Who?:

What happens when several of the “parties” have lawyers and you —
the prosecutor — are caught in the conflict?
1. Child and parent each have a lawyer and they each want
something different.



2. One — or both — parents come to court with their lawyer to
make sure that the juvenile isn’t sent home to them!

3. The parents are obviously going to try to use the juvenile
case to somehow further or change their ongoing custody
battle.

4. The parents come in and file their own pleadings in the case
asking that their parental rights be terminated and the child
be placed in the custody of the state. (They want to be sure
the child knows he can never come home again!)

Look at Rules 4.02 and 4.03. Also Sec. 51.02(10) in the Family
Code.

Hypothetical #5: Dealing with the difficult Complainant/Witness:

1. The victim gets up to testify and tells a completely different story.
Surprise!!

2. You become aware, prior to any hearing, that the victim/witness is
not credible.
a. You KNOW he’s lying or planning to lie
b. You SUSPECT he’s lying or planning to lie
c. Other variations — he’s got his friends, or worse, his gang
members to lie for him

3. The victim from Hell:

a. The family member victim who, after letting the kid sit in
detention for a month awaiting trial, wants to drop the
charges, says the police are lying, and/or refuses to come to
court.

b. The Victim who only filed to get money. This victim
suddenly remembers that the briefcase that was taken from
his vehicle contained his diamond Rolex watch, $10,000.00
in cash, and a very expensive camera. He just forgot to tell
the police about those items. He also tells the juvenile’s
family that he will “drop” the charges if they pay him.

c. The Victim who is so upset and angry that he will NOT be
happy no matter what you — the prosecutor - do. You could
get the “death penalty” and an 8-million dollar settlement
and he still wouldn’t be OK.



Look at Rules 3.03, 3.04, 3.09, and 4.01.
Hypothetical #6: Do you have a duty to disclose?

1. The case is set for a plea and you learn that your Victim/Witness
a. Is Dead
b. Has left the country
c. Has a terrible criminal history
d. Can’t be located

What is your obligation as far as notifying the defense attorney?
The court?

See Rule 3.03, 3.04 and 3.09.

Hypothetical #7: What do you do when you find out that your
Victim/Witness has been “messed with?

1. By the defense attorney:
a. The attorney told the Victim/Witness he was appointed by
the court to “investigate” the offense. He just didn’t tell him
he represented the juvenile. See Rule 4.01 and 4.03
b. The attorney told the Victim/Witness not to come because
the juvenile was going to plead guilty and then he announces
“ready” for trial. See Rule 4.01
2. By the juvenile defendant.
3. By the juvenile defendant’s friends. What if the friends are gang
members?

Hypothetical #8: Dealing with the nightmare case:

1. The juvenile defendant is Mentally Retarded, Mentally Ill, and
Dangerous! (He’s also 11 years old and pitiful)
2. The juvenile defendant is someone you REALLY feel sorry for
3. The necessary witness — a police officer -
a. Has been fired for professional misconduct unrelated to this
case
b. Has been killed in the line of duty.
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APPENDIX

STATE BAR RULES OF PROFESSIONAL
RESPONSIBILITY

Rule 1.01. Competent and Diligent Representation

(a) A lawyer shall not accept or continue employment in a legal matter which the lawyer knows or should
know is beyond the lawyer's competence, unless:

(1) another lawyer who is competent to handle the matter is, with the prior informed consent of the client,
associated in the matter; or

(2) the advice or assistance of the lawyer is reasonably required in an emergency and the lawyer limits
the advice and assistance to that which is reasonably necessary in the circumstances.

(b) In representing a client, a lawyer shall not:
(1) neglect a legal matter entrusted to the lawyer; or
(2) frequently fail to carry out completely the obligations that the lawyer owes to a client or clients.

(c) As used in this Rule, "neglect” signifies inattentiveness involving a conscious disregard for the
responsibilities owed to a client or clients.

Rule 1.02. Scope and Objectives of Representation

(a) Subject to paragraphs (b), (c), (d), and (e), (f), and (g), a lawyer shall abide by a client's decisions:
(1) concerning the objectives and general methods of representation;
(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the lawyer, as to a plea to be entered, whether to waive jury
trial, and whether the client will testify.

(b) A lawyer may limit the scope, objectives and general methods of the representation if the client
consents after consultation.

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is criminal or
fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a client
and may counsel and represent a client in connection with the making of a good faith effort to determine
the validity, scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly establishing that a client is likely to commit a
criminal or fraudulent act that is likely to result in substantial injury to the financial interests or property of
another, the lawyer shall promptly make reasonable efforts under the circumstances to dissuade the client
from committing the crime or fraud.

(e) When a lawyer has confidential information clearly establishing that the lawyer's client has committed
a criminal or fraudulent act in the commission of which the lawyer's services have been used, the lawyer
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shall make reasonable efforts under the circumstances to persuade the client to take corrective action.

(f) When a lawyer knows that a client expects representation not permitted by the rules of professional
conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the
lawyer's conduct.

(9) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal
representative for, or seek other protective orders with respect to, a client whenever the lawyer reasonably
believes that the client lacks legal competence and that such action should be taken to protect the client.

Rule 1.03. Communication

(@) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with
reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.

Rule 1.04. Fees

(a) A lawyer shall not enter into an arrangement for, charge, or collect an illegal fee or unconscionable fee.
A fee is unconscionable if a competent lawyer could not form a reasonable belief that the fee is reasonable.

(b) Factors that may be considered in determining the reasonableness of a fee include, but not to the
exclusion of other relevant factors, the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite
to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude
other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent on results obtained or uncertainty of collection before the legal
services have been rendered.

(c) When the lawyer has not regularly represented the client, the basis or rate of the fee shall be
communicated to the client, preferably in writing, before or within a reasonable time after commencing the
representation.

(d) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a
matter in which a contingent fee is prohibited by paragraph (e) or other law. A contingent fee agreement
shall be in writing and shall state the method by which the fee is to be determined. If there is to be a
differentiation in the percentage or percentages that shall accrue to the lawyer in the event of settlement,
trial or appeal, the percentage for each shall be stated. The agreement shall state the litigation and other
expenses to be deducted from the recovery, and whether such expenses are to be deducted before or after
the contingent fee is calculated. Upon conclusion of a contingent fee matter, the lawyer shall provide the
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client with a written statement describing the outcome of the matter and, if there is a recovery, showing the
remittance to the client and the method of its determination.

(e) A lawyer shall not enter into an arrangement for, charge, or collect a contingent fee for representing a
defendant in a criminal case.

(F) A division or agreement for division of a fee between lawyers who are not in the same firm shall not be
made unless:

(1) the division is:
(i) in proportion to the professional services performed by each lawyer;
(ii) made with a forwarding lawyer; or

(iii) made, by written agreement with the client, with a lawyer who assumes joint responsibility for the
representation;

(2) the client is advised of, and does not object to, the participation of all the lawyers involved; and
(3) the aggregate fee does not violate paragraph (a).

(9) Paragraph (f) of this Rule does not prohibit payment to a former partner or associate pursuant to a
separation or retirement agreement.

Rule 1.05. Confidentiality of Information

(a) "Confidential information" includes both "privileged information” and "unprivileged client
information.” "Privileged information™ refers to the information of a client protected by the lawyer-client
privilege of Rule 503 of the Texas Rules of Evidence or of Rule 503 of the Texas Rules of Criminal
Evidence or by the principles of attorney-client privilege governed by Rule 501 of the Federal Rules of
Evidence for United States Courts and Magistrates. "Unprivileged client information™ means all
information relating to a client or furnished by the client, other than privileged information, acquired by the
lawyer during the course of or by reason of the representation of the client.

(b) Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e) and (f), a lawyer shall
not knowingly:

(1) Reveal confidential information of a client or a former client to:
(i) a person that the client has instructed is not to receive the information; or

(ii) anyone else, other than the client, the client's representatives, or the members, associates, or
employees of the lawyer's law firm.

(2) Use confidential information of a client to the disadvantage of the client unless the client consents
after consultation.

(3) Use confidential information of a former client to the disadvantage of the former client after the
representation is concluded unless the former client consents after consultation or the confidential
information has become generally known.

(4) Use privileged information of a client for the advantage of the lawyer or of a third person, unless the
client consents after consultation.

(c) A lawyer may reveal confidential information:
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(1) When the lawyer has been expressly authorized to do so in order to carry out the representation.
(2) When the client consents after consultation.

(3) To the client, the client's representatives, or the members, associates, and employees of the lawyer's
firm, except when otherwise instructed by the client.

(4) When the lawyer has reason to believe it is necessary to do so in order to comply with a court order, a
Texas Disciplinary Rules of Professional Conduct, or other law.

(5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf of the lawyer in
a controversy between the lawyer and the client.

(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint against the lawyer or
the lawyer's associates based upon conduct involving the client or the representation of the client.

(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the client from
committing a criminal or fraudulent act.

(8) To the extent revelation reasonably appears necessary to rectify the consequences of a client's
criminal or fraudulent act in the commission of which the lawyer's services had been used.

(d) A lawyer also may reveal unprivileged client information:
(1) When impliedly authorized to do so in order to carry out the representation.
(2) When the lawyer has reason to believe it is necessary to do so in order to:
(i) carry out the representation effectively;
(ii) defend the lawyer or the lawyer's employees or associates against a claim of wrongful conduct;
(iii) respond to allegations in any proceeding concerning the lawyer's representation of the client; or
(iv) prove the services rendered to a client, or the reasonable value thereof, or both, in an action against
another person or organization responsible for the payment of the fee for services rendered to the
client.
(e) When a lawyer has confidential information clearly establishing that a client is likely to commit a
criminal or fraudulent act that is likely to result in death or substantial bodily harm to a person, the lawyer
shall reveal confidential information to the extent revelation reasonably appears necessary to prevent the

client from committing the criminal or fraudulent act.

(f) A lawyer shall reveal confidential information when required to do so by Rule 3.03(a)(2), 3.03(b), or by
Rule 4.01(b).

Rule 1.06. Conflict of Interest: General Rule

(a) A lawyer shall not represent opposing parties to the same litigation.

(b) In other situations and except to the extent permitted by paragraph (c), a lawyer shall not represent a
person if the representation of that person:

(1) involves a substantially related matter in which that person's interests are materially and directly
adverse to the interests of another client of the lawyer or the lawyer's firm; or
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(2) reasonably appears to be or become adversely limited by the lawyer's or law firm's responsibilities to
another client or to a third person or by the lawyer's or law firm's own interests.

(c) A lawyer may represent a client in the circumstances described in (b) if:
(1) the lawyer reasonably believes the representation of each client will not be materially affected; and

(2) each affected or potentially affected client consents to such representation after full disclosure of the
existence, nature, implications, and possible adverse consequences of the common representation and the
advantages involved, if any.

(d) A lawyer who has represented multiple parties in a matter shall not thereafter represent any of such
parties in a dispute among the parties arising out of the matter, unless prior consent is obtained from all
such parties to the dispute.

(e) If a lawyer has accepted representation in violation of this Rule, or if multiple representation properly
accepted becomes improper under this Rule, the lawyer shall promptly withdraw from one or more
representations to the extent necessary for any remaining representation not to be in violation of these
Rules.

(f) If a lawyer would be prohibited by this Rule from engaging in particular conduct, no other lawyer while
a member or associated with that lawyer's firm may engage in that conduct.

Rule 1.07. Conflict of Interest: Intermediary

(a) A lawyer shall not act as intermediary between clients unless:

(1) the lawyer consults with each client concerning the implications of the common representation,
including the advantages and risks involved, and the effect on the attorney-client privileges, and obtains
each client's written consent to the common representation;

(2) the lawyer reasonably believes that the matter can be resolved without the necessity of contested
litigation on terms compatible with the clients' best interests, that each client will be able to make
adequately informed decisions in the matter and that there is little risk of material prejudice to the
interests of any of the clients if the contemplated resolution is unsuccessful; and

(3) the lawyer reasonably believes that the common representation can be undertaken impartially and
without improper effect on other responsibilities the lawyer has to any of the clients.

(b) While acting as intermediary, the lawyer shall consult with each client concerning the decision to be
made and the considerations relevant in making them, so that each client can make adequately informed
decisions.

(c) A lawyer shall withdraw as intermediary if any of the clients so requests, or if any of the conditions
stated in paragraph () is no longer satisfied. Upon withdrawal, the lawyer shall not continue to represent
any of the clients in the matter that was the subject of the intermediation.

(d) Within the meaning of this Rule, a lawyer acts as intermediary if the lawyer represents two or more
parties with potentially conflicting interests.

(e) If a lawyer would be prohibited by this Rule from engaging in particular conduct, no other lawyer while
a member of or associated with that lawyer's firm may engage in that conduct.

Rule 1.08. Conflict of Interest: Prohibited Transactions
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(a) A lawyer shall not enter into a business transaction with a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the
client and are fully disclosed in a manner which can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent counsel in the
transaction; and

(3) the client consents in writing thereto.

(b) A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as a parent,
child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the
client is related to the donee.

(c) Prior to the conclusion of all aspects of the matter giving rise to the lawyer's employment, a lawyer shall
not make or negotiate an agreement with a client, prospective client, or former client giving the lawyer
literary or media rights to a portrayal or account based in substantial part on information relating to the
representation.

(d) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated
litigation or administrative proceedings, except that:

(1) a lawyer may advance or guarantee court costs, expenses of litigation or administrative proceedings,
and reasonably necessary medical and living expenses, the repayment of which may be contingent on the
outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of
the client.

(e) A lawyer shall not accept compensation for representing a client from one other than the client unless:
(1) the client consents;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-
lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.05.

(f) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of
the claims of or against the clients, or in a criminal case an aggregated agreement to guilty or nolo
contendere pleas, unless each client has consented after consultation, including disclosure of the existence
and nature of all the claims or pleas involved and of the nature and extent of the participation of each
person in the settlement.

(9) A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a client for
malpractice unless permitted by law and the client is independently represented in making the agreement,
or settle a claim for such liability with an unrepresented client or former client with out first advising that
person in writing that independent representation is appropriate in connection therewith.

(h) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the
lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer's fee or expenses; and

(2) contract in a civil case with a client for a contingent fee that is permissible under Rule 1.04.
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(i) If a lawyer would be prohibited by this Rule from engaging in particular conduct, no other lawyer while
a member of or associated with that lawyer's firm may engage in that conduct.

() As used in this Rule, "business transactions™ does not include standard commercial transactions between
the lawyer and the client for products or services that the client generally markets to others.

Rule 1.15. Declining or Terminating Representation

(a) A lawyer shall decline to represent a client or, where representation has commenced, shall withdraw,
except as stated in paragraph (c), from the representation of a client, if:

(1) the representation will result in violation of Rule 3.08, other applicable rules of professional conduct
or other law;

(2) the lawyer's physical, mental or psychological condition materially impairs the lawyer's fitness to
represent the client; or

(3) the lawyer is discharged, with or without good cause.
(b) Except as required by paragraph (a), a lawyer shall not withdraw from representing a client unless:
(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably
believes may be criminal or fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or fraud;

(4) a client insists upon pursuing an objective that the lawyer considers repugnant or imprudent or with
which the lawyer has fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services,
including an obligation to pay the lawyer's fee as agreed, and has been given reasonable warning that the
lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered
unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(c) When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause
for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to
protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of
other counsel, surrendering papers and property to which the client is entitled and refunding any advance
payments of fee that has not been earned. The lawyer may retain papers relating to the client to the extent
permitted by other law only if such retention will not prejudice the client in the subject matter of the
representation.

Rule 2.01. Advisor

In advising or otherwise representing a client, a lawyer shall exercise independent professional judgment
and render candid advice.

Rule 2.02. Evaluation for Use by Third Persons

17



A lawyer shall not undertake an evaluation of a matter affecting a client for the use of someone other than
the client unless:

(a) the lawyer reasonably believes that making the evaluation is compatible with other aspects of the
lawyer's relationship with the client; and

(b) the client consents after consultation.

Rule 3.01. Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless the lawyer
reasonably believes that there is a basis for doing so that is not frivolous.

Rule 3.03. Candor Toward the Tribunal

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act;

(3) in an ex parte proceeding, fail to disclose to the tribunal an unprivileged fact which the lawyer
reasonably believes should be known by that entity for it to make an informed decision;

(4) fail to disclose to the tribunal authority in the controlling jurisdiction known to the lawyer to be
directly adverse to the position of the client and not disclosed by opposing counsel; or

(5) offer or use evidence that the lawyer knows to be false.
(b) If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall make a good
faith effort to persuade the client to authorize the lawyer to correct or withdraw the false evidence. If such
efforts are unsuccessful, the lawyer shall take reasonable remedial measures, including disclosure of the
true facts.

(c) The duties stated in paragraphs (a) and (b) continue until remedial legal measures are no longer
reasonably possible.

Rule 3.04. Fairness in Adjudicatory Proceedings

A lawyer shall not:
(a) unlawfully obstruct another party's access to evidence; in anticipation of a dispute unlawfully alter,
destroy or conceal a document or other material that a competent lawyer would believe has potential or
actual evidentiary value; or counsel or assist another person to do any such act.
(b) falsify evidence, counsel or assist a witness to testify falsely, or pay, offer to pay, or acquiesce in the
offer or payment of compensation to a witness or other entity contingent upon the content of the testimony
of the witness or the outcome of the case. But a lawyer may advance, guarantee, or acquiesce in the
payment of:

(1) expenses reasonably incurred by a witness in attending or testifying;

(2) reasonable compensation to a witness for his loss of time in attending or testifying;
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(3) a reasonable fee for the professional services of an expert witness.

(c) except as stated in paragraph (d), in representing a client before a tribunal:
(1) habitually violate an established rule of procedure or of evidence;
(2) state or allude to any matter that the lawyer does not reasonably believe is relevant to such proceeding
or that will not be supported by admissible evidence, or assert personal knowledge of facts in issue
except when testifying as a witness;
(3) state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a
civil litigant or the guilt or innocence of an accused, except that a lawyer may argue on his analysis of the
evidence and other permissible considerations for any position or conclusion with respect to the matters
stated herein;

(4) ask any question intended to degrade a witness or other person except where the lawyer reasonably
believes that the question will lead to relevant and admissible evidence; or

(5) engage in conduct intended to disrupt the proceedings.
(d) knowingly disobey, or advise the client to disobey, an obligation under the standing rules of or a ruling
by a tribunal except for an open refusal based either on an assertion that no valid obligation exists or on the

client's willingness to accept any sanctions arising from such disobedience.

(e) request a person other than a client to refrain from voluntarily giving relevant information to another
party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining
from giving such information.

Rule 3.05. Maintaining Impartiality of Tribunal

A lawyer shall not:

(a) seek to influence a tribunal concerning a pending matter by means prohibited by law or applicable rules
of practice or procedure;

(b) except as otherwise permitted by law and not prohibited by applicable rules of practice or procedure,
communicate or cause another to communicate ex parte with a tribunal for the purpose of influencing that
entity or person concerning a pending matter other than:

(1) in the course of official proceedings in the cause;

(2) in writing if he promptly delivers a copy of the writing to opposing counsel or the adverse party if he
is not represented by a lawyer;

(3) orally upon adequate notice to opposing counsel or to the adverse party if he is not represented by a
lawyer.

(c) For purposes of this rule:
(1) "Matter" has the meanings ascribed by it in Rule 1.10(f) of these Rules;

(2) A matter is "pending" before a particular tribunal either when that entity has been selected to
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determine the matter or when it is reasonably foreseeable that that entity will be so selected.

Rule 3.06. Maintaining Integrity of Jury System

(a) A lawyer shall not:

(1) conduct or cause another, by financial support or otherwise, to conduct a vexatious or harassing
investigation of a venireman or juror; or

(2) seek to influence a venireman or juror concerning the merits of a pending matter by means prohibited
by law or applicable rules of practice or procedure.

(b) Prior to discharge of the jury from further consideration of a matter, a lawyer connected therewith shall
not communicate with or cause another to communicate with anyone he knows to be a member of the
venire from which the jury will be selected or any juror or alternate juror, except in the course of official
proceedings.

(c) During the trial of a case, a lawyer not connected therewith shall not communicate with or cause another
to communicate with a juror or alternate juror concerning the matter.

(d) After discharge of the jury from further consideration of a matter with which the lawyer was connected,
the lawyer shall not ask questions of or make comments to a member of that jury that are calculated merely
to harass or embarrass the juror or to influence his actions in future jury service.

(e) All restrictions imposed by this Rule upon a lawyer also apply to communications with or investigations
of members of a family of a venireman or a juror.

(f) A lawyer shall reveal promptly to the court improper conduct by a venireman or a juror, or by another
toward a venireman or a juror or a member of his family, of which the lawyer has knowledge.

(9) As used in this Rule, the terms "matter" and "pending" have the meanings specified in Rule 3.05(c).

Rule 3.07. Trial Publicity

(a) In the course of representing a client, a lawyer shall not make an extrajudicial statement that a
reasonable person would expect to be disseminated by means of public communication if the lawyer knows
or reasonably should know that it will have a substantial likelihood of materially prejudicing an
adjudicatory proceeding. A lawyer shall not counsel or assist another person to make such a statement.

(b) A lawyer ordinarily will violate paragraph (a), and the likelihood of a violation increases if the
adjudication is ongoing or imminent, by making an extrajudicial statement of the type referred to in that
paragraph when the statement refers to:

(1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation
or witness; or the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to
the offense; the existence or contents of any confession, admission, or statement given by a defendant or
suspect; or that person's refusal or failure to make a statement;

(3) the performance, refusal to perform, or results of any examination or test; the refusal or failure of a
person to allow or submit to an examination or test; or the identity or nature of physical evidence
expected to be presented:;

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that
could result in incarceration; or
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(5) information the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a
trial and would if disclosed create a substantial risk of prejudicing an impartial trial.

(c) A lawyer ordinarily will not violate paragraph (a) by making an extrajudicial statement of the type
referred to in that paragraph when the lawyer merely states:

(1) the general nature of the claim or defense;
(2) the information contained in a public record;

(3) that an investigation of the matter is in progress, including the general scope of the investigation, the
offense, claim or defense involved,;

(4) except when prohibited by law, the identity of the persons involved in the matter;
(5) the scheduling or result of any step in litigation;
(6) a request for assistance in obtaining evidence, and information necessary thereto;

(7) a warning of danger concerning the behavior of a person involved, when there is a reason to believe
that there exists the likelihood of substantial harm to an individual or to the public interest; and

(8) if a criminal case:
(i) the identity, residence, occupation and family status of the accused,;

(i) if the accused has not been apprehended, information necessary to aid in apprehension of that
person;

(iii) the fact, time and place of arrest; and
(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.

Rule 3.09. Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not supported
by probable cause;

(b) refrain from conducting or assisting in a custodial interrogation of an accused unless the prosecutor has
made reasonable efforts to be assured that the accused has been advised of any right to, and the procedure
for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not initiate or encourage efforts to obtain from an unrepresented accused a waiver of important pre-trial,
trial or post-trial rights;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends
to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to
the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except
when the prosecutor is relieved of this responsibility by a protective order of the tribunal; and

(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a criminal case

from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule
3.07.
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Rule 4.01. Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid making the lawyer
a party to a criminal act or knowingly assisting a fraudulent act perpetrated by a client.

Rule 4.02. Communication with One Represented by Counsel

(a) In representing a client, a lawyer shall not communicate or cause or encourage another to communicate
about the subject of the representation with a person, organization or entity of government the lawyer
knows to be represented by another lawyer regarding that subject, unless the lawyer has the consent of the
other lawyer or is authorized by law to do so.

(b) In representing a client a lawyer shall not communicate or cause another to communicate about the
subject of representation with a person or organization a lawyer knows to be employed or retained for the
purpose of conferring with or advising another lawyer about the subject of the representation, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.

(c) For the purpose of this rule, "organization or entity of government" includes: (1) those persons presently
having a managerial responsibility with an organization or entity of government that relates to the subject
of the representation, or (2) those persons presently employed by such organization or entity and whose act
or omission in connection with the subject of representation may make the organization or entity of
government vicariously liable for such act or omission.

(d) When a person, organization, or entity of government that is represented by a lawyer in a matter seeks
advice regarding that matter from another lawyer, the second lawyer is not prohibited by paragraph (a)
from giving such advice without notifying or seeking consent of the first lawyer.

Rule 4.03. Dealing With Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or
imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding.

Rule 4.04. Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to
embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal
rights of such a person.
(b) A lawyer shall not present, participate in presenting, or threaten to present:
(1) criminal or disciplinary charges solely to gain an advantage in a civil matter; or
(2) civil, criminal or disciplinary charges against a complainant, a witness, or a potential witness in a bar
disciplinary proceeding solely to prevent participation by the complainant, witness or potential witness
therein.

Rule 5.04. Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share or promise to share legal fees with a non-lawyer, except that:

22



(1) an agreement by a lawyer with the lawyer's firm, partner, or associate, or a lawful court order, may
provide for the payment of money, over a reasonable period of time, to the lawyer's estate to or for the
benefit of the lawyer's heirs or personal representatives, beneficiaries, or former spouse, after the lawyer's
death or as otherwise provided by law or court order.

(2) a lawyer who undertakes to complete unfinished legal business of a deceased lawyer may pay to the
estate of the deceased lawyer that proportion of the total compensation which fairly represents the
services rendered by the deceased lawyer; and

(3) a lawyer or law firm may include non-lawyer employees in a retirement plan, even though the plan is
based in whole or in part on a profit-sharing arrangement.

(b) A lawyer shall not form a partnership with a non-lawyer if any of the activities of the partnership
consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal
services for another to direct or regulate the lawyer's professional judgment in rendering such legal
services.

(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to
practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer
may hold the stock or interest of the lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof; or
(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

Rule 8.02. Judicial and Legal Officials

(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to
its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory official or public legal
officer, or of a candidate for election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Texas
Code of Judicial Conduct.

(c) A lawyer who is a candidate for an elective public office shall comply with the applicable provisions of
the Texas Election Code.

Rule 8.03. Reporting Professional Misconduct

(a) Except as permitted in paragraphs (c) or (d), a lawyer having knowledge that another lawyer has
committed a violation of applicable rules of professional conduct that raises a substantial question as to that
lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate
disciplinary authority.

(b) Except as permitted in paragraphs (c) or (d), a lawyer having knowledge that a judge has committed a
violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for
office shall inform the appropriate authority.

(c) A lawyer having knowledge or suspecting that another lawyer or judge whose conduct the lawyer is

required to report pursuant to paragraphs (a) or (b) of this Rule is impaired by chemical dependency on
alcohol or drugs or by mental illness may report that person to an approved peer assistance program rather
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than to an appropriate disciplinary authority. If a lawyer elects that option, the lawyer's report to the
approved peer assistance program shall disclose any disciplinary violations that the reporting lawyer would
otherwise have to disclose to the authorities referred to in paragraphs (a) and (b).

(d) This rule does not require disclosure of knowledge or information otherwise protected as confidential
information:

(1) by Rule 1.05 or

(2) by any statutory or regulatory provisions applicable to the counseling activities of the approved peer
assistance program.

Rule 8.04. Misconduct

(a) A lawyer shall not:

(1) violate these rules, knowingly assist or induce another to do so, or do so through the acts of another,
whether or not such violation occurred in the course of a client-lawyer relationship;

(2) commit a serious crime or commit any other criminal act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness as a lawyer in other respects;

(3) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(4) engage in conduct constituting obstruction of justice;
(5) state or imply an ability to influence improperly a government agency or official;

(6) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial
conduct or other law;

(7) violate any disciplinary or disability order or judgment;

(8) fail to timely furnish to the Chief Disciplinary Counsel's office or a district grievance committee a
response or other information as required by the Texas Rules of Disciplinary Procedure, unless he or she
in good faith timely asserts a privilege or other legal ground for failure to do so;

(9) engage in conduct that constitutes barratry as defined by the law of this state;

(10) fail to comply with section 13.01 of the Texas Rules of Disciplinary Procedure relating to
notification of an attorney's cessation of practice;

(11) engage in the practice of law when the lawyer is on inactive status or when the lawyer's right to
practice has been suspended or terminated including but not limited to situations where a lawyer's right to
practice has been administratively suspended for failure to timely pay required fees or assessments or for
failure to comply with Article XII of the State Bar Rules relating to Mandatory Continuing Legal
Education; or

(12) violate any other laws of this state relating to the professional conduct of lawyers and to the practice
of law.

(b) As used in subsection (a)(2) of this Rule, "serious crime™ means barratry; any felony involving moral
turpitude; any misdemeanor involving theft, embezzlement, or fraudulent or reckless misappropriation of
money or other property; or any attempt, conspiracy, or solicitation of another to commit any of the
foregoing crimes.
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RULES OF EVIDENCE

Rule 503. Lawyer-Client Privilege

(a) Definitions. As used in this rule:

(1) A "client" is a person, public officer, or corporation, association, or other organization or entity, either
public or private, who is rendered professional legal services by a lawyer, or who consults a lawyer with a
view to obtaining professional legal services from that lawyer.

(2) A "representative of the client" is:

(A) a person having authority to obtain professional legal services, or to act on advice thereby rendered, on
behalf of the client, or

(B) any other person who, for the purpose of effectuating legal representation for the client, makes or
receives a confidential communication while acting in the scope of employment for the client.

(3) A "lawyer" is a person authorized, or reasonably believed by the client to be authorized, to engage in
the practice of law in any state or nation.

(4) A "representative of the lawyer" is:

(A) one employed by the lawyer to assist the lawyer in the rendition of professional legal services; or

(B) an accountant who is reasonably necessary for the lawyer's rendition of professional legal services.

(5) A communication is "confidential” if not intended to be disclosed to third persons other than those to
whom disclosure is made in furtherance of the rendition of professional legal services to the client or those
reasonably necessary for the transmission of the communication.

(b) Rules of Privilege.

(1) General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of facilitating the rendition of

professional legal services to the client:

(A) between the client or a representative of the client and the client's lawyer or a representative of the
lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the client's lawyer or a representative of the lawyer, to a
lawyer or a representative of a lawyer representing another party in a pending action and concerning a
matter of common interest therein;

(D) between representatives of the client or between the client and a representative of the client; or

(E) among lawyers and their representatives representing the same client.

(2) Special rule of privilege in criminal cases. In criminal cases, a client has a privilege to prevent the

lawyer or lawyer's representative from disclosing any other fact which came to the knowledge of the lawyer
or the lawyer's representative by reason of the attorney-client relationship.
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(c) Who May Claim the Privilege. The privilege may be claimed by the client, the client's guardian or
conservator, the personal representative of a deceased client, or the successor, trustee, or similar
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§51.02. DEFINITIONS. In this title:
(10) "Party" means the state, a child who is the subject of proceedings under this
subtitle, or the child's parent, spouse, guardian, or guardian ad litem.

§ 51.11 Guardian Ad Litem

(@) If a child appears before the juvenile court without a parent or guardian, the court shall appoint a
guardian ad litem to protect the interests of the child. The juvenile court need not appoint a guardian ad
litem if a parent or guardian appears with the child.

(b) In any case in which it appears to the juvenile court that the child's parent or guardian is incapable or
unwilling to make decisions in the best interest of the child with respect to proceedings under this title, the
court may appoint a guardian ad litem to protect the interests of the child in the proceedings.

(c) An attorney for a child may also be his guardian ad litem. A law-enforcement officer, probation officer,
or other employee of the juvenile court may not be appointed guardian ad litem.

8 53.01. Preliminary Investigation and Determinations; Notice to Parents

(a) On referral of a person believed to be a child or on referral of the person's case to the office or official
designated by the juvenile board, the intake officer, probation officer, or other person authorized by the
board shall conduct a preliminary investigation to determine whether:

(1) the person referred to juvenile court is a child within the meaning of this title; and

(2) there is probable cause to believe the person:

(A) engaged in delinquent conduct or conduct indicating a need for supervision; or
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detention facility.

(e) If a juvenile board adopts an alternative referral plan under Subsection (d), the board shall register the
plan with the Texas Juvenile Probation Commission.

() A juvenile board may not adopt an alternate referral plan that does not require the forwarding of a child's
case to the prosecuting attorney as provided by Subsection (d) if probable cause exists to believe that the
child engaged in delinquent conduct that violates Section 19.03, Penal Code (capital murder), or Section
19.02, Penal Code (murder).

§ 53.012. Review by Prosecutor

(a) The prosecuting attorney shall promptly review the circumstances and allegations of a referral made
under Section 53.01 for legal sufficiency and the desirability of prosecution and may file a petition without
regard to whether probable cause was found under Section 53.01.

(b) If the prosecuting attorney does not file a petition requesting the adjudication of the child referred to the
prosecuting attorney, the prosecuting attorney shall:

(1) terminate all proceedings, if the reason is for lack of probable cause; or
(2) return the referral to the juvenile probation department for further proceedings.

(c) The juvenile probation department shall promptly refer a child who has been returned to the department
under Subsection (b)(2) and who fails or refuses to participate in a program of the department to the
prosecuting attorney for review of the child's case and determination of whether to file a petition.

§ 53.03. Deferred Prosecution

(a) Subject to Subsections (e) and (g), if the preliminary investigation required by Section 53.01 of this
code results in a determination that further proceedings in the case are authorized, the probation officer or
other designated officer of the court, subject to the direction of the juvenile court, may advise the parties for
a reasonable period of time not to exceed six months concerning deferred prosecution and rehabilitation of
a child if:

(1) deferred prosecution would be in the interest of the public and the child;

(2) the child and his parent, guardian, or custodian consent with knowledge that consent is not obligatory;
and

(3) the child and his parent, guardian, or custodian are informed that they may terminate the deferred
prosecution at any point and petition the court for a court hearing in the case.

(b) Except as otherwise permitted by this title, the child may not be detained during or as a result of the
deferred prosecution process.

(c) An incriminating statement made by a participant to the person giving advice and in the discussions or
conferences incident thereto may not be used against the declarant in any court hearing.

(d) The juvenile board may adopt a fee schedule for deferred prosecution services and rules for the waiver
of a fee for financial hardship in accordance with guidelines that the Texas Juvenile Probation Commission
shall provide. The maximum fee is $15 a month. If the board adopts a schedule and rules for waiver, the
probation officer or other designated officer of the court shall collect the fee authorized by the schedule
from the parent, guardian, or custodian of a child for whom a deferred prosecution is authorized under this
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section or waive the fee in accordance with the rules adopted by the board. The officer shall deposit the
fees received under this section in the county treasury to the credit of a special fund that may be used only
for juvenile probation or community-based juvenile corrections services or facilities in which a juvenile
may be required to live while under court supervision. If the board does not adopt a schedule and rules for
waiver, a fee for deferred prosecution services may not be imposed.

(e) A prosecuting attorney may defer prosecution for any child. A probation officer or other designated
officer of the court:

(1) may not defer prosecution for a child for a case that is required to be forwarded to the prosecuting
attorney under Section 53.01(d); and

(2) may defer prosecution for a child who has previously been adjudicated for conduct that constitutes a
felony only if the prosecuting attorney consents in writing.

(f) The probation officer or other officer designated by the court supervising a program of deferred
prosecution for a child under this section shall report to the juvenile court any violation by the child of the
program.

(9) Prosecution may not be deferred for a child alleged to have engaged in conduct that:

(1) is an offense under Section 49.04, 49.05, 49.06, 49.07, or 49.08, Penal Code; or

(2) is a third or subsequent offense under Section 106.04 or 106.041, Alcoholic Beverage Code.

(h) If the child is alleged to have engaged in delinquent conduct or conduct indicating a need for
supervision that violates Section 28.08, Penal Code, deferred prosecution under this section may include:

(1) voluntary attendance in a class with instruction in self-responsibility and empathy for a victim of an
offense conducted by a local juvenile probation department, if the class is available; and

(2) voluntary restoration of the property damaged by the child by removing or painting over any markings
made by the child, if the owner of the property consents to the restoration.

(i) The court may defer prosecution for a child at any time:
(1) for an adjudication that is to be decided by a jury trial, before the jury is sworn;
(2) for an adjudication before the court, before the first witness is sworn; or

(3) for an uncontested adjudication, before the child pleads to the petition or agrees to a stipulation of
evidence.

(j) The court may add the period of deferred prosecution under Subsection (i) to a previous order of

deferred prosecution, except that the court may not place the child on deferred prosecution for a combined
period longer than one year.

8261.101 Persons Required to Report; Time to Report

(a) A person having cause to believe that a child's physical or mental health or welfare has been adversely
affected by abuse or neglect by any person shall immediately make a report as provided by this subchapter.

(b) If a professional has cause to believe that a child has been abused or neglected or may be abused or
neglected, or that a child is a victim of an offense under Section 21.11, Penal Code, and the professional

29



has cause to believe that the child has been abused as defined by Section 261.001, the professional shall
make a report not later than the 48th hour after the hour the professional first suspects that the child has
been or may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code. A
professional may not delegate to or rely on another person to make the report. In this subsection,
"professional™ means an individual who is licensed or certified by the state or who is an employee of a
facility licensed, certified, or operated by the state and who, in the normal course of official duties or duties
for which a license or certification is required, has direct contact with children. The term includes teachers,
nurses, doctors, day-care employees, employees of a clinic or health care facility that provides reproductive
services, juvenile probation officers, and juvenile detention or correctional officers.

(c) The requirement to report under this section applies without exception to an individual whose personal
communications may otherwise be privileged, including an attorney, a member of the clergy, a medical
practitioner, a social worker, a mental health professional, and an employee of a clinic or health care
facility that provides reproductive services.

(d) Unless waived in writing by the person making the report, the identity of an individual making a report
under this chapter is confidential and may be disclosed only:

(1) as provided by Section 261.201; or

(2) to a law enforcement officer for the purposes of conducting a criminal investigation of the report.

TEXAS CODE OF CRIMINAL PROCEDURE

Article 2.01

Each district attorney shall represent the State in all criminal cases in the district courts of his district and in
appeals therefrom, except in cases where he has been, before his election, employed adversely. When any
criminal proceeding is had before an examining court in his district or before a judge upon habeas corpus,
and he is notified of the same, and is at the time within his district, he shall represent the State therein,
unless prevented by other official duties. It shall be the primary duty of all prosecuting attorneys, including
any special prosecutors, not to convict, but to see that justice is done. They shall not suppress facts or
secrete witnesses capable of establishing the innocence of the accused.
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