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ETHICS: DIVERSION AND DEFERRED PROSECUTION

A.

Definition of Diversion
1.

B.

Purpose of Diversion
1.

C.

D.

E.

F.

The handling of Juvenile Referrals without the use of an Adjudication.

“To remove, where appropriate, the taint of criminality from children committing certain unlawful acts…”
Texas Family Code § 51.01 (2)(B)

Forms of Diversion
1.

First Offender Program, Texas Family Code § 52.031

2.

Supervisory Caution, Texas Family Code § 59.004

3.

Pre-Trial Diversion

4.

Deferred Prosecution, Texas Family Code § 53.03 and § 59.005

Forms Of Diversion Not Referred To Juvenile Court
1.

First Offender Program

2.

Supervisory Caution

Forms Of Diversion That May Be Referred To Juvenile Court
1.

Pre-Trial Diversion

2.

Deferred Prosecution

Pre-Trial Diversion
1.

Definition
a. An agreement by the State to dismiss the case in the future if the Juvenile complies with whatever
conditions the State recommends.

2.

Names
a. Not recognized in the Texas Family Code. As a result, not every County uses the same name for Pre-Trial
Diversions. In Cameron County the Juvenile Prosecutor announces to the Juvenile Court that there is an
agreement to continue the Juvenile on Conditions of Release. The term I use in speaking to my clients is
Future Dismissal.

3.

Authority
a. Use of Pre-Trial Diversion depends entirely on State‘s willingness as only they have the power to dismiss a
case.

4.

Negotiations
a. Whether Pre-Trial Diversion offered, what conditions required under a Pre-Trial Diversion, and how long
Pre-Trial Diversion will be for the Juvenile are all negotiated between the Prosecutor and the Defense
Attorney.
b. Conditions and length of time varies from case to case.
c. Juvenile can accept or reject offer.
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5.

G.

H.

Prosecutor: Pre-Trial Diversion Considerations
1.

Do I have a case I can prove?
a. If the answer is no, then the only option for an honest Prosecutor is to dismiss immediately.
b. If the answer is yes, then Prosecutor naturally has more options, including pre-trial diversion.

2.

How is Juvenile doing?
a. This is perhaps the most important question to ask when considering a Pre-Trial Diversion.

3.

Does Juvenile have any prior referrals?
a. If so, then Deferred Prosecution or an Adjudication may be more appropriate, depending on the
circumstances.

4.

How serious is the case?
a. Some cases just plainly shouldn’t result in an Adjudication. For example, a Criminal Trespass charge when
a Juvenile breaks into a Park Swimming Pool to go swimming while the Pool is closed.

5.

How old is the case?
a. If the Juvenile has been waiting to come to Juvenile Court for six months or more and has been doing
well, an offer of Pre-Trial Diversion may be more appropriate than Deferred Prosecution.
b. If your case, through no fault of the Juvenile, has taken more than a year to come to Court, even though
the Prosecution is still within Statute of Limitations, in the interests of fairness and justice a dismissal
should be strongly considered if the Juvenile has been doing well in that time.
c. If the case is old, but there is still restitution, Pre-Trial Diversion can be offered with the condition that
restitution be paid in full.
d. If Juvenile is 17 years old and has not come to Juvenile Court on an old case, not only is he a good
candidate for Pre-Trial Diversion; he is a good candidate for dismissal.
e. If the case is old because the Juvenile has failed to appear in Juvenile Court, then a-d should not apply.
f. If the case is old, but Juvenile is not doing well, then a-d should not apply.

6.

Is victim a family member and dropping charges?
a. A solution to Adjudicating a Juvenile with a clean record with a Felony Unauthorized Use of a Motor
Vehicle is to consider offering a Pre-Trial Diversion if parent reports that the Juvenile is now doing much
better in his behavior and is no longer taking the car without permission.
b. If family member wishes to drop charges because the Juvenile has changed for the better, or because the
charge was a one time incident, Pre-Trial Diversion should be considered.

Defense Attorney: Pre-Trial Diversion Considerations
1.

I.

Procedure
a. State requests a reset for a certain amount of time and announces they will dismiss the case at that time
if the Juvenile complies with conditions stated on the record. Juvenile agrees with offer on the record.
b. If Juvenile complies with all conditions, State files a dismissal at the end of the agreed period of time.
c. If Juvenile does not comply with all the conditions, State and Defense Attorney begin negotiations of case
from scratch.

Is State offering a Pre-Trial Diversion?
a. If so, then convince client to accept offer.
b. If not, can you convince State to make offer? Be realistic; don’t waste time arguing for a Pre-Trial
Diversion unless Juvenile really deserves a break.

Administrative Deferred Prosecution
1.

Procedures
a. Intake received by Juvenile Probation Department from Police Department.
b. Juvenile Probation Department forwards all felony cases to the Juvenile Prosecutor. Texas Family Code §
53.01(d)
c. Juvenile Probation Department forwards all misdemeanor cases involving “violence to a person” to the
Juvenile Prosecutor. Texas Family Code § 53.01 (d)
d. Juvenile Probation Department forwards all misdemeanor cases involving the “use or possession of a
firearm, illegal knife, or club as those terms are defined by Section 46.01, Penal Code, or prohibited
weapon, as described by Section 46.05, Penal Code” to the Juvenile Prosecutor.
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Texas Family Code § 53.01 (d)
e. Exception to b, c, and d: Alternative Referral Plan Texas Family Code § 53.01 (d)
f. Juvenile Probation Department forwards all cases involving Juveniles with prior felony Adjudications to the
Juvenile Prosecutor. Texas Family Code § 53.03 (e)(2)
g. All other Intake, Juvenile Probation Department has two options:
(1) refer to Juvenile Prosecutor for review or
(2) handle case administratively or non-judicially.
h. In deciding to handle a case administratively or non-judicially, the Juvenile Probation Department may:
(1) place Juvenile on Supervisory Caution or
(2) place Juvenile on Deferred Prosecution.
i. When case on Juvenile Prosecutor’s desk, the Juvenile Prosecutor may:
(1) file a petition under section 53.012 (a) of the Texas Family Code or
(2) dismiss the case under section 53.012 (b)(1) of the Texas Family Code or
(3) return case to Juvenile Probation Department for administrative handling under section 53.012 (b)(2)
of The Texas Family Code.
j. If Juvenile offered Administrative Deferred Prosecution and rejects offer, case then referred to Juvenile
Prosecutor for either filing of petition or dismissal.
k. If Juvenile placed on Administrative Deferred Prosecution and violates any of the conditions, case then
referred to Juvenile Prosecutor for either filing of petition or dismissal.
J.

K.

L.

Advantages of Administrative Deferred Prosecution
1.

Accountability usually occurs almost immediately after date of offense.

2.

Small Counties benefit from anything that can be handled administratively, especially small Counties without
a Judge.

Disadvantages of Administrative Deferred

Prosecution

1.

Potential Dangers
a. Juveniles making decision on whether to accept Administrative Deferred Prosecution or not without the
assistance of Counsel.
b. Cases Juvenile Prosecutors know they will not be able to prove referred back to Juvenile Probation
Department for Administrative Deferred Prosecution.
c. Juvenile Probation Officer’s may coerce Juveniles to accept Administrative Deferred Prosecution.

2.

Juveniles less likely to understand the “concept of punishment for criminal acts…” Texas Family Code § 51.01
(2)(A)
a. Under Administrative Deferred Prosecution, Juveniles are not appointed to an Attorney.
b. Under Administrative Deferred Prosecution, Juvenile do not appear before a Judge.
c. When in the Juvenile Court System, a Juvenile can appreciate being placed on a Pre-Trial Diversion or
Deferred Prosecution. A Juvenile’s biggest fear when appearing before a Judge is to possibly be locked up
or placed outside of the home. Coming face to face with this fear will in the long run serve better to
rehabilitate Juveniles.

3.

Parents not inconvenienced enough under just an Administrative Deferred Prosecution.
a. Missing work to meet with a Juvenile’s Attorney and appear in Juvenile Court is more of an inconvenience
than avoiding the whole Juvenile Court process.
b. If parents do not want to repeat the process of coming to Juvenile Court, then they will keep a closer eye
on their kids. Naturally, the more supervision a Juvenile receives, the less likely that Juvenile will pick up a
new referral.

Juvenile Court Deferred Prosecution
1.

Procedures
a. State and Defense can agree to Deferred Prosecution and announce this to the Juvenile Court.
b. State can disagree with Deferred Prosecution and Defense can nonetheless ask the Juvenile Court to place
the Juvenile on Deferred Prosecution. The Juvenile Judge can then grant or deny the Defense’s request
for Deferred Prosecution. Texas Family Code §53.03 (i)
c. Exception to a-b: Deferred Prosecution not allowed for Alcohol offenses listed under section 53.03 (g)(1)
or section 53.03(g)(2) of the Texas Family Code.
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d. Ways around exception: If Juvenile Prosecutor agreeable to Deferred Prosecution for an offense that is
listed under section 53.03 (g)(1) or section 53.03(g)(2) of the Texas Family Code, then the Juvenile
Prosecutor can simply change the offense under the petition to a similar but different offense not listed
under the section. These are usually called Bust-Downs or Bust-Ups.
e. Juvenile has right to terminate Deferred Prosecution at any point before the Deferred Prosecution
expires. If this happens, State may proceed with petition and seek Adjudication or dismiss the petition.
f. If Juvenile violates a Court Approved Deferred Prosecution, State can request the Juvenile Court to
terminate the Juvenile’s Deferred Prosecution and proceed with the petition.
g. Defense can oppose request and challenge whether:
(1) a violation occurred or
(2) Defense may also challenge whether the alleged violation of Deferred Prosecution occurred during
the Deferred Prosecution period or
(3) Defense may also challenge whether the State timely filed the request to terminate the
Juvenile’s Deferred Prosecution and proceed with the petition.
h. If violation is minor, Defense may also request an extension of Deferred Prosecution. Texas Family Code
§ 53.03 (j)
2.

Conditions of Deferred Prosecution
a. Listed under sections 53.03 and 59.005 of the Texas Family Code.
b. Do not forget section 59.005 (a)(7) which allows for additional conditions if appropriate.

3.

Confessions during Deferred Prosecution process
a. May not be used against the Juvenile “in any court hearing.” Texas Family Code § 53.03 (c)

M. Prosecutor: Deferred Prosecution Considerations
1.

Ask yourself same questions listed under Pre-Trial Diversion and factor into account that more supervision will
be provided under a Deferred Prosecution.

N. Defense Attorney: Deferred Prosecution Considerations
1.

Deferred Prosecution is next best option for Juvenile besides a straight dismissal or a Pre-Trial Diversion.

2.

If Deferred Prosecution offered and you do not believe State can prove case, make sure to emphasize to
Juvenile that they can choose to go to trial instead of taking offer.

3.

If case is strong and State is not willing to offer Deferred Prosecution, but you feel Juvenile is a good
candidate for Deferred Prosecution, go ahead and ask the Juvenile Court for Deferred Prosecution.

4.

Besides the case and the Juvenile’s prior referral history, get to know your client. Is your client in any
extracurricular activities? Does your client work? Is your client in the A-B Honor Roll? The answers to these
questions can sometimes make the difference in convincing either the Juvenile Prosecutor to offer Deferred
Prosecution or the Juvenile Court to place the Juvenile on Deferred Prosecution over the State’s objection.
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