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I. CONFESSIONS

1. FAILURE PROMPTLY TO NOTIFY PAR-
ENTS OF ARREST INVALIDATES MUR-
DER CONFESSION

Pham v. State, 36 SW.3d 199 (Tex.App—Houston
[1st Dist.] 12/28/00) [Texas Juvenile Law 301 (5th
Ed. 2000].

Facts: A jury found appellant, John Tuy Pham,
guilty of murder and assessed punishment at con-
finement for life.

In appellant's first point of error, he asserts
the trial court erred in overruling his motion to sup-
press his oral confession because his parents were
not notified about his arrest as required by Texas
Family Code section 52.02(b).

Held: Reversed and remanded.

Opinion Text: EVIDENCE AT MOTION TO
SUPPRESS HEARING

On August 22, 1998, Dung Van Ha, com-
plainant, was killed in a drive by shooting. Appel-
lant, a 16-year-old high school junior, became a sus-
pect in complainant's murder. One of the lead inves-
tigators in the case was Houston Police Officer T.
Miller of the homicide division. On September 9,
1998, at the direction of Officer Miller, Houston
Police Officers Hale and Parish went to Clear Brook
High School to take appellant into custody in con-
nection with the murder of complainant. Hale and
Parish met with Sergeant J. Gillane, a Galveston
County Sheriff's Department Officer assigned to
Clear Brook High School, and he told them he
would locate appellant and bring him to the officers
so they could talk with him. Appellant had skipped
hislast class of the day and was not in his classroom.
School let out at 2:30 p.m. Gillane saw appellant
riding as a passenger in a car about to leave the
school parking lot at about 2:35 p.m., and Gillane
asked appellant to step out of the car so Gillane
could speak with him. Gillane and appellant knew
each other, and appellant @operated fully. Gillane
walked with appellant to where Officers Hale and
Parish were waiting.

Officers Hale and Parish took appellant into
custody and drove him to 49 San Jacinto St. where,
at about 3:35 p.m., Magistrate Howard Dixon gave
him his legal warnings pursuant to section 51.095 of
the Texas Family Code. Magistrate Dixon had been
designated as a magistrate for purposes of the Fam-
ily Code to give required warnings to juveniles. Hale
and Parish then took appellant to the downtown po-

lice station at 1200 Travis St. Hale testified this was
one of the designated juvenile processing offices in
the city. Hale turned appellant over to Officer Miller,
the lead investigator who had sent Hale and Parrish
to the high school to arrest appellant. Neither Officer
Hale nor Officer Parrish attempted to contact appel-
lant's parents at any time.

Officer Miller listened to a tape recording of
Judge Dixon giving appellant his legal warnings.
Miller met with appellant. Miller did not attempt to
contact appellant's parents. Around 4:38 p.m., appel-
lant gave an oral statement in which he admitted that
he fired a .45 caliber weapon at the car complainant
was driving. Appellant was then turned over again to
Officers Hale and Parrish. Again, neither Hale nor
Parrish attempted to contact appellant's parents.
They transported appellant to the juvenile processing
office located at 8300 Mykawa Rd. so that he could
be processed, fingerprinted, and photographed. Offi-
cer Parham at the juvenile processing office con-
tacted appellant's sister at home around 8:15 p.m.,
and the Harris County Juvenile Probation Depart-
ment contacted appellant's father at approximately
9:50 p.m.

Appellant's mother testified that neither she
nor appellant's father was contacted by anyone from
the high school, or from the Houston Police depart-
ment, regarding her son's arrest until almost 10 p.m.
that night when she received a call from a juvenile
officer. It was not until the following morning that
she found out why appellant had been arrested.
There was no testimony from any representative of
the high school as to any attempt by the principal's
office to contact appellant's parents.

DISCUSSION

Provisions of the Texas Family Code control
issues concerning juvenile confessions, although
they are raised in a criminal forum. Griffin v. State,
765 SW.2d 422, 427 (Tex.Crim.App.1989); Smith
v. State, 881 SW.2d 727, 731 (Tex.App—Houston
[1st Dist .] 1994, pet. ref'd). Therefore, when a juve-
nile is in custody, the requirements of the Texas
Family Code must be strictly complied with. See Le
v. State, 993 SW.2d 650, 655 (Tex.Crim.App.
1999); Comer v. State, 776 SW.2d 191, 194 (Tex.
Crim.App.1989).

Section 52.02(b) of the Texas Family Code
states that "[a] person taking a child into custody
shall promptly give notice of his action and a state-
ment of the reason for taking the child into custody,
to: (1) the child's parent, guardian, or custodian; and
(2) the office or official designated by the juvenile



court.” Tex.Fam.Code § 52.02(b) (Vernon Supp.
2000) (emphasis added). Section 52.02(b) does not
define the term " promptly."

When, as here, a defendant seeks to suppress
evidence, the burden of proof is initially on the de-
fendant. See Russell v. State, 717 SW.2d 7, 9 (Tex.
Crim.App.1986); Ashcraft v. State, 934 SW.2d 727,
735 (Tex.App—Corpus Christi 1996, pet. ref'd). A
defendant must produce evidence that defeats a pre-
sumption of proper police conduct, which then shifts
the burden to the State. See Russell. 717 SW.2d at
9; Ashcraft, 934 SW.2d at 735. Therefore, once a
juvenile defendant puts on evidence that section
52.02(b) of the Family Code was not complied with,
the burden shifts to the State to show that the juve-
nile's statement was taken in compliance with sec-
tion 52.02(b). In the Matter of C.R., 995 SW.2d
778, 783 (Tex.App—Austin 1999, pet. denied).
Illegally obtained evidence is inadmissible against
an accused. Tex.Crim.P.Code Ann. art. 38.23(a)
(Vernon Supp. 2000). [FN2]

FN2. The Texas Family Code expressly makes
Chapter 38 of the Texas Code Crimina Procedure
applicable to juvenile proceedings. See Tex.Fam.
Code § 51.17(c) (Vernon Supp.2000); see dso Le
v. State, 993 SW.2d 650, 656 (Tex.Crim.App.
1999).

We generally review atrial court's ruling on a
motion to suppress for abuse of discretion. Villarrea
v. State, 935 SW.2d 134, 138 (Tex.Crim.App.
1996); Curry v. State, 965 SW.2d 32, 33 (Tex.
App.—Houston [1st Dist.] 1998, no pet.). In review-
ing the trial court's ruling, we apply a bifurcated
standard of review. Carmouche v. State, 10 S.W.3d
323, 327 (Tex.Crim.App.2000); Hernandez v. State,
957 SW.2d 851, 852 (Tex.Crim.App. 1998) (apply-
ing standard of review from Guzman v. State, 955
SW.2d 85, 89 (Tex.Crim.App.1997) to claim of
involuntariness of oral and written statements). We
give aimost total deference to the trial court's deter-
mination of historical facts, while we conduct a de
novo review of thetrial court's application of the law
to those facts. Carmouche, 10 SW.3d at 327. The
trial court is the exclusive finder of fact in a motion
to suppress hearing, and, as such, it may choose to
believe or disbelieve any or all of any witness's tes-
timony. Romero v. State, 800 S.W.2d 539, 543 (Tex.
Crim.App.1990).

The trial court specifically found that appel-
lant's parents were not notified about his arrest until
after he had given the confession and had been
transported to the Mykawa Road juvenile processing
office. In written findings of fact and conclusions of
law, thetrial court stated, in part:

Findings of Fact

26. After Defendant was processed into the
juvenile holding facility, Officer Parham contacted
Defendant's sister regarding Defendant's where-
abouts at approximately 8:15 p.m. At approximately
9:50 p.m. the same evening the juvenile probation
department communicated with Defendant's father.
Less than 6 hours elapsed from the time of Defen-
dant'sinitial detention until amember of Defendant's
family was notified of Defendant's arrest.

Conclusions of Law

6. Defendant's family was promptly notified
within the requirements of Texas Family Code Sec-
tion 52.02(b).

The issue presented, therefore, is whether
notice from the officer at the juvenile holding facil-
ity to appellant's sister, approximately six hours after
hisarrest, was "prompt" notice to appellant's parents,
by the "person taking a child into custody" within
the meaning of section 52.02(b). [FN3]

FN3. The State argues in its brief that the evidence
supports the conclusion that appellant's parents
were notified, at the earliest, when appellant was
taken into custody at 2:45 p.m., based on Sargeant
Gillane's testimony that he notified the high school
principal of appellant's arrest about 2:45 p.m., and
his explanation of school procedures. However,

there is no evidence that the school actually noti-
fied, or even attempted to notify appellant's par-
ents, and appellant's mother testified that no one
from the school notified her. The trial judge found
that there was no notice to appellant's family until
8:15 p.m., a finding that precludes our considera-
tion of the Stat€'s argument that notice occurred
earlier; the evidence supports the trial court's fact
finding.

What is striking about this case is that the
arresting officers, and their supervisor, Officer
Miller, did not consider it their responsibility to no-
tify appellant's parents about his arrest. Officer
Miller testified asfollows:

Q: [Prosecutor]: As far as during the time
period you had the defendant in your custody
there, did you at any time talk with any family
member of the defendant as far as where the
defendant was and what was going on with
the case at that point?

A. [Officer Miller]: No, | didn't.

Q. Subsequent to that did other officers
do that?

A. Yes, they did.

Q. And who was that?

A. Officer Parham in the juvenile divi-
sion contacted the defendant's sister at 8:15.



And the Harris County juvenile probation
contacted the defendant's father at approxi-
mately 9:50.

Q: [Defense Counsel]: And | think you
testified that you did, not, and | may be
wrong; but, you did not contact John Pham's
parent, guardian or custodian once John Pham
was taken into custody?

A: [Officer Miller]: | did not. It was done
by Officer Parham in the juvenile division.

Q. Okay. Well, when was John Pham
taken into custody?

A. When he was picked up out at the
school.

Q. And when did Officer Parham contact
or when was Officer Parham alerted as to the
arrest of John Pham and the necessity by Of-
ficer Parham to comply with Sec. 52.02 of the
Family Code relative to release or delivery to
the court?

A. Officer Parham contacted the defen-
dant'ssister at 8:15 p.m.

Q. And did you talk to Officer Parham
yourself?

A. Nope, | did not.

Q. Who did, if you know?

A. Who talked to Officer Parham?

Q. Correct.

A. From our division? | don't understand.
| am sure that many people talk to Officer
Parham, but pertaining to what?

Q. Well, pertaining to this case who con-
tacted Officer Parham for purpose of alerting
him that ajuvenile wasin custody and that he
needed to contact the child's parent, guardian
or custodian, if you know?

A. 1 don't know.

Q. [A]s | understand your testimony the
only time or the first time that a person with
the juvenile authorities is contacted is when
Officer Parham ... was contacted relative to
John Pham at 8:00 o'clock or 8:15 or some-
thing along those lines.

A. Basically that would be correct. The
defendant was arrested. He made a statement,
a voluntary statement. He was transferred to
the juvenile division who notified the defen-
dant's family and also notified Harris County
Juvenile Probation who then, | assume, al-
though | don't know who did it, notified the
juvenile courts and it happened within that
chronological order generally speaking.

It is obvious from Officer Miller's testimony
that he was under the impression the arresting offi-
cers had no duty to notify the child's parents upon
the child's arrest. Officer Miller, one of the lead in-
vestigators in this murder case, apparently believed
that the homicide division could hold the juvenile
appellant as long as necessary to interrogate him
without any notice to appellant's parents-that it was
the responsibility of juvenile officersto notify appel-
lant's parents after homicide was finished with the
interrogation and after homicide had transported
appellant to the Mykawa Road juvenile processing
office across town. During the aimost six hours that
appellant was in the custody of the homicide divi-
sion officers, no attempt whatsoever was made to
contact his parents.

Section 52.02(b) of the Family Code was
clearly violated. The duty to notify a child's parents
belonged to the "person taking a child into custody,”
i.e., Officers Hale and Parish, and their supervisor,
Office Miller in this case. It was their responsibility
to see to it that notice of appellant's arrest, with a
statement of the reason for taking him into custody,
was promptly given to appellant's parents and the
official designated by the juvenile court. These offi-
cers were apparently oblivious to the fact they had
such aduty, and they did not perform as required.

The Court of Criminal Appeals explained the
rationale be
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we must not ignore the Legislature's manda-
tory provisions regarding the arrest of juve-
niles. We informed the citizenry, a decade ago
in a unanimous opinion, of the Legislature's
clear intent to reduce an officer's impact on a
juvenile in custody. Today we remind police
officers of the Family Code's strict require-
ments.

Le, 993 S.W.2d at 655.

In Comer, before reversing the case for failing
to transport a juvenile "forthwith" to the custody of
the juvenile custody facility, the Court of Criminal
Appeals conducted a taint attenuation analysis, util-
izing the four factors from Bell v. State, 724 S.W.2d
780 (Tex.Crim.App.1986). Comer, 776 SW.2d at
196-97. Those factors are: (1) the giving of Miranda
warnings, (2) the temporal proximity of the arest
and the confession; (3) the presence of intervening
circumstances; and (4) the purpose and flagrancy of
the official misconduct. Bell, 724 S\W.2d at 788. In
the present case, Miranda warnings were given, asin
Comer (Comer, 776 S.W.2d at 196); the confession
came approximately two hours after the violation, as
in Comer (id. at 193); an intervening circumstance is
that appellant was taken before a neutral magistrate
for warnings, as in Comer (id. at 193, 196); and the
officers did not wilfully violate the law in order to
obtain appellant's confession, as in Comer (id. at
197). The court in Comer concluded that the taint of
the juvenile's unlawful detention had not dissipated
by the time he gave his confession, noting that:

We cannot say with any degree of confi-
dence that, had appellant been transported
'forthwith' to the custody of the juvenile de-
tention facility, where he may have had a-
cess to, if not counsel, at least his parents ...
he would still have chosen to confess his
crime.

Comer, 776 SW.2d at 197.

Family Code section 52.025(c) specifically
provides: "A child may not be left unattended in a
juvenile processing office and is entitled to be a-
companied by the child's parent, guardian, or other
custodian or by the child's attorney." Tex.Fam.Code
8 52.025(c) (Vernon Supp.2000). If the arresting
officers had promptly notified appellant's parents of
his arrest approximately two hours before his con-
fession, there would have been time for them to get
to the juvenile processing office at 1200 Travis be-
fore the confession. [FN4] As in Comer, we cannot
say with any degree of confidence that if appellant
had access to his parents or his attorney, he would
still have chosen to confess to the crime. Accord-

ingly, appellant's statement should have been sup-
pressed under article 38.23 of the Texas Code of
Criminal Procedure. See also In the Matter of C.R,,
995 SW.2d at 782 (holding juvenile's confession
inadmissible because of violation of Family Code
Section 52.02(b)).

FN4. The trial court specifically found that "[t]he
entire building a 1200 Travis, including the inter-
view room where Miller and Defendant talked, is
designated as a juvenile processing office.”

HARM ANALYSIS

Because we find the trial court erred in over-
ruling appellant's motion to suppress, we must now
consider whether appellant was harmed by the a-
mission of his oral confession. We apply Texas Rule
of Appellate Procedure 44.2(b) to determine whether
the trial court's error constitutes reversible error. See
Tex. R.APP.P. 44.2(b). Non-constitutional error
must be disregarded unless it affects substantial
rights of the defendant. Id. A substantial right is & -
fected when the error had a substantial and injurious
effect or influence in determining the jury's verdict.
King v. State, 953 S.W.2d 266, 271 (Tex.Crim.App.
1997). A conviction should not be overturned for



CONCLUSION

Because we have sustained appellant's first
point of error, it is not necessary to reach the merits
of appellant's remaining points of error, and we de-
cline to do so. We reverse the judgment and remand
the cause to thetrial court for further proceedings.

2. CAPITAL MURDER CONFESSION SWP-
PRESSED BECAUSE POLICE FAILED TO
NOTIFY PARENTS OF JUVENILE’'S AR-
REST

State v. Simpson, 51 SW.3d 633 (Tex.App. —
Tyler 12/29/00, pet. filed 3/6/01) [Texas Juvenile
Law 301 (5th Edition 2000)].

Facts: Inasingleissue, the State of Texas ("State"),
appeals the trial court's order suppressing the written
confession of Appellee, Lionel Simpson ("Simp-
son™), a 15 year old juvenile charged with the capital
murder of Geraldine Davidson. The trial court held
that the written statement was illegally obtained be-
cause of the failure of law enforcement officers to
promptly notify Simpson's parent of his detention in
violation of Texas Family Code section 52.02(b).

Simpson and his brother, Danielle, were a-
rested at 11:00 am. on Friday, January 28, 2000, in
connection with an investigation of the murder of an
elderly retired school teacher, Geraldine Davidson.
Prior to being interviewed, law enforcement investi-
gators took Simpson before Justice of the Peace
James Todd. At 12:25 p.m. Judge Todd gave Simp-
son a comprehensive Magistrates Juvenile Warning
pursuant to Family Code Section 51.095. [FN1]
Judge Todd testified that Simpson understood his
rights and voluntarily relinquished them including a
waiver of hisright to an attorney.

FN1. Judge Todd read and explained the following
rights and warnings to Simpson:
1. You may remain silent and not make any
statement at all;
2. Any statement that you make may be used
in evidence against you; 3. You have the right
to an attorney:;
4. You have the right to have an attorney pre-
sent to advise you before or during question-
ing;
5.ng you are unable to employ an attorney,
you have the right to have an attorney -
pointed for you;
6. You have the right to have the attorney
counsel you before or during any interviews
with peace officers or attorneys representing
the state; and

7. You have the right to terminate the inte-
view at any time.

8. Do you understand these rights?

9. Do you have any questions?

Simpson was then interviewed by Texas
Ranger Rudy Flores. Flores testified Simpson was
relaxed and cooperative as he answered questions.
He was provided lunch, food, soda pop and restroom
breaks during the interview. The interview, however,
lasted for seven and one-half hours. During the in-
terview Simpson gave a written statement in his own
handwriting implicating himself in the murder. Be-
fore signing the statement, Simpson was then taken
back before Judge Todd.

Judge Todd gave Simpson a second Magis-
trate's Juvenile Warning [FN2] at approximately
8:15 p.m. This was again outside the presence of the
law enforcement officers. Judge Todd then reviewed
Simpson's written statement and advised him he was
under no obligation to make or sign the statement.
Simpson nevertheless proceeded to sign the state-
ment initialing each page. Simpson remained in the
juvenile detention center through the weekend.

FN2. The second warning was as follows:
1. You may remain silent and not make any
statement;
2. Any statement that you make may be used
in evidence against you;
3. You have theright to an attorney;
4. You have the right to have an attorney pre-
sent to advise you before or during question-
Ing;
5. If you are unable to employ an attorney,
you have the right to have an attorney -
pointed for you;
6. You have the right to have the attorney
counsel you before or during any interviews
with peace officers or attorneys representing
the state; and
7. You have the right to terminate the inter-
view at any time.

From the time of his arrest on Friday January
28, 2000, until Sunday evening, January 30, 2000,
neither Simpson's mother nor any other parent,
guardian, or custodian was notified of Simpson's
arrest and detention. His mother, Brenda Simpson,
found out Sunday night that Simpson was in the Ju-
venile Detention Center. A police officer came to
her house to serve her with a juvenile petition and
told her to be in court for Simpson at 9:00 am. on
Monday, January 29, 2000.

Simpson filed a motion to suppress his writ-
ten statement alleging among other grounds that the
law enforcement officials had violated sections
52.02(a) and (b) of the Texas Family Code. After a



hearing on the motion to suppress, the trial court
held that while the State had complied with section
52.02(a) requiring the juvenile be taken to a juvenile
processing office without delay, it had failed to
comply with the parental notification requirements
of section 52.02(b). The trial court ordered Sinp-
son's written statement suppressed and inadmissible
inhistrial.

Held: Affirmed.

Opinion Text: The State brings this interlocutory
appeal pursuant to Article 44.01(a)(5) of the Texas
Code of Criminal Procedure. The sole issue on &-
peal is whether the failure to comply with sction
52.02(b) of the Texas Family Code requires suppres-
sion of Simpson's written statement.

The standard of review in this caseis de novo.
While the standard of review on a motion to sup-
press is normally abuse of discretion, Cantu State,
817 SW.2d 74, 77 (Tex.Crim.App.1991), where, as
here, we have a question of law based on undisputed
facts, a de novo standard is applied. Guzman v..
State, 955 S.W.2d 85, 89 (Tex.Crim.App.1997).

Section 52.02(b) provides that "A person tak-
ing achild into custody shall promptly give notice of
the reason for taking the child into custody, to ... the
child's parent, guardian, or custodian ...." (emphasis
added). Tex.Fam.Code Ann. § 52.02(b) (Vernon
1999). The State admits that the law enforcement
officialsin this case failed to promptly notify Sinp-
son's parent that he was in custody thus violating
section 52.02(b). The State argues, however, that a
violation of section 52.02(b) should not necessarily
result in suppression of awritten statement.

The State argues that mer v. State, 776
SW.2d 191 (Tex .Crim.App.1989) requires a two
part test: first, whether there was a violation of the
Family Code, and second, whether the taint of ille-
gality had dissipated by the time the confession was
taken. In Comer, the court also stated that "an oth-
erwise valid confession following a detention that is
illegal as a matter of state law will not be excludable
under article 38.23, ... where it is determined that the
taint of the illegality has dissipated by the time the
confession was taken." Comer, 776 SW.2d at 196,
citing Bell v. State, 724 S.\W2d 780, 787 (Tex.Crim.
App.1986), cert. denied, 479 U.S. 1046 (1987).

The attenuation of taint analysis has been held
to reguire a four part inquiry: "(1) the giving of
Miranda warnings, (2) the temporal proximity of the
arrest and the confession, (3) the presence of inter-
vening circumstances, and (4) the purpose and fla-
grancy of the official misconduct.” Bell, 724 SW.2d
at 788; accord Dowthitt v. State, 931 SW.2d 244
(Tex.Crim.App.1996). The purpose of this four-part

analysis is to determine whether the causal chain
between an illegal arrest and the statement at issue
has been broken so that the statements are shown to
be the product of free will. Bell, 724 S\W.2d at 788.
The State argues that these four prongs were satis-
fied and the confession should not have been sup-
pressed. We disagree.

Although Simpson was given extensive
Miranda warnings satisfying the first inquiry, for the
reasons stated below, application of the latter three
inquiries does not lead us to conclude that the taint
was eliminated in this case. Moreover, unsatisfactory
responses to the last three inquiries are not cured by
compliance with the first. Maixner v. State, 753
S.W.2d 151, 156 (Tex.Crim.App.1988). Further, it
must be noted that Bell, which first applied the four-
part inquiry in Texas, and Dowhitt were both war-
rantless arrest cases. In those cases the illegality was
the warrantless arrest. Thus, the time lapse and in-
tervening circumstances (inquires 2 and 3) between
theillegal arrest and the confession could well have
the effect of eliminating the taint of the illegal arrest.
However, we find it difficult to see how a lapse of
time or intervening circumstances could eliminate
the taint of the illegality in a parental notification
case. Here the admitted violation of failing to notify
Simpson's parents pursuant to section 52.02(b) was
the illegality. If anything, the time lapse and inter-
vening circumstances which occurred over the seven
to eight hour time period between the arrest and the
confession only aggravate the taint of the illegality.
The duty of parental natification is an ongoing duty
which does not dissipate with the passage of time or
intervening circumstances. Law enforcement offi-
cials did not comply with section 52.02(b) for over
fifty-eight hours after Simpson's arrest. No explana-
tion for this extremely lengthy delay was offered by
the State.

Under the fourth inquiry of whether the viola-
tion was purposeful or flagrant, we cannot say
whether the delay and failure to notify Simpson's
parent was purposeful, but it would seem that the
violation was flagrant in that there is no evidence
that law enforcement officials even attempted to
contact his parents for over two days following his
arrest.

If section 52.02(b), as adopted by the legisla-
ture, is to have any meaning it must be followed.
The legislature has chosen to give juveniles certain
additional protections including prompt notification
of their parents when they are arrested. Simpson did
not receive the benefit of this protection. No one can
say what would have happened had the State
promptly notified his mother, but having failed to do
so the statute was obviously violated, and in apply-



ing Comer we cannot say the taint of the violation
was eliminated inthe written statement.

Two other courts of appeal have reached this
same conclusion in applying Comer to section
52.02(b). SeeInre. C.R., 995 S.\W.2d 778 (Tex.App.
—Austin 1999, pet. denied); and Gonzales v. State,
9 S.\W.3d 267 (Tex.App—Houston [1st Dist .] 1999,
pet. granted); but see Roquemore v. State, 11
SW.3d 395 (Tex.App—Houston [1st Dist.] 2000,
pet. granted). Moreover, the Texas Court of Criminal
Appeals has recently reaffirmed its commitment to
the Legislature's mandatory protective provisions
regarding the arrest of juveniles:

Today we reaffirm our decision in
Comer. The Legislature has set forth very
specific actions which a law enforcement of-
ficer must take when arresting a juvenile. We
are aware of the disturbing increase in juve-
nile cime in our state, and we are sympa-
thetic to law enforcement's efforts to deal
with violent juvenile offenders. Nevertheless,
we must not ignore the Legislature's manda-
tory provisions regarding the arrest of juve-
niles. Weinformed the citizenry, a decade ago
in a unanimous opinion, of the Legislature's
clear intent to reduce an officer's impact on a
juvenile in custody. Today we remind police
officers of the Family Code's strict require-
ments.

Le v. State, 993 S.\W.2d 650, 655 (Tex.Crim.App
1999). This case must unfortunately be yet another
reminder that neither we nor the police can ignore
the Legislature's mandatory provisions for parental
notification in the arrest of juveniles.

We hold the trial court did not err in suppress-
ing Simpson's written confession because of the fail-
ure of law enforcement officials to promptly notify
his parent of his detention in violation of
52.02(b)Family Code section . The State's sole issue
is overruled, and the trial court's Order Suppressing
the Confession is affirmed.

3. MURDER CONFESSION SUPPRESSED
BECAUSE POLICE FAILED TO NOTIFY
PARENTSOF JUVENILE’'S ARREST

Hampton v. State, 36 SW.3d 921 (Tex.App—El
Paso 1/25/01) [Texas Juvenile Law 301 (5th Edition
2000)].

Facts: In two issues involving voluntariness of a
juvenile's custodial statement and mid-trial disclo-

sure of exculpatory evidence, Leon Hampton, Jr.
appeals his conviction for murder.

On the evening of March 18, 1999, a man was
shot and killed at an apartment complex in Ector
County, Texas. Within three minutes of the shoot-
ing, Lashara Nicole Preston, who lived in an apart-
ment near where the shooting took place, found go-
pellant Leon Hampton, Jr. on her back porch, asking
to be let inside. Jarvis Darnell Preston, her brother,
offered to take Hampton home. Preston testified at
trial that after the two men left the apartment com-
plex, Hampton told Preston that he thought he had
shot somebody in self-defense. On the night of
March 22, 1999, Odessa Police found and arrested
Hampton. At that time, Hampton's mother advised
Detective Dean McCann that Hampton was a juve-
nile. Hampton was taken into custody for abscond-
ing from juvenile probation, not as a murder suspect.
While at the police station, Detective McCann asked
Hampton several times if he cared to give a stae-
ment. After Hampton settled down and stopped be-
ing "vocal and profane," he agreed. Once police
were able to verify that Hampton was sixteen years
old, officers transported him to the youth detention
center. Because it was late, Detective McCann de-
cided to postpone taking Hampton's statement until
morning so that everyone could be well rested. The
next morning, Detective McCann arrived at the
youth center, asked Hampton if he wanted to give a
statement, Hampton answered in the affirmative, and
together they returned to the police station. Once
there, after waiting forty-five-minutes, Hampton
received his Miranda warnings. Immediately there-
after, Detective McCann videotaped Hampton's
statement. Hampton was then arrested for murder
and taken back to the youth center.

It was not until Hampton was giving his
statement that Hampton's mother first learned of her
son's change in status from absconder to murder
suspect, and that he had agreed to make a statement.

The trial court held a pretrial hearing and de-
nied Hampton's motion to suppress the statement. In
that statement, which was admitted into evidence at
trial over Hampton's objection, Hampton admitted to
having shot the deceased, but maintained he had
acted in self-defense.

Held: Reversed and remanded.

Opinion Text: In the first issue on appeal, Hampton
asserts that the trial court erred in failing to suppress
his videotaped statement and allowing it to be intro-
duced into evidence at trial. He urges that the man-
ner in which his statement was taken violated the
Texas Family Code. [FN1] We agree.



FN1. Tex. Fam.Code Ann. § 52.02 (Vernon Supp.
2001).

Issues regarding a confession of a juvenile,
though raised in a criminal forum, are controlled by
the applicable provisions of the Family Code. [FN2]
When ajuvenileisin custody, the detaining authori-
ties must comply with the Family Code's require-
ments. A juvenile's confession, if illegally taken,
cannot be admitted against him in a subseguent
criminal trial, consistent with Article 38.23 of the
Texas Code of Criminal Procedure.

FN2. See Smith v. State, 881 SW.2d 727, 731
(Tex.App—Houston [1st Dist.] 1994, pet. ref'd).

Texas Family Code 88 52.02(a) and (b) provide:

(a) ... a person taking a child into custody,
without unnecessary delay and without first taking
the child to any place other than ajuvenile process-
ing office designated under Section 52.025, shall do
one of the following:

(3) bring the child to a detention facility
designated by the juvenile court [.]

(b) A person taking a child into custody shall
promptly give notice of his action and a statement of
the reason for taking the child into custody, to:

(1) the child's parent, guardian, or custo-
dian; and

(2) the office or official designated by the
juvenile court.

Here, Detective McMann complied with Sec-
tion (&) when he initially took Hampton to the police
station, as the specific room to which he brought
Hampton (Room 203D) is a designated facility for
the temporary detention of juveniles. There was,
however, no compliance with the second section
recited above. Although police initially informed
Hampton's mother that he was being taken into cus-
tody on a juvenile absconder warrant, they did not
tell her of the murder charge until Hampton was in
the process of making his statement, and then only
when she called authorities to find out about her
son's status. Detective McCann did not promptly
give notice to Hampton's mother of Detective
McCann's action with regard to the murder charge,
nor did he tell her why he was taking Hampton to
the police station the following morning. Moreover,
the record contains no evidence of any attempt to
notify the office or official designated by the juve-
nile court. Because Detective McCann did not act in
accordance with Texas Family Code Section
52.02(b), Hampton's confession was illegally ob-
tained, and therefore, the trial court abused its dis-

cretion in not suppressing the statement and in a-
mitting it into evidence.

Having determined that the trial court erred in
failing to suppress Hampton's statement, we must
now consider whether Hampton was harmed by the
improperly admitted evidence under Tex.R.App. P.
44.2 governing reversible error in criminal cases.
Even under the more lenient standard, which e-
quires us to disregard non-constitutional error unless
it affects substantial rights of the defendant, we con-
clude Hampton was harmed. A substantial right is
affected when the error had a substantial and injuri-
ous effect or influence in determining the jury's ver-
dict. In the present case, Hampton chose not to tes-
tify. Particularly in light of the undisclosed Brady
evidence discussed below, we are concerned that
Hampton's statement had a potentially dramatic €-
fect on the jury's decision-making process. After
examining the record as a whole, we cannot say with
fair assurance that the error did not influence the
jury, or had but a slight effect. We therefore con-
clude that the denial of Hampton's motion to sup-
press and the admission of his statement at trial &-
fected Hampton's substantial rights and therefore
constitutes reversible error. Hampton's first issue is
sustained.

The judgment is reversed and the case is re-
manded to thetrial court.

4. JUVENILE'S WAIVER OF RIGHTS NOT
KNOWLEDGEABLE; OVER 4 HOUR DE-
LAY IN NOTIFYING PARENTS TOO
LONG

Hill v. State, _ SW.3d ___, No. 12-00-00172-
CR, 2001 WL 493275, 2001 Tex.App. Lexis 3050
(Tex.App—Tyler 5/9/01, pet. filed 8/20/01)[Texas
Juvenile Law 290; 301 (5th Edition 2000)].

Facts: Appellant Edward Hill was certified to stand
trial as an adult for the offense of capital murder
committed when he was a juvenile. After the trial
court overruled his motion to suppress his video-
taped confession, Appellant pleaded guilty to capital
murder and was sentenced to life in prison. In one
issue, Appellant complains of error when the trial
court overruled his motion to suppress his video-
taped confession.

Held: Reversed and remanded.

Opinion Text: THE ISSUES

In one multifarious issue, Appellant argues
that the trial court erred in overruling his motion to
suppress his videotaped confession for the following



reasons. (1) that following his arrest he was not
transported "without unnecessary delay,” to a(2)
"designated juvenile processing center" in violation
of section 52.02(a) of the Texas Family Code, (3)
that his parents were not promptly notified of his
arrest in violation of section 52.02(b), and (4) that
his confession was obtained after he had aready
indicated he did not wish to waive hisrightsto coun-
sel and against self incrimination in violation of sec-
tions 51.09, 51.095 and 51.10, as well as the Fifth
and Sixth Amendments to the Constitution of the
United States. For purposes of this opinion, we shall
treat each of Appellant's four arguments as separate
issues.

The State correspondingly responds that the
issues of (1) transporting without unnecessary delay,
to a(2) designated juvenile processing center were
waived and not preserved for appeal, (3) Appellant's
mother was promptly notified, and (4) Appellant
voluntarily, knowingly and intelligently waived his
constitutional rights to counsel and against self-
incrimination.

BACKGROUND

Arrest and Interrogation

On August 18, 1999 at approximately 9:10
am., Detective John Ragland, an investigator with
the major crimes unit of the Tyler Police Depart-
ment, was rotified of a robbery and shooting at a
Tyler convenience store. When he arrived at the
crime scene around 9:25 a.m., Appellant, a sixteen-
year-old juvenile, was already in the custody of one
of several police officers who had given chase to
Appellant and other suspects. Appellant, wearing
blood- splattered clothing, was apprehended in the
yard of aresidence near the convenience store after a
foot pursuit. Appellant was placed in a patrol car at
the scene until he could be transported to the police
station. He remained in the patrol car for about forty-
six minutes before being transported to the Tyler
police station.

Appellant arrived at the Tyler police station at
approximately 10:16 am. Appellant was processed
through technical services where he was finger-
printed and photographed. At approximately 12:35
p.m., a magistrate arrived to give Appellant his
statutory Miranda warnings. The exchange between
the magistrate and Appellant was recorded on video-
tape and is set forth verbatim as follows:

Magistrate: Edward, what's your birthday?
APPELLANT: August 27, '82.
MAGISTRATE: Edward, | am going to a-
minister to you at this time your statutory
warnings as a juvenile. We are here present at
the Tyler Police Department. Y ou are charged

by law enforcement with the offense of capi-
tal murder, which is a capital felony. You
have the right to remain silent, not make any
statement at all, and any statement that you
make, may be used in evidence against you.
Y ou have theright to have an attorney present
to advise you either prior to or during any
questioning and during any questioning. If
you are unable to employ an attorney, you
have aright to have an attorney appointed as
counsel with you with you (sic) prior to or
during any interviews with peace officers or
attorneys representing the State. Y ou have the
right to terminate the interview at any time.
Present in the room at this time is [sic] just
you and I; isthat right, Edward?
APPELLANT: Yes, Sir.

MAGISTRATE: Law enforcement officers
have left when | began reading you the warn-
ings. Have you listened carefully to and do
you understand each of the above rights as
they were read and explained to you by me?
APPELLANT: Yes, dir.

MAGISTRATE: Do you have any questions
regarding any of these rights?

APPELLANT: No, sir.

MAGISTRATE: And do you at thistime wish
to voluntarily waive these rights?
APPELLANT: No, sir.

MAGISTRATE: Excuse me?

APPELLANT: No, sir.

[At this point, the magistrate appears to write
on and initial the warnings form]
MAGISTRATE: It is now 12:38 p.m. I'll ask
you to sign the warnings where it says "signa-
ture of ajuvenile.”

[Appellant signs the warning form as re-
quested]

Mr. Hill, do you understand what it means to
waive any of these rights?

APPELLANT: No, sir.

MAGISTRATE: 'Waive' means, do you wish
to at this time give up your right to remain si-
lent and not make any statement at all? In
other words, are you desiring to make a
statement at thistime.

[Appellant nods his head in the affirmetive.]
MAGISTRATE: You don't understand what
waive means, do you?

[Appellant shakes head in the negative.]
MAGISTRATE: Waive means that you give
up a right, one of the rights that | just e-
plained to you.

APPELLANT: No. [The videotape seems to
show Appellant shaking his head in the nega-
tive about waiving hisrights.]



MAGISTRATE: Now, I'm going to ask
you—do you understand what waive means
now?

APPELLANT: Yes, sir.

MAGISTRATE: I'm going to ask you, do you
wish to waive your right to remain silent?
APPELLANT: No, sir.

MAGISTRATE: So do you want to remain si-
lent at thistime?

APPELLANT: Yes, sir.

MAGISTRATE: Do you wish to waive or
give up your right to have an attorney present
to advise you either prior to or during any
questioning?

APPELLANT: No, sir.

MAGISTRATE: Do you understand you have
the right to terminate this interview at any
time?

APPELLANT: Yes, sir.

MAGISTRATE: Do you understand if you're
unable to employ an attorney, you have the
right to have an attorney appointed to counsel
with you prior to or during any interviews
with peace officers or attorneys representing
the State.

APPELLANT: Yes, sir.

MAGISTRATE: Very well. That concludes
the statutory warnings. My understanding
from our conversation is, Edward, you are or
you are not wanting to give a statement at this
time?

APPELLANT: What do you mean by "state-
ment"?

MAGISTRATE: If you want to give up your
right to remain silent, your right to have an at-
torney present with you and go ahead and
give a statement and in the interview, police
officers, who are not in the room at this time,
will come in here and interview you.
APPELLANT: Yes, Sir.

MAGISTRATE: Do you want them to do
that, or do you want to not do that?
APPELLANT: | want to do that.
MAGISTRATE: Okay. Now, in order for you
to do that, you will have to give up your right
to remain silent and not make any statement
atall.

APPELLANT: Yes, sir.

MAGISTRATE: Do you want to give up that
right?

APPELLANT: Yes, sir.

MAGISTRATE: Okay. Then you will have to
give up your right to have an attorney present
to advise you either prior to or during any
guestioning. Do you want to give up that
right—
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APPELLANT: Yes, sir.
MAGISTRATE:—and make a statement at
this time?

APPELLANT: Yes, sir.

MAGISTRATE: | am making an amendment
to the statutory warning of juvenile by magis-
trate. |1 previously under the, answer, yes or
no, put "no". | am scratching that putting my
initials next to it, and | am putting in place,
"yes'. Okay. So where | put, yes, there, you
understand that you listened to and now you
understand the above rights, that they were
read and explained to you, and that you have
asked questions, and you and | have discussed
these rights and you understand them, and
you voluntarily wish to give up those rights
and proceed with an interview; isthat correct?
[While the magistrate was saying this, he was
amending the warnings form.]

APPELLANT: Yes, dir.

MAGISTRATE: Okay. That does conclude
the statutory warnings by magistrate, and at
this time | am going to ask the police officers
to come back into the room and take your
statement. Do you understand that, Edward?
APPELLANT: Yes, sir.

At this point, the officers returned and Appellant
gave an incriminating statement on videotape which
concluded at 1:04 p.m. In his statement, Appellant
confessed to shooting Buford Hinton during the rob-
bery of the convenience store. After the videotaped
statement was concluded, the magistrate adminis-
tered the magistrate's juvenile verification and com-
pleted the magistrate's certification form at 1:11 p.m.
Appellant's mother was first contacted at 1:45 p.m.
by Sergeant Barrentine of the Tyler Police Depart-
ment.

The Suppression Hearing

After the juvenile court waived jurisdiction,
Appellant was indicted in the district court to stand
trial as an adult for capital murder. The trial court
held a hearing on Appellant's motion to suppress his
videotaped confession which was carried along over
several days. At the hearing, Detective Ragland tes-
tified that when he arrived at the crime scene there
were four suspects and six separate "crime scenes'’
which had to be processed: 1) the store, 2) the loca-
tion where the gun was recovered, 3) the North
Spring Street location where some of the suspects
were apprehended, 4) the location where Appellant
was apprehended, 5) the hospital where the victim,
Buford Hinton, had been transported and died, and
6) the police station where the suspects were eventu-
ally transported. Blood-splattered clothing had to be



recovered from the persons of three of the suspects,
and atomic absorption tests to detect gunshot residue
were performed on their hands. In excess of ninety
items of physical and forensic evidence were col-
lected and secured at the various crime scenes.

Detective Ragland testified it was necessary
to keep the suspects separate, and Appellant was
placed in a patrol car at the scene to prevent further
flight attempts and for his own safety and comfort
until he could be transported to the police station. In
the middle of August it was extremely hot outside,
and the patrol car was air-conditioned. Appellant
waited in the patrol car for about forty-six minutes
before being transported to the police station. After
he arrived at the Tyler Police Department, Appellant
spent some time in the Technical Services Unit
where he was fingerprinted and photographed. Ac-
cording to Detective Ragland, it would not be wn-
usual for a suspect to spend hours in the Technical
Services Unit when heis one of several suspects.

The magistrate also testified at the suppres-
sion hearing. When asked why he did not "stop the
interview" when Appellant indicated that he did not
wish to waive his Miranda rights, the magistrate
replied that he was not "interviewing" Appellant and
continued to make inquiries of Appellant because, as
a magistrate administering warnings, he was charged
not only with explaining the rights to Appellant, but
also with verifying that Appellant understood his
rights. He maintained he was not concerned with
whether Appellant gave a statement or not—only
with whether Appellant understood his rights.

After the administration of the magistrate's
warnings to Appellant, Detective Ragland and De-
tective Frank Brewer took a videotaped statement
from Appellant in which he confessed to shooting
Buford Hinton during the robbery of the conven-
ience store where Hinton was working. Detective
Ragland testified that while he was making the
statement, Appellant did not appear to be "high" or
intoxicated nor did Appellant claim to be otherwise
impaired. He said that Appellant was "cognitive"
and gave appropriate responses to the questions
asked.

Detective Ragland testified that he personally
did not attempt to contact Appellant's parents at any
time on August 18, 1999. It is unclear from the re-
cord whether Detective Brewer attempted to contact
Appellant's parents earlier. Detective Brewer did not
testify. Detective Ragland further stated that the in-
vestigation was not completed before Appellant's
mother was notified.

Ruby Hill, Appellant's mother, testified that
she was first contacted by telephone by Sergeant
Barrentine of the Tyler Police Department at 1:45
p.m. on August 18, 1999, and was informed that her
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son was in custody and charged with murder. Mrs.
Hill maintained she was home al morning and her
phone did not ring before that call; she said she had
no other calls on her voice mail or on her "Caller
ID" on that day. Mrs. Hill was not aware of anyone
involved in the case attempting to contact her at her
place of employment on August 18, 1999. Mrs. Hill
related that on the date of the offense, she was living
apart from Appellant's father, Otis Hill, who did not
have atelephone.

The trial court overruled Appellant's motion
to suppress, and Appellant pleaded guilty to capital
murder and was sentenced to life in prison. Appel-
lant brings this appeal challenging the trial court's
overruling of his motion to suppress.

STANDARD OF REVIEW

At a suppression hearing, the trial court is the
sole trier of fact and judge of the credibility of the
witnesses and the weight to be given their testimony.
See Villarreal v. State, 935 SW.2d 134, 138
(Tex.Crim.App.1996); In re LR., 975 S.W.2d 656,
658 (Tex.App—San Antonio 1998, no pet.). Ordi-
narily, we view the evidence in the light most favor-
able to the trial court's ruling and afford almost total
deference to its findings if they are supported by the
record, especially when the trial court's fact findings
are based upon an evaluation of credibility and de-
meanor. See Guzman v. State, 955 S.W.2d 85, 89
(Tex.Crim.App.1997); In re A.D.D., 974 SW.2d
299, 305 (Tex.App—San Antonio 1998, no pet.).
We afford the same amount of deference to the trial
court's rulings on "mixed questions of law and fact,”
if the resolution of those ultimate questions turns on
an evaluation of credibility and demeanor. Guzman,
955 S.W.2d at 89. However, when the resolution of
the suppression issue does not turn upon an evalua-
tion of credibility or demeanor, we review de novo
the trial court's determination of the applicable law,
as well as its application of the law to the facts. See
Guzman, 955 SW.2d at 89; In re A.D.D., 974
SW.2d at 305. In the instant case, the facts are in-
disputed. Therefore, our review is de novo.

TRANSPORTATION TO DESIGNATED
JUVENILE PROCESSING CENTER

In Appellant's first two issues, he contends
that he was in custody in violation of Family Code
sections 52.02(a) and 52.025, and, therefore, the
court should have suppressed his confession. Section
52.02(a) provides that a person taking a child into
custody must release the child to proper parties or
take the child to one of several proscribed places
"without unnecessary delay.” See Tex. Fam.Code
Ann. § 52.02(a). One such proscribed place is a ju-



venile processing office designated under section
52.025. See Tex. Fam.Code Ann. § 52.025.

Unnecessary Delay

Appellant contends that because he was not
transported to the police station "without unneces-
sary delay" as required by section 52.02(a) of the
Family Code, the trial court erred in not suppressing
his confession. The State argues that this issue is
waived. Appellant first raised this issue in a supple-
mental memorandum of law in support of his motion
to suppress, apparently in response to Exhibit "A" of
the State's memorandum of law filed May 5, 2000.
Exhibit "A" inexplicably was not made part of the
Clerk's Record on appeal. However, when the State
was allowed to reopen the evidence on the motion to
suppress, Detective Ragland testified to the contents
of the affidavit, and, thus, the State itself injected the
issue into the hearing. Under these circumstances,
we make no determination as to whether the issue is
waived but addresstheissue asiif it were not waived.

Determination of what amounts to an "unnec-
essary delay" must be made on a case-by-case basis.
Contreras v. State, 998 S.W.2d 656, 660 (Tex.App.
—Amarillo 1999, pet. granted). The facts in the in-
stant case are very different from the facts in Con-
treras where the Amarillo court held that a fifty-
minute wait in a patrol car was an unnecessary de-
lay. After stabbing her stepfather, Contreras called
911 herself, waited outside for the police to arrive,
and immediately admitted to the responding officer
what she had done. There was no indication of mul-
tiple suspects or multiple crime scenes. There was
no evidence, such asthe victim's blood, which had to
be collected from the juvenile's person.

In this case, Appellant fled the scene of the
shooting and was captured after a pursuit. There
were multiple suspects who had to be kept separate,
and the police were not certain that all of the actors
had been apprehended. There were multiple crime
scenes in the vicinity where Appellant was gpre-
hended. Appellant was wearing blood-splattered
clothing which had to be collected from his person,
and, perhaps most importantly, atomic absorption
tests had to be performed on Appellant's hands be-
fore any gunshot residue was removed inadvertently.
We hold that under the facts in the instant case, Ap-
pellant's wait in the patrol car was not an "unneces-
sary delay" in violation of section 52.02(a) of the
Family Code.

Designated Juvenile Processing Center

Appellant contends that the Tyler police sta-
tion was not a designated juvenile processing office
under section 52.025 of the Family Code, and the
trial court therefore erred in not suppressing his con-

fession. The State again argues that this issue is
waived. We agree.

In order to preserve a complaint oncerning
the admission of evidence for appellate review, the
complaining party must have presented to the trial
court a timely request, objection, or motion, stating
the specific grounds for the ruling he desired the
court to make and obtained a ruling. Tex.R.App. P.
33.1. A motion which states one legal theory cannot
be used to support a different legal theory on appeal.
Broxton v. State, 909 S.W.2d 912, 918 (Tex.Crim.
App.1995). A review of the record reveals that d-
though Appellant urged several grounds for suppres-
sion of his confession, neither his written motion and
legal memoranda, nor the evidence adduced at the
hearing included a motion for suppression on the
basis that the confession was obtained while Appel-
lant was detained at a place not designated ajuvenile
processing center under section 52.025.

There is scant evidence in the record of the
suppression hearing that the Tyler Police Depart-
ment—or any part of it—is a designated juvenile
processing center. However, the State had no burden
to establish that fact because Appellant did not in-
clude such contention in his motion to suppress. See
Contreras, 998 S.W.2d at 659 (holding it is the juve-
nile's burden to raise noncompliance with such statu-
tory requirements.)

We hold that Appellant waived the issue of
whether the Tyler Police Department was a desig-
nated juvenile processing office under sections
52.02(a) and 52.025 of the Family Code. [FN4] See
Darden v. State, 629 SW.2d 46 (Tex.Crim.App.
[Panel Op.] 1982); Leno v. State, 934 SW.2d 421
(Tex.App.— Waco 1996), pet. dism'd improvidently
granted, 952 SW.2d 860 (Tex.Crim.App.1997); In
the Matter of T.R.S., 931 SW.2d 756 (Tex.App—
Waco 1996, no pet.).

FN4. We are, of course, aware of the trend in the
appellate courts to apply the additional analyses of
Marin v. State, 851 S.\W.2d 275, 280 (Tex.Crim.
App.1993), overruled on other grounds by, Match-
ett v. State, 941 SW.2d 922 (Tex.Crim.
App.1996), when determining waiver of a juve-
nile's statutory rights. SeeInre C.0.S., 988 SW.2d
760 (Tex.1999). Under Marin there are three cate-
gories of rights. Thefirst set of rights are those that
are considered so fundamental that implementation
of these requirements is not optional and cannot,
therefore, be waived or forfeited by the parties.
Marin, 851 SW.2d at 280. The second category of
rights are those that must be implemented by the
system unless expressly waived. Id., at 278-79. The
third set of rights are those that the trial court has
no duty to enforce unless requested, and the law of
procedural default applies. See id. at 279. This
analysis has been explicitly endorsed and extended



to the juvenile offender context. See In re C.O.S,,
988 SW.2d 760 (holding that before the 1997
amendment to section 54.03 of the Family Code, a
juvenil€'s rights under that statute must be imple-
mented unless expressly waived); Childs v. State,
21 SW.3d 631 (Tex.App—Houston [14th Dist.]
2000, pet. ref'd) (holding that a juvenil€'s rights
under section 51.095 of the Family Code must be
implemented unless expressly waived). Nether the
Supreme Court nor the Court of Criminal Appeals
has yet held that Marin analysisis required in sec-
tion 52.02(a) cases, but out of an abundance of
caution, we take judicial notice of the fact that the
"Technical Services' area, the "Interview Room
and Investigative Services Area," and the "Gang
Youth Investigators Office" of the Tyler Police
Department were designated juvenile processing
offices under an order signed by Judge Floyd T.
Getz on July 19, 1999.

PARENTAL NOTIFICATION

Appellant contends that his confession should
have been suppressed based on the failure of the
officers having him in custody to promptly contact
his parents as required by section 52.02(b) of the
Family Code. Section 52.02(b)(1) provides that "a
person taking a child into custody shall promptly
give notice of the reason for taking the child into
custody, to ... the child's parent, guardian, or custo-
dian ...." (emphasis added). Tex. Fam.Code Ann. §
52.02(b)(1). Therefore, we must determine whether
the parental notification in this case complied with
section 52.02(b)(1).

There are few cases that specifically address
the issue of prompt parental notification under sec-
tion 52.02(b). In Gonzales v. State, 9 SW.3d 267
(Tex.App—Houston [1st Dist.] 1999, pet. granted)
the court held that section 52.02(b)(1) was not satis-
fied where the evidence at the hearing on the juve-
nile's motion to suppress did not show that the juve-
nile's parents had been notified at al. In State v.
Simpson, _ SW.3d __ (Tex.App—Tyler No.
12-00-00235-CR, December 29, 2000), this Court
affirmed the trial court's suppression of a juvenile's
confession pursuant to section 52.02(b) when the
juvenile's mother was not notified until the Sunday
evening following his arrest at 11:00 am. on the
preceding Friday. In the Matter of C.R., 995 S.\W.2d
778 (Tex.App—Austin 1999, pet. denied), a juve-
nile was picked up for questioning as a witness by
police between 7:30 p.m. and 9:30 p.m. The juvenile
became a suspect when he implicated himself
around 11:00 p.m. His mother was not contacted
until around 1:00 a.m. and then only told that her son
was "helping the officers ‘on a job." " She was not
notified he was in custody until four hours later at
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5:00 am. The court of appeals reversed, finding this
was not prompt notification under section 52.02(b).

In the instant case, Appellant was arrested
shortly before 9:25 a.m., but his mother was not con-
tacted until 1:45 p.m., 4 hours and 20 minutes later.
Detective Ragland never attempted to contact any-
one, testifying he was busy working the crime
scenes, collecting evidence, and taking Appellant's
statement. It is unclear from the record whether or
not Detective Brewer had attempted to contact Ap-
pellant's parents earlier, although Detective Ragland
"believed" he had. Appellant's mother was not con-
tacted until she was reached by Sergeant Barrentine
at 1:45 p.m. While this four hour and twenty minute
delay standing alone might not warrant reversal pur-
suant to section 52.02(b), the impact of the delay
was enhanced by the fact that the juvenile was in the
process of deciding whether or not to waive impor-
tant constitutional rights. It is also noteworthy that
his mother was reached by telephone on the very
first attempt immediately after Appellant's confes-
sion had been obtained following his on-again off-
again attempts to claim his constitutional rights.
There was scant direct evidence in the record of any
efforts to contact her or anyone else until after the
confession was obtained. Under these circumstances
we hold this was not prompt notification under sec-
tion 52.02(b) of the Family Code. We, however, do
not rely on the parental notification issue alone in to
reversing the case. We turn now to the issue of Ap-
pellant's purported waiver of his constitutional rights
to remain silent and to counsel.

WAIVER OF CONSTITUTIONAL RIGHTS

In his fourth issue, Appellant contends that
his constitutional rights to remain silent and to coun-
sel were violated when the magistrate continued his
interview after Appellant made an unequivocal
statement that he did not wish to waive his rights.
The State responds that because of Appellant's de-
meanor and "contradictory” answers, the magistrate
did not believe Appellant understood what waived
meant and he was entitled to continue to discuss the
meaning of the term until he was satisfied Appellant
intelligently made a decision.

Even when an accused does not have the
added protections afforded a juvenile under the
Texas Family Code, the constitutional right to coun-
sel and to remain silent have been zealously guarded
by along line of cases. Attempts to secure incrim-
nating statements from an accused are among the
pretrial phases of acriminal prosecution to which the
supreme court has extended Sixth Amendment pro-
tection. See Maine v. Moulton, 474 U.S. 159, 176,
106 S.Ct. 477, 487, 88 L.Ed.2d 481 (1985). The
prosecution may not use statements, whether excul-



patory or inculpatory, stemming from custodial in-
terrogation of the defendant unless it demonstrates
the use of procedural safeguards effective to secure
the privilege against self-incrimination. Miranda
Arizona, 384 U.S. 436, 444, 86 S.Ct. 1602, 1612, 16
L.Ed.2d 694 (1966). The Fifth Amendment privilege
is available under circumstances such as these and
serves to protect personsin all settingsin which their
freedom of action is curtailed in any significant way
from being compelled to incriminate themselves. Id.
at 467. If an accused indicates in any manner, at any
time prior to or during questioning, that he wishes to
remain silent, the interrogation must cease. H. a
474. "At this point he has shown that he intends to
exercise his Fifth Amendment privilege; any state-
ment taken after the person invokes his privilege
cannot be other than the product of compulsion, sub-
tle or otherwise." 1d. "If the individual states that he
wants an attorney, the interrogation must cease until
an attorney is present." Id. "The record must show,
or there must be an allegation and evidence which
show, that an accused was offered counsel but intel-
ligently and understandingly rejected the offer. Any-
thing less is not waiver." Id. at 475, citing Carnley v.
Cochran, 369 U.S. 506, 516, 82 S.Ct. 884, 890, 8
L.Ed.2d 78 (1962).

The determination of whether statements do-
tained during custodial interrogation are admissible
against the accused is to be made upon an inquiry
into the totality of the circumstances surrounding the
interrogation, to ascertain whether the accused in
fact knowingly and voluntarily decided to forego his
rights to remain silent and have the assistance of
counsel. Fare v. Michael C., 442 U.S. 707, 724-25,
99 S.Ct. 2560, 2571 572, 61 L.Ed.2d 197 (1979).
When a defendant v. expresses his desire to deal
with the police through counsel only, he is not sub-
ject to further interrogation by the authorities until
counsel has been made available to him, unless the
accused himself initiates further communication,
exchanges or conversations with police. Edwards
Arizona, 451 U.S. 477, 101 S.Ct. 1880, 1885, 68
L.Ed.2d 378 (1981); Hunt v. State, 632 S.W.2d 640,
641 (Tex.App—Dallas 1982, pet. ref'd).

When an accused exercises his constitutional
right to remain silent and to an attorney, if an inter-
rogation continues without the presence of an attor-
ney and a statement is taken, the burden is on the
government to demonstrate that the defendant v.
knowingly and intelligently waived his privilege
against self-incrimination and his right to counsel.
Holloway State, 780 SW.2d 787, 789 (Tex.Crim.
App.1989). If, however, subsequent interrogation is
initiated by law enforcement, no waiver of counsel
(no matter how apparently knowingly and voluntary)
isvalid. Id. at 789-90; see also Hearne v. State, 534
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SW.2d 703 (Tex.Crim.App.1976); Cooper v. State,
961 S.W.2d 222, 225 (Tex.App—Houston [1st
Dist.] 1997, pet. ref'd), citing Minnick v. Missis-
sippi, 98 U.S. 146, 153, 111 S.Ct. 486, 491, 112
L.Ed.2d 489 (1990). If an individual indicates in any
manner at any time before or during questioning that
he wishes to remain silent, the interrogation must
cease. Id., citing Miranda, 384 U.S. at 473-74, 86
S.Ct. at 1627.

In the case before us we must evaluate the
exchange between Appellant and the magistrate in
light of these principles. The magistrate's interview
can be broken down into three segments. The first
occurred when Appellant and the magistrate entered
the room and began their conversation. The magis-
trate read Appellant the statutory warnings and
asked if he wished to waive his rights. Appellant
clearly and distinctly indicated that he did not wish
to waive them. The magistrate asked Appellant to
repeat his answer and Appellant reiterated his refusal
to waive his rights, whereupon the magistrate indi-
cated a "no" response to the statement on the form:
"At thistime, | fully understand al my rights as they
have been explained to me, and | voluntarily wish to
waive them." The magistrate then asked Appellant to
sign the waiver form on which the magistrate had
indicated awaiver refusal which Appellant did.

According to his testimony at the suppression
hearing, the magistrate decided to inquire whether
Appellant understood what the term "waive" meant.
Appellant answered, "No, sir* and the magistrate
proceeded with an explanation of the term "waive."
During this explanation, Appellant, while shaking
his head in the negative, said "No," again indicating
a desire not to waive his rights. When he was fin-
ished, the magistrate asked Appellant if he now un-
derstood what the term "waive" meant and Appellant
answered, "Yes, sir." The magistrate then asked Ap-
pellant if he wished to "waive or give up" hisright to
remain silent. Appellant again answered, "No, sir."
The magistrate then asked affirmatively if Appellant
wished to remain silent and wastold, "Yes, sir." This
response was followed by Appellant being asked if
he wished to "waive or give up" his right to have an
attorney present to advise him. Again, Appellant
responded, "No, sir." By this time, Appellant had
unequivocally invoked hisrights six times.

The magistrate then stated, "Very well. That
concludes the statutory warnings." At this point, the
interview should have ended. The magistrate had
admirably done his job, and the Appellant had stead-
fastly declined to waive his constitutional rights.
However, for whatever reason, the magistrate asked
the proverbial one question too many. The magis-
trate continued "My understanding from our conver-
sation is, Edward, you are or you are not wanting to



give a statement at this time?" This was an improper
inquiry. It is not the magistrate's role or responsibil-
ity under the Family Code to find out whether an
accused wishes to "give a statement.” It is a magis-
trate's responsibility to ascertain if an accused juve-
nile wishes to waive his constitutional rights. The
phrasing of this question, after six unequivocal ie-
sponses invoking his constitutional rights, unfortu-
nately opened a Pandora's box of further explanation
of what Appellant needed to do in order to give a
statement: he needed to waive his rights to remain
silent and to counsel. Explaining what one needs to
do in order to give a statement is not the purpose of
the magistrate's warning provisions for juveniles
under the Family Code.

Appellant unequivocally invoked his rights
under the Fifth and Sixth Amendments at least six
times. [FN5] See, e.g., Watson v. State, 762 S.W.2d
591, 600 (Tex.Crim.App.1988) (defendant's right to
remain silent not scrupulously honored after the de-
fendant refused to answer questions); Stone v. State,
612 S.W.2d 542 (Tex.Crim.App.1981) (state failed
to meet its burden of proving that a defendant's in-
criminating response to questioning by district attor-
ney was given after knowing and voluntary waiver
of right to counsel); Faulder v. State, 611 S.wW.2d
630 (Tex.Crim.App.1979) (request by defendant that
he be allowed a couple of daysto get matters straight
in his mind was an invocation of the right to remain
silent and law enforcement officers failure to honor
such request rendered statement inadmissible);
Ochoa v. State, 573 S.\W.2d 796 (Tex.Crim.App.
1978) (statement by the accused that he thought he
ought to talk to an attorney before answering ques-
tions or signing anything was sufficient to invoke the
right to counsel even though the request was not
pressed); see also Mayes v. State, 8 SW.3d 354, 361
(Tex.App—Amarillo 1999, no pet.) (statement by
defendant that she was "not talking" and was "going
to shut up" as well as "l have to get one for both of
us' when told she could talk to lawyer was an un-
ambiguous invocation of the right to remain silent
and to counsel); Sontag v. State, 841 S.\W.2d 889
(Tex. App—Corpus Christi 1992, pet. ref'd) (admis-
sion of the audio portion of a videotape made after a
motorist invoked his right to counsel was reversible
error).

FN5. Those six times were as follows: (1) when
the warnings were initially given and Appellant
said "No, sir" when asked if he wanted to give up
hisrights, (2) when he was asked to repeat himself,
(3) when, as the magistrate explained the meaning
of "waiver" and Appellant said, "No" when the
magistrate mentioned giving up his rights, (4)
when the magistrate asked him if he wished to give
up his right to remain silent a second time, (5) fol-

lowed by asking him if he wanted to remain silent
and Appellant said, "Yes," and (6) when the magi s-
trate asked Appellant if he wished to give up his
right to an attorney and he responded, "No."

Although Appellant clearly and unequivocally
asserted his right to remain silent and his right to
counsel, even after the magistrate had taken time to
explain the meaning of waiver, the interview did not
cease nor was an attorney provided. After the magis-
trate had stated that the warnings were concluded, he
continued to interview Appellant regarding the giv-
ing of a statement. In this regard, the magistrate's
action congtituted a re-institution of the interview
with Appellant. Appellant did not initiate the contact
to reopen the discussion, the magistrate did. The
interview should have stopped at the first indication
by Appellant that he wished to invoke his rights.
Accordingly, his right to remain silent was not scru-
pulously honored, rendering his subsequent confes-
sion inadmissible. Edwards v. Arizona, 451 U.S. at
486-87, 101 S.Ct. at 1886. Appellant's issue is sus-
tained. [FN6]

FN6. We note that in Le, the Court of Crimina
Appeals remanded to the appellate court to conduct
a harm analysis in light of the remaining evidence
offered at the juvenil€'s trial. In the present case,
Appellant pled guilty; thus, we are unable to con-
duct aharm analysis.

CONCLUSION

We must carefully comply with the manda-
tory provisions the legislature has chosen to enact
for the protection of juvenile rights, as well as those
constitutional rights guaranteed to all citizens
regardless of age. As the Texas Court of Criminal
Appeals has recently stated:

The Legislature has set forth very spe-
cific actions which a law enforcement officer
must take when arresting a juvenile. We are
aware of the disturbing increase in juvenile
crime in our state, and we are sympathetic to
law enforcement's efforts to deal with violent
juvenile offenders. Nevertheless, we must not
ignore the Legislature's mandatory provisions
regarding the arrest of juveniles. We informed
the citizenry, a decade ago in a unanimous
opinion, of the Legislature's clear intent to re-
duce an officer's impact on a juvenile in cus-
tody. Today we remind police officers of the
Family Code's strict requirements.

Le v. State, 993 SW.2d 650, 655 (Tex.Crim.App.
1999).



Having sustained Appellant's issue, we re-
verse the judgment of the trial court and remand this
cause for anew trial.

5. PARENTAL NOTIFICATION REQUIRE-
MENT DOES NOT APPLY TO JUVENILE
QUESTIONED WHEN NOT IN CUSTODY

In the Matter of EM.R., 55 SW.3d 712
(Tex.App—Corpus Christi 8/31/01)[Texas Juvenile
Law 301 (5th Edition 2000)].

Facts: A jury found E.M.R. guilty of delinquent
conduct by committing the offense of murder. The
trial court assessed a determinate sentence of
twenty- two years with a possible transfer to the
Texas Department of Criminal Justice- Institutional
Division. E.M.R. was thirteen at the time of the of-
fense and fourteen at the time of adjudication. In five
points of error, appellant challenges the admissibility
of two written statements, contends the trial court
erred in failing to order a fitness hearing, and com-
plains that his trial counsel rendered ineffective &-
sistance of counsel.

Sometime around 1:00 am. on September 10,
1999, Benjamin Rojas was assaulted and beaten with
a stick. [FN1] Later that morning, the police began
an investigation by contacting neighbors in the
vicinity. One neighbor told the police that he did not
witness the assault, but saw E.M.R. and Nick Ortiz
following Rojas, then heard some "loud banging,"
and saw the boys return.

FN1. Rojas died approximately a week later after
his family made the decision to discontinue life
support.

Sergeant Hugo Stimmler, a Corpus Christi
police officer, testified at the suppression hearing
that he and another officer, Ray Rivera, went to
E.M.R.'s house on September 10th and spoke to
E.M.R. and his mother. Stimmler testified they told
E.M.R. they needed to talk to him and he agreed to
go with them to the police station. Stimmler also
testified that E.M.R.'s mother was told that E.M.R.
was going to be taken to the police station to talk to
him. Stimmler testified that E.M.R.'s mother agreed
to the officers taking E.M.R. to the station, and he
did not believe that she asked to go along. E.M.R.
was taken to the station, and after being warned by a
magistrate, gave a written statement implicating
Nick Ortiz and denying participation in the assault.
The police continued their investigation, including a
photo-lineup in which Ortiz and E.M.R. were identi-
fied. A few days later, the police took Ortiz into cus-
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tody and obtained a statement from him; the state-
ment blamed E.M.R. for the assault.

On September 15, 1999, the officers returned
to E.M. R.'s house and asked him to go with them to
the station because they "needed to talk to him and
resolve some things." Stimmler testified he "be-
lieve[s]" that Officer Rivera "might have said some-
thing to [E.M.R.'s mother] that, you know, we
needed to talk a little bit more about the statement
we had taken." E.M.R. was taken to the station,
where he was again warned by a magistrate. E.M.R.
gave a second statement, in which he admitted par-
ticipating in the beating. Stimmler testified that both
statements were given voluntarily. He also testified
that the process of obtaining each of the statements
took approximately one hour.

E.M.R was charged with capital murder and
murder in the juvenile court. He filed a motion to
suppress his two statements, arguing that the state-
ments were made during "custodial interrogations"
and without a knowing waiver of his right to remain
silent under Miranda v. Arizona, 384 U.S. 436
(1966), and in violation of articles 1.05 and 38.22 of
the Texas Code of Criminal Procedure. A pre-tria
hearing on the notion to suppress was held on De-
cember 1, 1999. At the suppression hearing, E.M.
R.'s counsel also argued that the statements had not
been "intelligently and knowingly given, pursuant to
Section 51.095 of the Texas Family Code." At the
conclusion of the hearing, the court stated, “[bJut in
the final analysis, 51.095 gives fairly simple criteria
to evaluate this—the admissibility of these state-
ments. And based, particularly, on the testimony of
the two judges, [FN2] I'm gonna deny the motion to
suppress the statements and deny the motion." The
order denying the motion to suppress was signed the
same day.

FN2. Two municipal court judges, Don Alex and
Rudolfo Tamez, testified at the suppression hear-
ing regarding their role in administering warnings
to EM.R.

E.M.R. pled "not true" and was tried by a
jury. The jury found E.M.R. had committed delin-
guent conduct by committing the offense of murder.
E.M.R. waived disposition by the jury and the trial
court sentenced him to a determinate sentence of
twenty-two years with a possible transfer to the
Institutional Division of the Texas Department of
Criminal Justice.

Held: Affirmed.

Opinion Text: E.M.R'sfirst and second points of
error challenge the admission and use of his written



statements at the adjudication hearing. In his first
point, E.M.R. contends the trial court erred in admit-
ting the statements because: (1) the statements were
inadmissible under section 51.095(a)(1)(C) of the
family code because E.M. R.'s waiver of his consti-
tutional and statutory rights was not done know-
ingly, intelligently, and voluntarily; and (2) admis-
sion of the statements also violated E.M.R's due
process rights because his maturity level and reason-
ing ability rendered him incapable of voluntarily
waiving his constitutional and statutory rights. [FN3]
In his second point of error, E.M.R. argues the state-
ments were inadmissible because they were obtained
in violation of section 52.02(b) of the family code.
E.M.R. contends he was in custody when his state-
ments were given, and that the State failed to comply
with section 52.02(b) by promptly notifying his
mother that he was in custody and giving her a
statement as to the reason he was in custody. The
State argues E.M.R. was not in custody when his
statements were taken. It also argues that even if he
was in custody, the statements were taken in compli-
ance with al requirements in the family code, were
given voluntarily, and were therefore properly al-
mitted. We hold that the trial court correctly admit-
ted the statements.

FN3. E.M.R.'s special education teacher testified at
the suppression hearing that E.M.R. reads at a sec-
ond or third-grade level. A doctor also testified that
he has treated E.M.R. over severa years, and that
E.M.R. suffers from impulse-control problems, &-
tention deficit hyperactivity disorder, and is bipo-
lar.

In hisfirst two points of error, appellant com
plains of the trial court overruling his motion to sup-
press his confessions. In that motion to suppress he
aleges that "[t]he statements allegedly made by the
juvenile/defendant are at issue and were made as a
result of custodial interrogation and without a know-
ing, intelligent and affirmative waiver by the juve-
nile/defendant of his rights to remain silent...." Sec-
tion 51.095 of the Family Code is entitled "Admissi-
bility of a statement of a Child" and sets out in detail
what is required for a statement of a juvenile to be
admissible. The trial court conducted a hearing on
appellant's motion to suppress, with a number of
witnesses testifying, both for the state and appellant.
At issue was whether he understood the warnings he
was given. Two municipa judges testified in detail
as to the warnings they administered to appellant, as
did the police officer. The child's teacher testified
that the juvenile was a poor reader and wouldn't un-
derstand anything above the third grade level. The
child's physician testified that he has a number of
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disorders, including being bi-polar, and was on
medication. At the conclusion of the evidence appel-
lant's lawyer argued that the statements were "not
intelligently and knowingly given, pursuant to Sec-
tion 51.095 of the Texas Family Code."

The trial court recognized the issue to be
whether § 51.095 was complied with and stated that
the section gives fairly simple criteria to evaluate the
admissibility of the statements. No where is §
52.02(b) mentioned as a potential basis to suppress
the statements.

We hold that appellant waived his ability to
complain on appeal that his statement should have
been suppressed because it was taken in violation of
section 52.02(b) of Texas Family Code. See Tex.
Fam.Code Ann. § 52.02(b) (Vernon Supp.2001).
During the hearing on his motion to suppress, appel-
lant argued that his statement should be suppressed
because (1) section 51.095 of the Texas Family
Code was violated, and (2) his statement was not
given knowingly and intelligently. See Tex.
Fam.Code Ann. § 51.095 (Vernon Supp.2001). On
appeal, however, appellant urges that his statement
should have been suppressed because family code
section 52.02(b) was violated. See Tex. Fam.Code
Ann. § 52.02(b) (Vernon Supp.2001). Section
52.02(b) requires that a person who takes a child into
custody promptly give notice of his action and a
statement of the reason for taking the child into cus-
tody to both the child's parent and a juvenile court
official. See id. The appellant failed to preserve his
complaint of a section 52.02(b) violation because he
did not adequately notify the trial court of this com-
plaint. See Tex.R.App. P. 33.1.

Rule 33.1 of the rules of appellate procedure
states that as a prerequisite to making a complaint on
appeal, the party complaining of error must make an
objection to the trial court sufficiently specific to
make the trial court aware of the complaint, unless
the specific grounds were apparent from the context.
See Tex.R.App. P. 33.1. That was not done in this
case. The purpose of the preservation requirement is
to ensure that the trial court has a fair opportunity to
make the correct ruling. In this case, this was not
done. Thus, we hold that gppellant waived his com-
plaint regarding section 52.02(b).

Appellant argues that In re C.O.S. requires
that we address this issue regardiess of whether it
was properly preserved. However, In re C.O.S. pre-
sented a distinguishable situation. C.O.S., 988
SW.2d 760 (Tex.1999). The holding there was
"when a statute directs a juvenile court to take cer-
tain action, the failure of the juvenile court to do so
may be raised for the first time on appeal unless the
juvenile defendant expressly waived the statutory
requirement." Id. at 767. There the trial court did not



explain the juvenil€e's right to confront witnesses and
that his juvenile record might be used in future pro-
ceedings as mandated by 8§ 54.04(b) of the Family
Code. The court followed the reasoning of the Court
of Criminal Appeals in Marin v. State, 851 S.W.2d
275 (Tex.Crim.App.1993) in which that court d-
vided rights of accused into three general categories:
fundamental, forfeitable, and those that can be
waived, but must be done so knowingly. Marin and
C.0O.S. both involved the failure of counsel to object
to thetrial court's actions, and questioned whether an
objection was necessary to preserve error under the
circumstances. The ruleis not applicable here, where
appellant moved to suppress his statements, but on a
ground very different from the one urged on appeal.

Even were we to hold that appellant's com-
plaints regarding the alleged section 52.02(b) viola-
tions were not waived, we would still affirm the trial
court's actions. Appellant argues that the trial court
erred in refusing to suppress his statement because it
was taken under circumstances contravening section
52.02(b). That is, appellant contends that the officers
failed to promptly notify his mother of the reasons
for taking him into custody. However, we would
hold that E.M.R. was not in custody for purposes of
that section when he gave his statement so that the
provisions of section 52.02(b) were not implicated.

Section 52.02(b) states:

A person taking a child into custody
shall promptly give notice of his action and a
statement of the reason for taking the child
into custody, to:

(1) the child's parent, guardian, or cus-
todian; and

(2) the office or official designated by
the juvenile court.

Id. That subsection should not be read in isolation
from its surroundings. The section quoted is con-
tained in the chapter of the family code relating to
proceedings before and including referral to juvenile
court. See Tex. Fam.Code Ann. ch. 52 et seq.
Section 52.01 of that chapter outlines the cir-
cumstances in which taking a child into custody is
allowed. Seeid. at § 52.01(a). A child may be taken
into custody (1) pursuant to an order of the juvenile
court, (2) pursuant to the laws of arrest; (3) by alaw-
enforcement officer, if there is probable cause to
believe that the child has either engaged in the viola-
tion of a pena law or engaged in delinquent con-
duct; (4) by a probation officer if there is probable
cause the juvenile violated a condition of his proba-
tion; or (5) pursuant to a "directive to apprehend"
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issued under section 52.015 (similar to an arrest war-
rant). 1d. Section 52.01 also contains a provision
expressly recognizing that "in custody" under this
chapter is not an arrest for all purposes. See id. at
52.01(b). Subsection (b) of 52.01 states:

The taking of achild into custody is not an ar-
rest except for the purpose of determining the
validity of taking him into custody or the va-
lidity of a search under the laws and constitu-
tion of this state or of the United States.

Id.

In this case the police officers testified that
they did not have probable cause to arrest E.M.R.
until he made the statement on September 15th im-
plicating himself. They testified that only after tak-
ing that statement did they take E.M.R. into custody.
They testified that all E.M.R.'s statements up until
that point were given freely and voluntarily, and that
prior to that time, he had not been detained or e-
strained in any way. We hold that the officers had no
duty to notify E.M.R.'s parent until after he gave the
incriminating statement and they placed him into
custody.

Moreover, we do not agree that section 52.02
should be applied every time a police officer takes a
juvenile to the police station for questioning regard-
ing a crime. Cf. Roquemore v. State, 11 S .W.3d
395, 399400 (Tex.App—Houston [1st Dist.] 2000,
pet. granted Sept. 13, 2000) (holding that statement
taken without first complying with section 52.02
admissible because even though suspect was "in
custody" at time statement was given, statement was
not a result of police interrogation). The purpose of
chapter 52 is to prevent a juvenile from being
wrongfully taken into police custody and to prevent
the juvenile from being wrongfully held in custody
for long periods of time. See Tex. Fam.Code Ann. §
52.01-52.03 (Vernon Supp.2001). Under that chap-
ter, a person taking a child into custody, must "with-
out unnecessary delay and without first taking the
child to any place other than a juvenile processing
office," either (1) release the child to a parent, (2)
bring the child before a juvenile court official if
there is probable cause the child engaged in delin-
guent conduct, (3) bring the child to a juvenile
detention facility, (4) bring the child to a secure
detention facility complying with other sections of
the juvenile code, (5) bring the child to a medical
facility (if indicated), or (6) dispose of the case. Tex.
Fam.Code Ann. § 52.02(a) (Vernon 2001). That sec-
tion also contains the parental notification require-
ment that the majority contends was violated in this
case, requiring suppression of E.M.J.'s statement.
Seeid.



Appellant relies on a case from the Austin
Court of Appeals, In re C.R., for the proposition that
a police officer taking a child into custody must ad-
vise the parent that the child is being taken into cus-
tody, and not merely advise the parent that the offi-
cer is taking the child for questioning. See In re
C.R., 995 Sw.2d 778, 783 (Tex.App—Austin
1999, pet. denied). Additionally, that case holds that
the officer must advise the parents of the reasons for
taking the child. 1d. However, the Austin court did
not rule on the question of whether the child was
taken into custody when he was initially picked up,
or only after he had implicated himself during ques-
tioning. Id. at 782. We would hold that merely tak-
ing a child to the station for questioning does not
amount to taking a child into custody for purposes of
section 52.02.

Practical reasons dictate that 52.02(b) should
not be strictly applied to situations where police of -
ficers take a child to the station for questioning.
When an officer takes a juvenile to the station for
questioning, the officer does not have probable cause
to believe that the juvenile has committed in acrime.
At that point, what is the officer to tell the child's
parent? Here, the officers testified that they told the
child's parent they were taking him to the station for
questioning. That was the truth. They did not charge
him until he gave a statement implicating himself in
the crime. We would hold that the mandate of sec-
tion 52.02(b) was satisfied in this case.

Likewise, because we have held that appellant
was not in custody at the time he made the state-
ments for purposes of section 52.02, we also hold
that the statements were not taken in contravention
of section 51.095(a)(1)(C) because appellant was not
in custody at the time they were taken. We overrule
appellant's first and second points of error.

6. DELAY IN TAKING TO PROCESSING
OFFICE JUSTIFIED BY NEED TO SECURE
THE SCENE OF THE ARREST

IntheMatter of J.D.,  SW.3d___ , No. 04-00-
00689-CV, 2001 WL 1193899, 2001 Tex.App.Lexis
6763 (Tex.App—San Antonio 10/10/01, pet. filed
11/20/01) [Texas Juvenile Law 297 (5" Edition
2000)].

Facts: J.D. appeals his conviction and sentence for
aggravated assault and conspiracy to murder.

On the morning of May 17, 2000, JD. and
another juvenile were spotted by a neighbor in the
vicinity of Ogden Elementary School and Irving
Middle School. According to the neighbor, the juve-
niles were carrying a rifle in a backpack and
attempting to hide the weapon in an aley.
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tempting to hide the weapon in an alley. Concerned,
the neighbor contacted the police and reported the
incident.

An investigation led San Antonio police to a
house on 3015 Perez Street—J.D.'s house. Under the
belief he was dealing with a burglary in process,
Officer Gilberto Gallegos, accompanied by Officer
Javier Hernandez, entered and searched the resi-
dence after knocking and announcing himself but
without first obtaining a warrant. Almost immedi-
ately after entering the residence, Gallegos was con-
fronted by J.D. pointing a .22 caliber rifle at him.
Gallegos drew his weapon and a stand-off ensued
with each shouting at the other to drop his weapon.
J.D. eventualy surrendered the rifle. After J.D. was
secured and handcuffed in the living room, Gallegos
asked some basic questions: "name, date of birth,
where do you live." This is when the officers first
learned J.D. lived at 3015 Perez Street.

As Hernandez was handcuffing J.D., he ro-
ticed a rifle leaning against the living room sofa.
Hernandez asked J.D. if there were any other weap-
onsin the house. J.D. said there was a cross-bow in a
backpack. Hernandez searched the backpack that
was on the sofa next to J.D. but only found a box of
.22 caliber bullets. Hernandez asked J.D. where the
cross-bow was and J.D indicated that it was in a
black back-pack in his bedroom. Hernandez located
the black back-pack and found the cross-bow and
what appeared to be homemade arrows. Hernandez
also recovered a handful of loose bullets from J.D.'s
pocket. When Hernandez asked J.D. what the bullets
were for, J.D. said the bullets were for some kids at
school who had been messing with him; that he was
upset and mad because his girlfriend had broke up
with him. Hernandez then asked if there was anyone
else in the house and J.D. responded "no, only him."
A witness, however, later told Hernandez he thought
he saw two juveniles enter the house. Based on this
information, Hernandez, assisted by Officer James
Shirley, searched the house for the second juvenile,
who was eventually found hiding in the bathroom
armed with ahandgun.

After the second juvenile was found and both
were in custody, Detective Shirley Owen, a member
of the San Antonio Police gang unit, briefly ques-
tioned the juveniles to determine if either were n-
volved in gang activity. At some point, J.D.'s friend
told Owen that he did not want to go to school and
shoot anybody. J.D., however, told her he was tired
of being humiliated and picked on by people at
school. When Owen asked J.D. what the bullets
were for, J .D. responded that they were going to use
them to shoot at the school. Owen also asked J.D.
why he wasn't in school and J.D. responded that he
and hisfriend were on their way to school that mormn-



ing when they decided to return to J.D.'s house to get
more ammunition.

JD. was charged with one count of aggra-
vated assault with a deadly weapon against a public
servant and two counts of conspiracy to commit
capital murder. J.D. filed three motions to suppress
his written and oral statements and all other illegally
obtained evidence. A hearing was held and the trial
court suppressed all of the oral statements J.D. made
to Detective Owen except for one he made sponta-
neously while Owen was talking to the other juve-
nile. All other motions to suppress were denied. J.D.
subsequently plead true to each of the counts and
was sentenced by the trial court to a fifteen-year
determinate sentence and committed to the Texas
Youth Commission until his twenty-first birthday.
J.D. appeals the trial court's denial of his motions to
suppress.

Held: Affirmed.

Opinion Text: DESIGNATED JUVENILE
PROCESSING OFFICE

In his second point of error, J.D. contends the
trial court erred in admitting his written statement
into evidence because he was taken to places other
than a designated juvenile processing dfice under
section 52.025 of the Texas Family Code.

Discussion

Because J.D. was a juvenile when he made
the written statement, the Texas Family Code gov-
erns its admissibility. See Comer v. State, 776
SW.2d 191, 196 (Tex.Crim.App.1989). When a
child is taken into custody, he may be temporarily
detained in a designated juvenile processing office.
Tex. Fam.Code Ann. 8 52.025 (Vernon Supp.2001).

Section 52.025(a) of the Family Code further
provides that:

The juvenile court may designate an office or
aroom, which may be located in a police fa-
cility or sheriff's offices, as the juvenile proc-
essing office for the temporary detention of a
child taken into custody under Section 52.01
of this code. The office may not be a cell or
holding facility used for detentions other than
detentions under this section. The juvenile
court by written order may prescribe the con-
ditions of the designation and limit the activi-
ties that may occur in the office during the
temporary detention.

Id. § 52.025(a). A juvenile may be detained in a ju-
venile processing office for "the receipt of a state-
ment by the child...." Id. § 52.025(b)(5).
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1. J.D.'sLiving Room

J.D.'s specific complaint is twofold. He first
complains the police illegally detained him in the
living room of his house because his living room is
not a designated processing office. J.D. maintains
that because he was taken into custody in his bed-
room, police should not have moved him to the liv-
ing room before taking him to a juvenile processing
office. We disagree.

Officers Gallegos and Hernandez testified
they secured and handcuffed J.D. in the living room.
This is aso where J.D. was read his rights. Even if
J.D. could prove he was taken into custody in his
bedroom, the mere movement of J.D. from his bed-
room to the living room within the same house
would not violate section 52.02(a). In other cases
where this same issue was raised, movement of the
defendant was substantial, such as transporting the
defendant somewhere away from the place he was
taken into custody. See, eg ., Roguemore v. State,
11 SW.3d 395, 400 (Tex.App—Houston [1st Dist.]
2000, pet. granted) (instead of taking defendant di-
rectly to a juvenile processing office, officer took
defendant to place where defendant said stolen prop-
erty was hidden); Inre G.A.T., 16 SW .3d 818, 825
(Tex.App—Houston [14th Dist.] 2000, pet. denied)
("after taking the four juveniles into custody, [the
officer] took them back to the scene of the crime for
identification rather than taking them directly to a
designated juvenile processing office."). This argu-
ment is therefore without merit.

2. Judge Teniente's Office

Next, J.D. argues he was illegally detained in
Judge Richard Teniente's office because the order
designating "the offices, hearing rooms and court-
rooms of the Magistrates of Bexar County," is too
general in that it does not designate a specific areato
be used exclusively for processing juvenile offend-
ers. He further contends Judge Teniente improperly
participated in the taking of J.D .' s statement. We
disagree.

For support that the designation is too gen-
eral, J.D. relieson Anthony v. State, 954 SW.2d 132
(Tex.App—San Antonio 1997, no pet.). However,
Anthony is distinguishable and, contrary to J.D.'s
assertion, this court did not hold in Anthony that
"the general designation of police stations and mag-
istrates' offices’ was improper. Id. at 135-36. In-
stead, we concluded the defendant's statement was
taken in violation of the Family Code because the
homicide office had not been designated solely for
the purpose of processing juveniles; the magistrate
who informed Anthony of his rights was unaware of
any special designation making his courtroom a ju-
venile processing office; and police failed to contact



a juvenile officer. Id. at 134. Therefore, the court
determined the police procedure failed to "supply the
child with protection against the stigma of criminal-
ity or exposure to adult offenders.” Id. at 136. See
also Comer, 776 SW.2d at 196 (reasoning behind
the rule is to "avoid the 'taint of criminality’ inherent
in interrogation conducted at the unsupervised dis-
cretion of law enforcement officers.").

Unlike in Anthony, Judge Teniente testified
he had been designated as one of the officials before
whom juveniles may be brought when taken into
custody. [FN1] The judge also testified that as part
of his official duties as a designated official, he a-
ministers warnings to juveniles as required by the
Family Code. Moreover, there is no evidence J.D.
was subjected to the "taint of criminality." See id.
The record shows JD. was arrested and taken into
custody in his home while his parents were present.
He was then transported to 214 W. Nueva, Room
109, a place designated as a juvenile processing of-
fice. His parents were also present at the processing
office.

FN1. During the suppression hearing, the State
showed Judge Teniente a 1997 designation order
signed by Judge Andy Mireles. This is the order
that J.D. contends is too general because it fails to
designate a specific place to be used exclusively
for juvenile processing. However, Judge Teniente
testified his office had been designated by a later
order signed by District Court Judge Carmen Kd-
sey.

Detective Thomas Matjeka testified he
walked J.D. across the street to the office of Judge
Teniente, who informed J.D. of hisrights and gave
him the warnings required by the Family Code. See
Tex. Fam.Code Ann. § 51.095(a)(1)(A) (Vernon
Supp.2000). Matjeka then returned J.D. to 214 W.
Nueva, Room 109, took J .D.'s statement, and te-
turned to Judge Teniente's office where J.D. sgned
the completed statement in the judge's presence as
required by section 51.095(a)(1)(B).

Matjeka testified this was the procedure nor-
mally used when taking a juvenile's statement and
that he did not accompany J.D. inside Judge
Teniente's office. Judge Teniente testified only he
and his clerks were present in his office; no law en-
forcement personnel or adult offenders were present.
Thus, unlike Anthony, the purpose of requiring a
specialy designated area to protect juveniles from
exposure to adult offenders and the stigma of crimi-
nality was achieved. See Williams v. State, 995
SW.2d 754, 758-59 (Tex.App—San Antonio 1999,
no pet.) (distinguishing Anthony using similar rea-
soning). We therefore hold the trial court did not err
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in overruling J.D.'s motion to suppress on this basis.
Accordingly, we overrule J.D.'s second point )
of error.

DELAY IN TRANSPORTING AND
PROCESSING JUVENILE

In his third point of error, J.D. argues the trial
court erred in denying his motion to suppress be-
cause: (1) he was not delivered to the juvenile proc-
essing center without unnecessary delay; and (2) he
was detained for an impermissible period of time at
the juvenile processing center before being taken to
ajuvenile detention facility.

Discussion

1. Delay in Transporting J.D. to the Juvenile Proc-
essing Office

Section 52.02(a) of the Texas Family Code
provides that a child taken into custody must be
taken, without "unnecessary delay,” to a juvenile
processing office. See Tex. Fam.Code Ann. §
52.02(a) (Vernon Supp.2000). J.D. argues the length
of time he was detained in his home before being
transported to the juvenile processing office violated
section 52.02(a). We disagree.

This section of the Family Code "by its very
terms contemplates that 'necessary' delay is permis-
sible Contreras v. State, No. 1682-99-CR, 2001
WL 717495, *4 (Tex.Crim.App. June 27, 2001).
Whether the delay is necessary is "determined on a
case by case basis." Id. The Court of Criminal Ap-
peals in Contreras held that police activities taken to
secure the scene and save a victim's life are not only
legitimate but necessary and therefore justify brief
delays. Id. Contreras involved a forty-fifty minute
delay. Therefore, the issue we must decide is
whether the delay in this case was necessary.

The parties dispute the time J.D. was taken
into custody and the total length of the delay. J.D.
argues it was a three to four hour delay. The State,
on the other hand, contends the delay was one and
one-half to two hours. As the State notes, the record
does not provide adetailed chronology of the events
that took place that morning. Consequently, we do
not know exactly how long J.D. was in custody be-
fore being taken to the juvenile processing office. At
most, it appears J.D. could have been in custody for
two or two and one-half hours before he was logged
in at the juvenile processing office between 11:10
am. and 11:15 am.

During this time, three things happened: the
officers secured the scene, J.D. was allowed to speak
with his parents, and a gang unit detective ques-
tioned J.D. and the other juvenile. Of these, the |atter
took only twenty minutes. It is unclear, though, ex-
actly how long the police spent securing the scene



and how long J.D.'s parents were permitted to talk to
him.

Nevertheless, the evidence presented d the
suppression hearing suggests much of the delay was
attributable to the police securing the scene, which
included steps the police took to search the house for
weapons and the second juvenile who was thought to
be armed and hiding somewhere in the house. Police
eventually found the juvenile hiding in the bathroom
where a standoff ensued with the juvenile threaten-
ing to Kill himself. Thus, these steps were necessary
not only for the safety of the officers at the scene but
also for the safety of the twojuveniles. Seeid. at * 1.

J.D.'s statements regarding his plan to shoot
and kill some children at a nearby school created
further concern for public safety. See id. at *2. (cit-
ing Comer v. State and discussing the competing
concerns of "protecting the public while insulating
children from the taint of criminality"). With this
concern in mind, the police, out of an abundance of
precaution, questioned J.D. briefly before leaving
the house to determine if there were other co- con-
spirators, whether the incident was gang related, and
who were the intended targets of the crime. To pro-
tect J.D.'s rights, the police administered Miranda
warnings twice before questioning him. To protect
him from the "taint of criminality,” the police had a
detective dressed in civilian clothes question J.D. At
no time during this period did the police attempt to
obtain a written statement from J.D. And, as stated
previously, Detective Owen spent a total of only
twenty minutes questioning J.D. and the other juve-
nile.

Despite legitimate police concern for public
safety, the trial court suppressed all of J.D.'s oral
statements to Detective Owen in response to her
direct questioning, but admitted a statement he made
spontaneously while she was questioning the other
juvenile. Nevertheless, the court concluded the delay
at J.D.'s house was justified because of the public
safety issues involved. Viewing the evidence in the
light most favorable to the trial court's ruling, we
hold that the trial court did not err in concluding the
delay in transporting J.D. to the juvenile processing
office was necessary under the circumstances.

2. J.D.'s Detention at the Juvenile Processing Center

JD. next contends his written statement
should have been suppressed because he was de-
tained for an impermissible period of time before
being taken to the juvenile detention center. We dis-
agree.

Section 52.025(d) "contemplates that an offi-
cer may first, for a maximum of six hours, take a
juvenile to a processing center" before delivering the
juvenile to a juvenile detention center or one of the

other five options listed in section 52.02(a). Baptist
Vie Le v. State, 993 SW.2d 650, 653-54 (Tex.Crim.
App.1999). Thus, the issue here is whether J.D. was
detained at the processing office for longer than six
hours.

JD. was logged in at the juvenile processing
office between 11:10 and 11:15 a.m. Matjetka testi-
fied he had completed taking J.D.'s statement by
4:50 p.m. JD. signed his statement in Judge
Teniente's office at 5:14 p.m. and was then taken
immediately back to the juvenile processing office to
be booked at the Bexar County Juvenile Detention
Center. J.D. concedes the record is silent as to the
time he was actually delivered to the juvenile deten-
tion facility. Based on the available evidence, we
hold the trial court correctly concluded J.D.'s deten-
tion at the processing office was within the parame-
ters set forth in the Family Code and his written
statement was therefore admissible. Accordingly, we
overrule J.D.'sfinal point of error.

7. 50 MINUTE DELAY TO SECURE MUR-
DER SCENE NOT UNNECESSARY WN-
DER SECTION 52.02

Contrerasv. State, _ SW.3d ___, No. 1682-99,
2001 WL 717495, 2001 Tex.Crim.App. Lexis 58
(Tex.Crim.App. 6/27/01)[Texas Juvenile Law 297
(5th Ed. 2000)]

Facts: A jury convicted the appellant of murder and
sentenced her to 40 years confinement. At the time
of the offense, the appellant was a fifteen-year-old
juvenile; she was certified and tried as an adult in
district court. Finding that her written statement was
taken in violation of the Texas Family Code and was
therefore inadmissible, the Court of Appeals re-
versed the judgment of the trial court and remanded
the case for further proceedings. See Contreras v.
State, 998 SW.2d 656, 657 (Tex.App.Amarillo
1999, pet. granted). We find the trial court properly
admitted the appellant's statement and, therefore
reverse the judgment of the Court of Appeals.
Viewed in the light most favorable to the trial
court's ruling admitting the appellant's written state-
ment, the evidence shows that appellant murdered
her "stepfather" in the early morning hours of Janu-
ary 11, 1996, by stabbing him in the chest with a
carving knife as he lay sleeping in bed. The police
arrived at the residence at approximately 3 am. in
response to a 911 call placed by the appellant. The
appellant approached police from a field and said
that she "stabbed him" after an officer asked her
what had happened. The police arrested the appel lant
and placed her in the back of a patrol car and trans-



ported her to a duly designated juvenile office about
45 to 50 minutes after the arrest. The Court of Ap-
peals's analysis of the delay in transporting the a-
pellant focused on this forty-five minute period.

During this period, the police made attempts
to save the victim's life, and they "secured the
scene." The police did not interrogate or attempt to
obtain a written statement from the appellant during
thistime.

The officer in charge of the crime scene, Far-
ren, testified that trying to save the victim's life and
"'securing the scene" were police priorities.

A. Our first priority is to determine
whether, in fact, a crime has been committed.
Once we determine a crime has been commit-
ted, then it would be the—after giving assis-
tance to anybody who needs aid, then we
would secure the scene.

This officer testified that "securing the scene" n-
cluded taking steps to preserve "al the evidence at
that scene" and to insure the appellant's safety and
the saf ety of the police officers present at the scene.

Q. Let me back up a second. Have you
testified in front of this jury about going back
to [appellant], shining a flashlight on her
hands?

A. No, sir, | have not.

Q. Did that happen that night?)

A.Yes, g, it did.

Q. Do you remember what time that hap-
pened?

A. It was probably, oh, probably 25 min-
utes after we arrived. Once | had her secured
in the back of the patrol car, we went ahead
and approached the house. Once we deter-
mined that it was safe to enter the house, we
entered and we discovered the victim in the
condition he was in. We called for an ambu-
lance to go ahead and come into the location.
From viewing the victim, it was obvious that
he was in very critical condition. At that time,
we made a determination that we would begin
first aid on the victim, moved the victim from
the bed and began to do CPR on the victim.
Probably three to five minutes later, the fire
department arrived. They took over the first
aid to the victim. At that time, it was deter-
mined that [appellant] should be transported
down to the Juvenile Division for further
processing. But before we did so, | wanted
[appellant] checked for any additional weap-
ons or any other physical evidence that might
connect her to this crime.
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This officer testified that "securing the scene" also
included taking steps to prevent the destruction of
evidence.

Q. Now, you had an occasion to have a
discourse with [appellant] later about some
gloves; isthat correct?

A. Well, after we got inside the scene and
discovered what we had and after her [oral]
statement that she had stabbed him, we—a
decision was made that she should be trans-
ported to the Juvenile Division of the Ama-
rillo Police Department. Prior to her being
transported, | wanted her searched for any a-
ditional weapons for not only our safety, but
her safety, and if she had any further evidence
on her, including any blood that might have
been transferred from the knife or the victim
onto her. | wanted to make sure that wasn't
destroyed either by simply wiping it off or
wetting her hands with her tongue or any pos-
sible way she could destroy this evidence.

So we had her removed from the car.
She-a metal detector wand was used to scan
her for any additional metal objects, one, be-
cause she was afemale, and two, because she
wasajuvenile.

At that time, | asked her to show me her
hands, at which time she put out her hands. |
shined a flashlight over them and she said,
'‘Oh, no, | was wearing gloves.'

Appellant gave a voluntary, written statement after
the police transported her to a juvenile office. The
trial court admitted this written statement into evi-
dence.

Held: Court of Appealsreversed and remanded.

Opinion Text: The Court of Appeals held that the
45 to 50 minutes it took the police to transport the
arrested appellant from the crime scene to a juvenile
office was an "unnecessary delay" and, therefore,
violated Section 52.02(a)(2) of the Texas Family
Code. [FN2] See Contreras, SW.2d at 661. The
Court of Appeals decided that the police "investigat-
ing the stabbing" was "an inadequate justification for
the delay in transporting [appellant] to a duly desig-
nated juvenile office." Seeid.

FN2. Section 52.02(a)(2), in relevant part, required
the police to take the arrested appellant to the des-
ignated juvenile office "without unnecessary c-
lay."



The Court of Appeals also found that admis-
sion of appellant's written statement harmed her be-
cause it was inconsistent with her necessity defense
at trial and, therefore, could have contributed to the
trial court's decision to deny appellant's requested
jury instruction on this defense. See id. at 661- 64.
This, according to the Court of Appeals, compro-
mised "the integrity of the process leading to [appel-
lant's] conviction." See id. at 664; but cf. Harris v.
New York, 91 S.Ct. 643, 64546 (1971) (shield pro-
vided by prophylactic rule requiring exclusion of
voluntary ad reliable statements "cannot be per-
verted into a license to use perjury by way of a de-
fense, free from the risk of confrontation with prior
inconsistent utterances').

Despite the harm standard the Court of Ap-
peals purported to apply, whether the admission of
the appellant's written statement had a "substantial
or injurious effect” or a "very dlight effect” on the
jury's verdict, the Court of Appeals could not say the
content of the written statement had no effect upon
the jury in its determination of guilt. See Contereas,
998 S.W.2d at 661.

We granted the State's petition for discretion-
ary review to decide: 1) whether the Court of Ap-
peals erred in determining that the appellant's written
statement was inadmissible because she was not
transported "without unnecessary delay” to a juve-
nile processing office; and 2) whether the Court of
Appeals erred in finding harm in the admission of
said statement. Because we find that the Appellant
was transported to a designated juvenile facility
without unnecessary delay, we find it unnecessary to
address the second ground for review.

Laws governing juveniles accused of delin-
quency have been enacted by the Legislature and are
set out in Title 3 of the Family Code. See Matter of
D.M.G.H., 553 S.W.2d 827, 828 (Tex.Civ.App.—El
Paso 1977, no writ). That title of the Family Code is
designed to serve the dual role of protecting the pub-
lic while insulating children from the taint of crimi-
nality. See Comer v. State, 776 SW.2d 191, 193
(Tex.Crim.App.1989). "Police officers, Courts, and
others involved in the handling of juveniles are
bound to comply with the detailed and explicit pro-
cedures enacted by the Legislature in that Code."
See Matter of D.M.G.H., 553 SW.2d at 828.
"Where the officer deems it necessary to take the
child into custody, § 52.02(a) ... dictates what he
must then do 'without unnecessary delay[.]™ See
Comer, 776 SW.2d at 194, see also Baptist Vie Le
v. State, 993 SW.2d 650, 655 (Tex.Crim.App.
1999)(officers must follow "very specific actions’
set up by the Legislature in dealing with juveniles;
this case also explicitly reaffirms Comer); see also
Anthony v. State, 954 SW.2d 132, 134 (Tex.App—
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San Antonio 1997) (when detaining juveniles, offi-
cers must follow § 52.02); see also Matter of R.R.,
931 S\W.2d 11, 14 (Tex.App—Corpus Christi 1996,
no writ)(stating that those dealing with juveniles are
"bound" by the Family Code's "explicit proce-
dures"); see also State v. Langley, 852 S.W.2d 708,
709 (Tex.App—Corpus Christi 1993, pet. re-
f'd)(stating that the Texas Family Code dictates what
officers must do when delivering juveniles to the
court).

In Comer, a sixteen year old juvenile was
arrested at 6:24 p.m., driven to a police station to
pick up some forms, taken to the home of a Justice
of the Peace to have warnings administered, returned
to the police station where a written statement was
taken, returned to the home of the Justice of the
Peace to have the statement signed, and finaly, at
approximately 9:30 p.m., he was taken to a juvenile
detention center. See Comer, 776 SW.2d at 192-93.
The Comer court found that this police action vio-
lated Family Code § 52.02(a) and as a result, the
statement taken should not have been admitted into
evidence. See id. at 196-97. While the rules in
Comer apply when juveniles are taken into custody,
the facts before us are distinguishable. No interroga-
tion of the juvenile took place before Family Code §
52.02(a) compliance had been met by the officers
involved and officers "immediately" determined that
compliance with § 52.02(a) was necessary. There
were no attempts by the police to interrogate the
appellant and no police action taken that could be
construed as coercive before they complied with the
requirements of § 52.02(a) of the Family Code.

Section 52.02(a)(2) requiring the police to
transport an arrested juvenile to a designated juve-
nile office without "unnecessary delay" by its very
terms contemplates that "necessary" delay is permis-
sible. This can only be determined on a case by case
basis. The issue that we address de novo in this case
is whether the 45 to 50 minute delay attributable to
police efforts to save the victim's life and to police
efforts to "secure the scene” is a "necessary" delay.
See Guzman, 955 SW.2d at 88-90 (Courts of Ap-
peals decisions in cases like this may be reviewed de
novo by this Court).

We hold that the de minimis 45 to 50 minute
delay in this case attributable to these police efforts
is a "necessary" delay. No one should dispute that
delay attributable to trying to save the victim's life
was a "necessary" delay. The Court of Appeals
failed to factor thisinto its analysis of the "unneces-
sary delay” issue. See Contreras, 998 S.W.2d at 661
(deciding only that police "investigating the steb-
bing" was inadequate justification for the delay).

Characterizing the delay as attributable only
to the police "investigating the stabbing" does not



thoroughly account for the record evidence. The
evidence supports a finding that the delay in this
case was also attributable to the police "securing the
scene." The trial court could have reasonably n-
ferred from the testimony set out above that "secur-
ing the scene" was "necessary" to preserve the integ-
rity of the crime scene and to prevent the destruction
of evidence. This legitimate and necessary police
activity of "securing the scene" likewise justifies the
de minimis delay in this case.

Our decision in this case is consistent with
Family Code policies discussed in this Court's deci-
sion in Comer. Unlike Comer where the police inter-
rogated the arrested juvenile suspect for three hours
before the police complied with relevant Section
52.02 Family Code provisions, the police in this case
"immediately" decided upon the appellant's arrest
that compliance with these statutory provisions was
required. See Comer, 776 SW.2d at 193- 94, 196
(Section 52.02 Family Code provisions must be
complied with "immediately" upon taking a juvenile
into custody).

Police involvement with the appellant was
narrowly circumscribed to "securing the scene'
which was necessary and legitimate police activity.
See id. at 196 (Family Code provisions intend to
narrowly circumscribe police involvement with a-
rested juveniles). The police did not stray beyond
"securing the scene” by interrogating and attempting
to obtain a statement from appellant during the 45 to
50 minutes that she was detained in the back of the
patrol car. A contrary decision would fail to properly
weigh the "competing purposes’ in cases like this.
Seeid. at 193 (discussing Family Code's "competing
purposes").

Judge Johnson's dissenting opinion misapplies
the standard of review by viewing the evidence in
the light least favorable to the trial court's ruling
admitting appellant's statement. The dissenting opin-
ion does this by focusing on evidence that aguably
does not support the trial court's ruling and by ignor-
ing evidence that supportsthetrial court's ruling.

For example, the dissenting opinion discounts
what it characterizes as "testimony that some of the
officers attempted to help treat the victim," and em-
phasizes some testimony "that trained medical per-
sonnel were at the scene and treating the victim early
on." Contreras, slip op. at 3 (Johnson, J., dissenting).
This, however, in no way undermines a finding that
some of the delay was due to police efforts to save
the victim's life. Moreover, the evidence set out in
the dissenting opinion about what the police were
doing at the crime scene arguably lends support to a
finding that these were police efforts to "secure the
scene.” Examples of this are photographing the
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crime scene and searching the field for weapons to
prevent their possible | oss.

Notwithstanding this, the record in thiscaseis
not at all clear about which officer was doing what at
which time. Even the dissenting opinion cannot de-
termine from this record the number of police vehi-
cles at the scene. See Contreras, dlip op. a 3. What
is clear, however, is that the testimony of the officer
in charge of the crime scene, Farren, supports find-
ings that the entire delay was attributable to police
efforts to save the victim's life and to "secure the
scene" which included steps to prevent the destruc-
tion of evidence and to provide for the safety of ap-
pellant and the officers at the scene. The dissenting
opinion does not discuss Farren's testimony and it
makes no claim that Farren's testimony fails to sup-
port these findings even though it does acknowledge
that efforts to "secure the scene” and to save the vic-
tim'slifeisanecessary delay.

The judgment of the Court of Appeals is re-
versed and this case is remanded there for further
proceedings consistent with this opinion.

PRICE, J.,, concurs in the judgment of the
Court.

Meyers, J., filed adissenting opinion.

The majority says "in cases like this," the
appropriate standard for review is set forth in Guz-
man v. State, 955 SW.2d 85 (Tex.Crim.App.1997).
But Guzman was not a "case like this." Guzman was
a Fourth Amendment case. This is a case involving
the application of a state statute. These are not the
same. Discretionary review of this case should not
have been granted, and | would hold our granting of
review was improvident. This Court ought to take
another look at the principles articulated in Arcilav.
State, 834 SW.2d 357 (Tex.Crim.App.1992).

In Guzman, we granted review to decide
whether the Court of Appeals had erred in its appli-
cation of law to facts under the Fourth Amendment.
In determining the appropriate standard of review,
we relied solely on the United States Supreme
Court'sopinion in Ornelasv. United States, 517 U.S.
690 (1996). Ornelas, also a Fourth Amendnent case,
stated the following with respect to review of issues
under the Fourth Amendment: "the legal rules for
probable cause and reasonable suspicion acquire
content only through application. Independent e-
view is therefore necessary if appellate courts are to
maintain control of, and to clarify the legal princi-
ples." Guzman, 955 S.W. at 87 (quoting Ornelas ).
But Guzman has been taken beyond the confines of
the Fourth Amendment. It's as though this Court is
compelled to "maintain control of, and [ ] clarify the
legal principles’ involved in virtually every issue



that comes before us, particularly if the result is one
we do not like.

On the last day of our judicial session exactly
nine years ago, Judge Benevides, writing for a ma-
jority of this Court, described the scope of our role
asacourt of discretionary review:

Like this Court, the courts of appeals
are duty-bound to uphold the constitution and
laws of this State and of the United States. So
long as it appears that they have discharged
that duty conscientiously by impartia
application of pertinent legal doctrine and fair
consideration of the evidence, it is our duty in
turn to respect their judgments. Our principal
role as a court of last resort is the caretaker of
Texas law, not the arbiter of individual appli-
cations. When different versions of the law,
including unsettled applications of the law to
significantly novel fact situations, compete
for control of an issue, it is finally the job of
this Court to identify and elaborate which is
to control thereafter. But, except under com:
pelling circumstances, ultimate responsibility
for the resolution of factual disputes lies
elsewhere. See Meraz v. State, 785 S.\W.2d
146, 152-154 (Tex.Cr.App.1990) (Courts of
appeals are the final arbiters of fact ques-
tions); Meeks v. State, 692 SW.2d 504, 510
(Tex.Cr. App.1985) (Voluntariness of consent
isafact question).

* % %

... the only basis for complaint here is that the
Dallas Court of Appeals somehow managed
to get it wrong. Even if our own decision
might have been different on the question
presented, we cannot accept the proposition
that an appellate court's judgment ought to be
subject to reversal on such basis, at least
when the evidence is sufficient to support it.
Doing so only tends to undermine the respec-
tive roles of this and the intermediate courts
without significant contribution to the crim-
nal jurisprudence of the State. This Court
should reserve its discretionary review pre-
rogative, for the most part, to dispel any con-
fusion generated in the past by our own case
law, to reconcile settled differences between
the various courts of appeals, and to promote
the fair administration of justice by trial and
appellate courts throughout Texas. See
Tex.R.App.P. 200(b), (c); DeGrate v. State,
712 SW.2d 755 (Tex.Cr.App.1986).

... we decline, to substitute our own judgment
on ultimate questions of fact for that of the
lower courts.
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Arcilav. State, 834 S.W.2d 357, 360-61 (Tex.Crim.
App.1992).

A lot can happen in almost a decade. This is
this last day or our 2000-2001 session. We do not
currently seem to have a notion of our role within
the system that bears any semblance to that de-
scribed by Judge Benevides nearly a decade ago.
Applying Guzman indiscriminately, and conducting
de novo reviews without examining the appropriate-
ness of such review in the context at issue, [FN4] we
utilize our powers of discretionary review in a man-
ner that resembles that of a super-appellate court.

FN4. The instant case involves the application of
facts to the law under a statute. | have found no
case discussing the appropriate standard of review
for statutory construction or for the application of
law to a statute. It may be that de novo review is
appropriate. Or perhaps statutes should be treated
like rules of evidence, in which case abuse of dis-
cretion is appropriate. | don't really know and | de-
cline to invest more time to research this question
as alonevoice, at thisjuncture.

The Court of Appeals did its job in this fact-bound
case. The court applied the statute to the facts and
decided there was unnecessary delay. The appeals
court did not misconstrue the statute. The State, and
the majority, simply disagree with the conclusion
reached by that court. A determination of what is
"unnecessary delay" under the statute is subjective
and calls for a case-by- case assessment. This is pre-
cisely the kind of assessment that falls smack within
the realm of appellate review by our courts of -
peals. We should not have granted review here. We
should now hold that this case was improvidently
granted. | dissent.

Johnson, J., joined by Holland, J. dissenting.

| respectfully dissent. Section 52.02(a) of the
Texas Family Code provides that a child taken into
custody must be taken, without "unnecessary delay,”
to ajuvenile processing office. The majority charac-
terizes the delay in this case as de minimis and g-
pears to hold that, as a genera matter, a delay of
forty-five to fifty minutesis"necessary" when due to
police efforts to save a victim's life and secure a
crime scene. Ante, at —- (dip op. at 6-8). If the offi-
cers in this case were necessarily involved in such
activities, the majority's holding would stand up to
scrutiny. The record shows, however, that thisis not
the case.

It is true that the delay here was significantly
shorter than in other cases in which unnecessary
delay was found. Comer v. State, 776 S.W.2d 191
(Tex.Crim.App.1989) (delay of about three hours);
In re D.M.G.H., 553 SW.2d 827 (Tex.Civ.App.



1977, no writ) (delay of almost ten hours). However,
as both the majority and the court of appeals note,
whether there was an "unnecessary delay" in taking
aminor to ajuvenile processing center is a determi-
nation which must be made on a case-by-case basis.
Ante, at —- (dlip op. at 6); Contreras v. State, 998
SW.2d 656, 660 (TexApp—Amarillo 1999). Yet,
the majority fails to make its determination on this
basis. The evidence, as set out in the record of this
case, demonstrates that the delay was unnecessary.
[FN1]

FN1. The majority assertsthat | have "misapplig[d]
the standard of review by viewing the evidence in
the light least favorable to the trial court's rul-
ing..." Ante, a8 —— (slip op. at 8-9). To the con-
trary, by accepting as true everything testified to by
the state's witnesses in support of the claim of
"necessary delay,” | have applied the appropriate
standard of "in the light most favorable to the trial
court'sruling."

According to the testimony presented at trial,
Officers Farren and Coleman were the first officers
to arrive on the scene. At about 3:00 am., they got
out of their vehicles and were approached by appel-
lant. After appellant made incriminating statements
to the officers, the officers decided that she should
be transported to the Juvenile Division of the Police
Department. Appellant was taken to the officers' car
and searched using a wand metal-detector. Officer
Heaster and his partner, Officer Wertz, arrived at the
scene at about 3:05 am. Appellant was placed in
their patrol car. Employees of the Fire Department
were aready at the scene and were attempting to
treat the victim when Charles Olsen and his partner,
employees of Amarillo Medical Services, arrived at
the scene and began treating the victim. Officer Ha-
ley collected evidence, and photographed, video-
taped, and did a sketch of the crime scene.

Heaster testified that he went inside the resi-
dence briefly to try to assist with first aid, but he did
not stay because the Fire Department and Amarillo
Medical Services were aready present and working
on the victim. Within a few minutes, the victim was
taken from the scene. Heaster then spent ten to fif-
teen minutes taking photographs inside the residence
and searching the area from where appellant had
been seen coming. Heaster and another officer, Ser-
geant Trupe, went to the school grounds across from
the residence and spent about another three to five
minutes searching for any possible evidence. Heaster
then spoke with appellant's sister for a minute or less
and then went back to his patrol car. He searched
appellant and then took her to the Juvenile Division.
However, Heaster also testified that "mainly" his
duty was to sit with appellant in the patrol car.
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Although there was testimony that some of
the officers attempted to help treat the victim, it is
clear that trained medical personnel were at the
scene and treating the victim early on. There were at
least six officers on the scene, with at least four pre-
sent within five minutes of the first contact with gp-
pellant, and it is clear that the police were familiar
with the requirements of § 52.02. Considering the
number of officers at the scene(6), the number of
police vehicles at the scene (4-5), the early arrival of
paramedics, the fact that part of the delay included a
search of school grounds across from the scene, and
Heaster's testimony that he merely sat with appellant
in the patrol car for some period of time, the delay
between when appellant was taken into custody
(about 3:05 am.) and when she was finally trans-
ported from the scene (about 3:46 am.) to the Juve-
nile Division (about 3:55 am.) cannot be justified as
"necessary." Given all the evidence, | cannot say that
the court of appeals erred in holding that the delay in
taking appellant to the Juvenile Division was unnec-
essary.

I would affirm the judgment of the court of
appeals. | dissent.

8. DETOUR TO RECOVER STOLEN
PROPERTY ON WAY TO PROCESSING OF-
FICE VIOLATES FAMILY CODE

Roguemore v. State, 60 SW.3d 862 (Tex.Crim.
App. 11/14/01) [Texas Juvenile Law 297 (5th Edi-
tion 2000)].

Facts: Family Code section 52.02(a) requires that
once an officer takes a juvenile into custody, the
officer must do one of six enumerated acts without
unnecessary delay and without first taking the juve-
nile to any place other than a juvenile processing
office. Article 38.23 of the Code of Criminal Proce-
dure requires the suppression of evidence if section
52.02(a) is not followed. The officers in this case
obtained a confession and recovered stolen property
after taking the appellant into custody but before
taking him to ajuvenile processing office. We must
determine whether the trial court erred in admitting
testimony regarding the oral statements and testi-
mony concerning the recovery of stolen property.
We hold that because the appellant's oral statements
were not the result of custodial interrogation and
were made en route to a juvenile processing office,
the trial court properly admitted testimony regarding
the oral statements. We aso hold that, because the
appellant was not first taken to a juvenile processing
office before the stolen property was recovered, sec-
tion 52.02(a) was not followed and the trial court



erred in admitting evidence concerning the recovery
of the stolen property. Accordingly, we reverse the
judgment of the Court of Appeals and remand the
case for aharm analysis.

I. FACTS

This case arises from two armed robberies in
Houston. At a motion to suppress hearing, Officer
Garcia testified that he and Officer Heimann went to
the appellant's grandparent's home to take the appel-
lant into custody for armed robbery. Garcia ex-
plained that the appellant's uncle brought the appel-
lant out from a back room and that the uncle told the
appellant that he needed to cover himself because
people were pointing the finger at him. Garcia told
the appellant that he was under arrest for a gas sta-
tion robbery, placed the appellant in the police car,
and proceeded to read the appellant his Miranda
warnings.

Garcia testified that the appellant said that he
wanted to cooperate with the police. Garcia further
testified that the appellant admitted that he and two
other men had robbed a woman at a gas station and
offered to take the officers to the stolen property.
Garcia explained that the appellant led them to a
nearby house, where the officers recovered some
pictures and a credit card receipt that bore the name
of a robbery victim. Garcia stated that, after they
recovered the property, the officers took the appel-
lant to the juvenile division. In answer to the State's
question on cross-examination, Garcia estimated
that, from the time they took the appellant into cus-
tody to the time they recovered the property, be-
tween 20 and 25 minutes had elapsed.

At the hearing, the appellant argued that tes-
timony concerning his oral statements and the -
covery of the stolen property should be suppressed
because he was not taken without unnecessary delay
and was not taken first to a juvenile processing of-
fice, in violation of Family Code section 52.02(a).
Thetrial court denied the motion to suppress without
issuing written findings of fact or explaining its ra-
tionale. Garcia testified before the jury regarding
both the appellant's oral statements and the recovery
of the stolen property.

The appellant raised the same arguments on
direct appeal. The Court of Appeals affirmed the
conviction, Roquemore v. State, 11 S.W.3d 395,
400-01 (Tex.App.—Houston [1st Dist.] 2000) (op.
on reh'g), [Juvenile Law Newsletter 1 00-1-14] hold-
ing that the confession and the offer to take the offi-
cers to the stolen property were voluntary statements
and not the result of custodial interrogation. Because
Comer v. State, 776 SW.2d 191 (Tex.
Crim.App.1989), interpreted section 52.02(a) to re-
quire both custody and interrogation, the Court of
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Appeals concluded that section 52.02(a) did not op-
erate to exclude the officer's testimony concerning
the appellant's statements. Roquemore, 11 SW.3d at
399-400. The Court of Appeals also held that, even
if section 52.02(a) was not followed, testimony
about the recovery of stolen property was properly
admitted. Id. at 400. The Court of Appeals limited
Comer to its facts and held that, because there was
no evidence of improper impact by the police offi-
cers and because there was no unnecessary delay,
exclusion was unwarranted. 1d.

We granted review to determine whether tes-
timony describing the appellant's oral statements and
testimony concerning the recovery of the stolen
property should have been suppressed under section
52.02(a).

Held: Reversed and remanded.

Opinion Text: 1l. DISCUSSION

In reviewing a motion to suppress, we give
great deference to a trial court's determination of
historical facts. See Guzman v. State, 955 S.\W.2d
85, 89 (Tex.Crim.App.1997). Mixed questions of
law and fact that turn on the credibility and -
meanor of a witness are reviewed under the almost-
total-deference standard, and mixed questions of law
and fact that do not turn on the credibility and de-
meanor of awitness are reviewed de novo. Id. Also,
we examine the evidence in the light most favorable
to the trial court's ruling. State v. Ballard, 987
SW.2d 889, 891 (Tex.Crim.App.1999). When the
tria court does not file findings of fact, we assume
that the trial court made implicit findings that sup-
port its ruling, so long as those implied findings are
supported by the record. State v. Ross, 32 SW.3d
853, 855 (Tex.Crim.App.2000). If the decision is
correct under any theory of law applicable to the
case, the ruling will be sustained. 1d. at 855-56.

Because the appellant was a juvenile at the
time of his arrest, the provisions of the Family Code
control issues involving the appellant's substantive
rights. See Comer, 776 SW.2d at 196 (holding that
issuesinvolving the substantive rights of pre-transfer
juveniles are governed by the Family Code). Section
52 . 02(a), at the time of the appellant's arrest, read
in relevant part: "A person taking a child into cus-
tody, without unnecessary delay and without first
taking the child to any place other than a juvenile
processing office designated under Section 52.025 of
this code, shall do one of the following [enumerated
acts]." Act of May 26, 1991, 72d Leg., R.S., ch.
495, § 1, 1991 Tex. Gen. Laws 1738, 1738-39
(amended 1999) (current version at Tex. Fam.Code
§ 52.02(a) (Vernon Supp.2001)). Former Family
Code section 51 .09(d)(2) read, "This section does



not preclude the admission of a statement made by
the child if: ... the statement does not stem from cus-
todial interrogation.” Act of May 27, 1991, 72d Leg.,
R.S., ch. 593, § 1, 1991 Tex. Gen. Laws 2129, 2130
(amended 1999) (current version at Tex. Fam.Code
§ 51.095(b)(1) (Vernon Supp.2001)).

The appellant argues that because he was not
taken first to a juvenile processing office before
making statements to Garcia and before recovering
the stolen property, the trial court erred by not sup-
pressing Garcias testimony. The appellant relies on
our decision in Comer for the proposition that the
Family Code's provisions should be strictly fol-
lowed.

In Comer, we reviewed the question: whether
a written statement by a juvenile should be sup-
pressed when section 52.02(a) had not been followed
but the statement appeared to be admissible under
section 51.09(b)(1). The facts were that three hours
had elapsed from the time Comer was taken into
custody until he was transported to a juvenile deten-
tion center. In the interval, Comer was taken to a
justice of the peace where he received the appropri-
ate Family Code admonishments. Comer made a fulll
confession in writing before the justice of the peace.

We held that the three-hour time-period was
an unnecessary delay and that the written statement
was inadmissible,  notwithstanding  section
51.09(b)(1). See Comer, 776 SW.2d at 196. We
noted that Title Three of the Family Code contained
competing interests: to protect "the public from the
unlawful acts of children while concomitantly insu-
lating those children from the stigma of criminality
and providing for their welfare and edification." Id .
at 193. In the same vein, there is tension between
section 52.02(a) and section 51.09(b)(1). We re-
solved the tension by requiring that the provisions of
section 52.02(a) be followed before interrogation
under section 51.09(b)(1) is permitted. "Where the
officer deems it necessary to take the child into cus-
tody, section 52.02(a) ... dictates what he must then
do 'without unnecessary delay and without first tak-
ing the child anywhere else." " 1d. at 194. We rea-
soned that "Title 3 contemplates that once he has
found cause to initially take the child into custody
and makes the decision to refer him to the intake
officer ... a law enforcement officer relinquishes
ultimate control over the investigative function of
the case." Id. at 196. In other words, it was the legis-
lature's intent that "the officer designated by the ju-
venile court make the initial decision whether to
subject a child to custodial interrogation.” 1d. Be-
cause section 52.02(a)'s provisions were not fol-
lowed, and the taint of illegality had not dissipated,
we found a violation of article 38.23 of the Code of
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Criminal Procedure and remanded for a harm analy-
sis. Seeid. at 196-97.

In Baptist Vie Le, we reviewed the question:
whether a police officer complied with section
52.02(a) when he took the juvenile to a magistrate
and then directly to the homicide division. 993
SW.2d 650, 655 (Tex.Crim.App.1999). The facts
were that the juvenile was taken into custody and
then taken to a magistrate. Baptist Vie Le was then
transported to the Houston Police Department where
he gave awritten statement.

We held that the statement should have been
suppressed because nothing in the record indicated
that the Houston Police Department was an office
designated by the juvenile court under section
52.02(a). See id. at 654- 55. We emphasized that the
language of section 52.02(a) was both clear and
mandatory. See id. at 655. "The Legislature has set
forth very specific actions which a law enforcement
officer must take when arresting a juvenile.... [W]e
must not ignore the Legislature's mandatory provi-
sions regarding the arrest of juveniles." 1d. We reaf-
firmed our decision in Comer and noted that the leg-
islature intended police involvement to be restricted
to the initial seizure and prompt release or commit-
ment of the juvenile. Id. (quoting Comer, 776
SW.2d at 194-95). Because the evidence was -
tained in violation of section 52.02(a), we held it
was error not to suppress the confession and e-
manded for aharm analysis. Seeid. at 655-56 ("[The
officer] was required to do one of the five options
listed in section 52.02(a) 'without unnecessary de-
lay." Taking [Baptist Vie] Le to the homicide divi-
sion did not constitute one of these five options.").

In Comer and Baptist Vie Le, it is clear that
this Court established a policy of strict compliance
with the Family Code provisions, especially section
52.02(a). We will adhere to Comer and Baptist Vie
Le and continue to require strict compliance with the
Family Code. See Baptist Vie Le, 993 SW.2d at
655-56; Comer, 776 S\W.2d at 196-97.

A. Oral Satements

In applying the above principles, we cannot
agree with the appellant's argument that the oral
statements should have been suppressed because
section 52.02(a) was not followed.

Under section 51.09(d)(2), if a statement does
not stem from a custodial interrogation, the state-
ment is admissible. See Act of May 27, 1991, 72d
Leg.,, RS, ch.593 § 1, 1991 Tex. Gen. Laws 2129,
2130 (amended 1999) (current version at Tex.
Fam.Code § 51.095(b)(1)); cf. Tex.Crim. Proc.Code
art. 38.22 § 5 (allowing admission of statements that
do not stem from custodial interrogation); Jones v.
State, 795 SW.2d 171, 176 (Tex.Crim.App.1990)



(holding that voluntary statements that do not arise
from custodial interrogations do not violate the Fifth
Amendment). A custodial interrogation occurs when
a defendant is in custody and is exposed "to any
words or actions on the part of the police ... that [the
police] should know are reasonably likely to elicit an
incriminating response.” Rhode Island v. Innis, 446
U.S. 291, 300-01, 100 S.Ct. 1682, 64 L.Ed.2d 297
(1980); Jones, 795 S.W.2d at 174. Words or actions
by the police that normally attend an arrest and cus-
tody, such as informing a defendant of his Miranda
rights, do not constitute a custodial interrogation.
See Innis, 446 U.S. at 300; Jones, 795 SW.2d at
174, 176. A statement by a juvenile that is otherwise
admissible under section 51.09 may be found to be
inadmissible if the requirements of section 52.02(a)
are not followed. See Comer, 776 S.W.2d at 19596
(holding a juvenile's statement inadmissible for vio-
lations of section 52.02(a) notwithstanding the fact
that the statement was otherwise admissible under
section 51.09(b)).

According to Garcia's testimony at the motion
to suppress hearing, Garcia placed the appellant into
the squad car, told the appellant that he was under
arrest, and read him Miranda warnings. After hear-
ing his Miranda warnings, the appellant said that he
wanted to cooperate and then made the ora state-
ments. The appellant made the statements moments
after he was placed in the car and had received his
Miranda warnings. The oral statements were not the
result of any questions or conduct by Garcia. Fur-
thermore, there is no indication of any delay be-
tween the time Garcia took the appellant into cus-
tody and the time the statements were made. The
testimony indicates that the appellant made the
statements spontaneously and voluntarily while en
route to the juvenile division.

Based on Garcia's testimony, the trial court
was free to conclude that the appellant made the oral
statements while being transported to a juvenile of-
fice without unnecessary delay. See Tex. Fam.Code
§ 52.02(a); Ross, 32 S.W.3d at 855. The record sup-
ports the theory that the statements were freely made
and were not the result of custodial interrogation.
See Act of May 27, 1991, 72d Leg., R.S,, ch.593 §
1, 1991 Tex. Gen. Laws 2129, 2130 (amended 1999)
(current version at Tex. Fam.Code § 51.095(b)(1));
Innis, 446 U.S. at 300 301; Ross, 32 S.W.3d at 855-
56. We hold that the trial court properly refused to
suppress the testimony regarding the defendant's oral
statements.

B. Recovery of Stolen Property

Although the testimony regarding the oral
statements was properly admitted, the testimony
concerning the recovery of the stolen property was

allowed before the jury in violation of the Family
Code. The State argues that section 52.02(a) requires
neither that an officer immediately do one of the six
enumerated acts nor that a juvenile be taken imme-
diately to a juvenile processing office; rather, the
statute only requires that the officer do one of these
options without unnecessary delay. Because recover-
ing the stolen property was the appellant's sugges-
tion, and because the delay was only twenty to
twenty-five minutes in duration, the delay was not
unnecessary; therefore, the evidence was admissible.
We disagree that the evidence was admissible.

We do agree with the State that section
52.02(a) does not require that a police officer imme-
diately do one of the enumerated acts or that a juve-
nile be taken immediately to a juvenile processing
office. The key for timing questions is without wn-
necessary delay. But, section 52.02(a) requires more
than simply acting without unnecessary delay. The
statute has three requirements once the juvenile is
taken into custody: 1) the officer must do one of six
enumerated acts; 2) without unnecessary delay; and
3) without first taking the child to any place other
than a juvenile processing office. See Tex.
FamCode § 52.02(a); Comer, 776 SW.2d at 194-
95. By the clear language of the statute, it is not
merely a question of whether the officer did one of
the six enumerated options without unnecessary de-
lay, but also whether the officer took the juvenile to
any caher place first. Tex. Fam.Code § 52.02(a);
Comer, 776 S\W.2d at 194-95.

In this case, because the trial court denied the
motion to suppress, the implied finding is that the
officers complied with section 52.02(a). The record,
however, does not support this finding. Garcia's tes-
timony established that the officers did not take the
appellant to the juvenile division without first going
to any other place.

In a similar case involving section 52.02(b),
the Houston First Court of Appeals relied on our
opinion in Russell v. State, 717 SW.2d 7, 9 (Tex.
Crim.App.1986), and on In re C.R., 995 S.W.2d 778,
783 (Tex.App—Austin 1999, pet. denied), to hold
that once the defendant produces evidence of a sec-
tion 52.02(b) violation, the burden then shifts to the
State © prove compliance with section 52.02(b).
Pham v. State, 36 S\W.3d 199, 201-02 (Tex.App—
Houston [1st Dist.] 2000, no pet.). Although the is-
sue in Pham centered around section 52.02(b), we
see no reason why this analysis would not also apply
to section 52.02(a). Therefore, once a juvenile pro-
duces evidence that section 52.02(a) was violated,
the burden then shifts to the State to show compli-
ance with section 52.02(a). See Id.; cf. Baptist Vie
Le, 993 SW.2d at 654-56 (noting that a statement
should have been suppressed when the record did



not show compliance with section 52.02(a), and re-
manding for harm analysis when the evidence was
admitted in violation of article 38.23 of the Code of
Criminal Procedure).

Here, the appellant and the State elicited the
same evidence at the hearing. This evidence showed
that the officers first took the appellant to recover
the stolen property before they transported him to
the juvenile division. In fact, the State admitted that
the officers took the appellant to the juvenile divi-
sion after they recovered the stolen property. Ct. R.
vol. Ill, at 446. The only evidence €licited by the
State established that the appellant was not trans-
ported to the juvenile division "without first being
taken to any other place." Accordingly, the record
does not support the implied finding that section
52.02(a) was followed. See Ross, 32 SW.3d at 855
(noting that implied finding must be supported by
the record).

In Comer and in Baptist Vie Le, we estab-
lished a practice of strict compliance with Family
Code section 52.02. It is the legislature's intent that
once a child has been taken into custody, the officer
can only do one of six acts without unnecessary de-
lay and without going to any other place first; the
officer's investigative function is thus, expressly
curtailed. See Baptist Vie Le, 993 SW.2d at 655;
Comer, 776 SW.2d at 196. It does not matter that
the appellant led Garcia to the stolen property since
section 52.02(a) limits the officer's investigative
function. See id. The procedure and options are clear
in section 52.02(a), and first taking the juvenile, at
his own suggestion, to the location of stolen property
is not enumerated. Because the appellant was not
transported to the juvenile division "without first
being taken to any other place," the officers violated
section 52.02(a). [FN11] Comer, 776 S\W.2d at 196-
97.

FN11. We note that a strict interpretation would
not necessarily foreclose a case where exigent cir-
cumstances may justify not going first to any place
other than a juvenile processing office. That ques-
tion, however, is not before us, and there is no
suggestion of exigent circumstancesin this case.

Article 38.23

Having found a violation of section 52.02(a),
we must determine whether exclusion is appropriate.
Cf. Comer, 776 SW.2d at 197 (holding that evi-
dence should have been suppressed under article
38.23 where this Court could not say with confi-
dence that had the juvenile been promptly taken to
juvenile facility "he would still have chosen to con-
fess his crime."). Article 38.23 requires the exclu-
sion of evidence "obtained by an officer or other
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personin violation of any provisions of the Constitu-
tion or laws of the State of Texas." Tex.Code Crim.
Proc. art. 38.23(a). Evidence should be excluded
once a causal connection between the illegality and
the evidence is established. See State v. Daugherty,
931 S.W.2d 268, 270 (Tex.Crim.App. 1996) ("Once
the illegality and its causal connection have been
established, the evidence must be excluded.").

Here, the violation occurred when the officers
deviated from their route to the juvenile division and
instead went to the stolen property's location. Tex.
Fam.Code § 52.02(a). Although the officers deviated
from the proper route at the appellant's behest, a
juvenile's request does not take precedence over the
clear mandate of a statute designed to protect him.
The evidence was obtained by violating section
52.02(a) and indeed would not have been obtained at
that time [FN12] if section 52.02(a) had not been
violated. There is clearly a causal connection
[FN13] between the recovery of the stolen property
and the illegality of going first to the location of the
stolen property. Accordingly, the evidence concemn-
ing the recovery of the stolen property should have
been suppressed. [FN15] Tex.Code Crim. Pro. art.
38.23(a); Tex. Fam.Code § 52.02(a).

FN12. Of course, had the officers taken the appd-
lant directly to the juvenile division and then gone
to recover the stolen property by themselves, they
would have acted in full compliance with the law.
Similarly, under the "inevitable discovery” doc-
trine announced by the United States Supreme
Court in Nix v. Williams, 467 U.S. 431, 448, 104
S.Ct. 2501, 81 L.Ed.2d 377 (1984), testimony con-
cerning the recovery of the stolen property would
be admissible under this exception to the Fourth
Amendment exclusionary rule. This Court, how-
ever, has held that the Texas statutory exclusionary
rule codified in article 38.23 does not contain an
"inevitable discovery" exception. See Daugherty,

931 SW.2d at 271- 73. That issueis not before us.

FN13. Presiding Judge Keller's dissent is wide of
the mark when she argues that there was no causa
connection between the detour and the recovery of
the evidence. The dissent says that the evidence
was recovered during the detour, but that the
appellant's desire to cooperate caused the recovery
of the property. The dissent isimproperly focusing
on the appellant's desire to cooperate and brushing
over theillegality or violation of law. The officers
were not authorized to first take the appellant to
the stolen property at the appellant's desire, in fact
the law forbids this conduct. If anything, the desire
may have caused the officers to violate the law.
But when the purpose of violating the law (the de-
tour) is to recover the stolen property, we fail to
see how there can be anything other than a causal
connection between the violation of law and the



evidence concerning that very stolen property.
Stated another way, the evidence concerning the
recovery of the stolen property was obtained as a
consequence of the officers first unlawfully taking
the appellant to the stolen property. Cf. Janecka v.
State, 937 S.W.2d 456, 465 (Tex.Crim.App.1996)
(holding "any evidence seized pursuant to the war-
rant was not 'obtained’ as a consequence of his per-
jury."); Chavez v. State, 9 SW.3d 817, 820
(Tex.Crim.App.2000) (Keller, J., concurring) ("In
order for Article 38.23 to apply, 'the officers must
act illegally in obtaining existing evidence of an
offense.") (citing State v. Mayorga, 901 S.W.2d
943, 946 (Tex.Crim.App.1995)). Here, the conse-
quence of theillegal detour was the recovery of the
property; the officers clearly acted illegally in odb-
taining the evidence.

Furthermore, we disagree with the dissent's
distinction between evidence obtained "in violation
of" as opposed to "during a violation of." In Ebarb
v. State, 598 SW.2d 842, 850 (Tex.Crim.App.
1980) (op. on reh'ing), we held that a gun should
have been suppressed under article 38.23. Even
though Ebarb had given permission to search her
car (which was where the gun was found), we held
that the police had illegally detained her, and the
consent and the gun's recovery were the result of
that illegal detention. Ebarb, 598 S.\W.2d at 844-
45, 850. It could just as easily be said in Ebarb that
the evidence was obtained during a violation of
law, that is the gun was found during the illegal de-
tention, instead of in violation of law. Respect-
fully, "during a violation" or "in violation" is a s
mantic distinction without a difference; if the po-
lice act illegally in obtaining evidence, then that
evidence is obtained in violation of the law for
purposes of article 38.23. Mayorga, 901 SW.2d at
946.

FN15. We note that the Court of Appeals did not
expressly discuss article 38.23(a). The Court of
Appeals did say that if there was a "litera and
rigid" violation of section 52.02(a), such a viola
tion did not warrant automatic suppression.
Roquemore, 11 SW.3d at 400. The Court of Ap-
peals reasoned that the purpose of section 52.02(a)
is to reduce improper impact on a juvenile in cus-
tody. Id. Because no improper impact occurred by
taking the appellant to the stolen property, section
52.02(a) was not implicated. Id. We disagree with
the Court of Appeals.

If evidence is obtained in violation of the
laws of Texas, and there is a causal connection be-
tween the violation and the evidence, that evidence
should be suppressed. Tex.Code Crim. Pro. art.
38.23(a); Daugherty, 931 SW.2d at 270. "Neither
Comer nor article 38.23 support [the] suggestion
that evidence otherwise subject to suppression is
rendered admissible if an examination of the de-
tails of the statutory violation suggest that the vio-
lation did not raise the dangers the statute was de-
signed to prevent." 41 George E. Dix & Robert O.
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Dawson, Texas Practice: Criminal Practice and
Procedure § 13.322 (2001). We disgpprove of the
Court of Appealss analysis.

We also note that the Court of Appeals lim-
ited Comer to its facts; a written statement taken
from a child approximately three hours before com-
pliance with the Family Code is inadmissible. See
Roquemore, 11 SW.3d at 400. The Family Code
seeks to strike a balance between the competing in-
terests of public safety and child welfare. See
Comer, 776 S.W.2d at 193. This balance is struck in
part by limiting the investigative function of the po-
lice. See Comer, 776 SW.2d at 196. The legisla-
ture's provision is clear, and we will give