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CPS Case Law Update
By Lana Shadwick'

I. INTRODUCTION

There were over 460 substantive
opinions issued in Texas appellate courts in
termination cases during June 20, 2002
through December of 2004. In 1999, the
intermediate appellate courts issued forty
opinions in parental termination cases. There
has been such a proliferation of termination
appeals that the Texas State Bar Family Law
Section Report devoted the articles in its Winter
2003/04 edition exclusively to articles on
parental termination issues. One of these
articles included an article by the writer of this
paper.? The article was previously published
in the Report during the fall of 20023 As
John J. Sampson commented in the Editor’s
Foreword to the Winter 2003/04 Report,
there has been a “veritable explosion of
appeals” in family law cases, especially
termination cases. The article, updated, was
published again as a result.*

! Lana Shadwick is an appellate lawyer with the
Texas Department of Family and Protective
Services. She can be reached at
lana.shadwick@dfps.state.tx.us. Ms. Shadwick is
also the editor and an author of the TDFPS Office
of General Counsel Newsletter. This monthly
newsletter provides case law updates and articles
that relate to parental termination cases. If you
would like to receive this newsletter you can
contact us at general.counsel@dfps.state.tx.us.

2 See Lana S. Shadwick, Duke Hooten, Phoebe Knauer
& Charles G. Childress, Grounds For Termination Of
Parental Rights, in STATE BAR OF TEXAS FAMILY LAW
SECTION REePORT (Winter 2003/04); Charles G.
Childress, Relinquishment of Parental Rights In Private Cases:
Reflecting on In re L.M.l,, in STATE BAR OF TEXAS
FAMILY LAW SECTION REPORT (Winter 2003/04). The
report also included an article entitled Termination of
Parental Rights: Proving Best Interest by Cathren Page
Koehlert.

3 Phoebe Knauer, Pamela K. Parker, Lana S. Shadwick,
& Cathren Page Koehlert, Grounds For Termination Of
Parental Rights, in STATE BAR OF TEXAS FAMILY LAW
SECTION REPORT (Fall 2002).

4 Shadwick, supra note 2, at 7.

This termination case law update covers
the pertinent opinions in parental termination
cases from opinions issued between late
March of 2003 and November of 2004. The
majority are cases from 2004 but include
significant or Texas Supreme Cases from
2003. The cases have been organized by
termination ground, best interest, trial issues,
jury charges, post-judgment issues, ineffective
assistance of counsel and miscellaneous
issues. Non-parental termination cases have
also been included where helpful to counsel
prosecuting parental termination cases, e.g.,
jury charge cases and cases involving broad
form submission.

II. TERMINATION GROUNDS

A. TFC § 161.001(1)(D) (conditions &
surroundings) & § 161.001(1)(E)
(endangerment)’

1. In the Interest of M.N.G., 147 S.\W.3d
521, (Tex. App.--Fort Worth 2004, pet. filed)

Involving: Section 161.001(1)(E)
endangerment ground & scienter for this
ground; best interest determination, M gave
birth & State took custody, young mother. M
argued that State should keep child in foster
care until M’s eighteenth birthday.

Holding: M argued that termination was not
proper under (E) ground because she never
had custody of M.N.G. at any time after her
birth other than one hour of supervised
visitation per week. She also maintains that
her prior conduct, occurring before M.N.G.'s
birth, does not constitute sufficient evidence
to establish an endangering course of conduct.

To determine whether termination is
necessary, courts may look to parental
conduct both before & after the child's birth.
Thus, scienter is only required under
subsection (E) when a parent places the child
with others who engage in an endangering
course of conduct. As a general rule, conduct
that subjects a child to a life of uncertainty &

5 See also In The Interest of E.S.S. under TFC §
161.001(1)(K).



18™ Annual Juvenile Law Conference (2005) — CPS Case Law Update

instability endangers the physical & emotional
well-being of a child. DFPS & M both
presented evidence of M's past conduct
regarding her five children. M conceded that
she saw a pattern developing wherein she
would go from one abusive relationship to
another seeking someone to support her &
D.H. Moreover, during an investigation
involving this child, her house was found to
be very small with a dirt floor; feces were all
over the walls, & a chain was on the
refrigerator. Eight dogs, two cats, four adults,
& three children lived in the house. The
child, who was seven at the time, was dirty &
malnourished. He told the investigator that
his father regularly hit him with a stick, he had
been bitten by a rat, & was hungry because he
received only two meals a day while the other
children received three. Her home was later
condemned, & DFPS took M & her three
children to a shelter. M agreed with the safety
plan proposed by DFPS, which required that
the abuser not come to the shelter. However,
the shelter called DFPS & told them that M
had allowed him to come to the shelter.
Overall, the evidence showed that M
consistently endangered her children by
exposing them to abusive partners, had a
pattern of relying on others to provide shelter
& money for her, had difficulty maintaining a
stable _home, had been unable to remain
employed for longer than a few months, &
had difficulty providing food & medical care
for her children when she had them in her
custody.

With regard to best interest, the Holley
factors are not exhaustive & some listed
factors may be inapplicable; other factors not
on the list may also be considered.
Furthermore, undisputed evidence of just one
factor may be sufficient in a particular case to
support a finding of best interest. On the
other hand. the presence of scant evidence
relevant to each Holley factor will not support
such a finding. Looking at some of the same
evidence supporting the endangerment
ground, M lacks fundamental parenting skills.
She has consistently refused to comply with
DFPS service plans requiring that she obtain
& maintain stable housing & employment. M

continues to repeat her established pattern of
living with men so that they may provide her
with support, housing, & transportation. She
is unable to hold a job for more than a few
months & has never shown that she is able to
provide for even the most basic needs of her
children. She concedes that obtaining full
custody of M.N.G. may not be in the child’s
best interest, but argues that the court should
not terminate, but leave M.N.G. in foster care
until she is eighteen & allow her visitation
rights. A DFPS caseworker testified that this
solution does not provide M.N.G. with
stability & is more appropriate for situations
where the child has a medical problem that a
natural parent cannot handle alone. M.N.G.
has no such medical condition.

2. In the Interest of S.F., M.F., & C.F., 141
S.W.3d 774 (Tex. App.--Texarkana 2004, no

pet.)

Involving: TFC 161.001(1)(D), (E), (L), (Q).
Sexual assault of a child.

Factual/Procedural History: F appeals
from a termination. F was convicted of three
felony offenses of indecency with a child,
sexual contact, & one felony offense of sexual
assault of a child. F’s longest sentence was
fifty years imprisonment. The victim in all
four convictions was E.F., the half sister of
M.F.

Holding: Affirmed. M.F. resided in the
home with F from birth until he was
incarcerated. During that time, F committed
& was convicted of four felony offenses of
sexual abuse of a child. There is evidence that
F committed these acts against E.F. A parent
who commits sexual abuse of a child engages
in_conduct that endangers the physical &
emotional well-being of the child. It is not
necessary that the sexual abuse be directed
against the parent’s own child, or even that
the child of the parent be aware of the sexual
abuse. It is also not required that the abuse
occur_in the parent’s home or in the home
where the child lived.  Moreover, F is
incarcerated & has been for eight years.
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Although imprisonment alone is not sufficient
to justify termination, a finding under (E)
grounds is sufficient if the parent engaged in a
course of conduct that has the effect of
endangering the physical or emotional well-
being of the child. The jury was justified in
finding that F engaged in such conduct
because of his repeated child sexual abuse &
his resulting lengthy imprisonment.  Best
interest also met where M of all three children
had relinquished her rights, F was in prison
when they were removed, the fathers of the
other children voluntarily relinquished & there
was testimony that there was no suitable
relative of F who could adequately take care
of M.F. M.F. was also in a foster home &

doing well.
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that the latter two instances of sexual abuse
had occurred.

Holding: Affirmed. M did not remove A.M.
from the abuse. A.M. told CPS that she could
not live with M because the people M lived
with touched her private areas. A.M. revealed
to CPS her history of being sexually abused by
various family members on a number of
occasions. M admitted her inability to protect
A.M. The evidence supports the (D) finding.
M contends that the evidence is
insufficient to support best interest. M asserts
that termination was not in A.M.'s best
interest because there was nothing in M's
psychological or behavioral history that
showed she would "put [A.M.] at risk," there
was no evidence that A.M.'s foster family at
the time of trial was a suitable placement for
her, & A.M.'s CASA advocate testified at trial
that A.M. had "some real separation issues" &
wanted to see her mother. The record shows
that A.M. did not feel safe living with M &
blamed M for not protecting her. A.M.'s
CASA advocate & her caseworker both
testified that termination would be in A.M.'s
best interest. At the time of trial, A.M. had
been with her current foster family for eight
months, had improved in school, & had
changed from a quiet, withdrawn child to one
who was outgoing, fun loving, & "excited
about everything." Although A.M. wanted to
see M at some point, she consistently stated
that she wanted to be adopted by her foster
parents, even if it meant never seeing her

mother again.

5. In the Interest of C.Y., 04-03-882-CV,
2004 Tex. App. LEXIS 5485 (Tex. App.--San
Antonio, June 23, 2004, no pet.)

Involving: Outcry statements, 161.001(1)(E);
(O) (failure to comply with court-ordered
service plan).

Factual/Procedural History: F contends
the evidence is legally & factually insufficient
to support termination, & that the trial court
erred in considering C.Y.'s outcry statement
because it was inadmissible hearsay. The

outcry statement contained allegations that F
had sexually abused his stepdaughter, C.Y.

Holding: TDPRS alleged that F's culpable
conduct consisted of endangering H.P.'s
physical or emotional well-being & that
termination was in the child’s best interest.
The first caseworker stated that F had failed
to complete his court-ordered service plan &
that he had two prior convictions for
domestic violence. She also testified that F
was charged in two cases involving aggravated
sexual assault of a child. The other
caseworker testified that when he interviewed
C.Y., she made an outcry statement asserting
that F had sexually abused her. He stated that
he had no reason to believe C.Y. was lying or
being manipulative. He testified that C.Y. had
suffered significant emotional harm & that
she was likely trying to protect her younger
half-sister, H.P. C.Y. & H.P.'s mother also
testified that she had witnessed F sexually
assault H.P. on at least one occasion, &
believed he had also abused her other
daughter, C.Y. When shown the outcry
statement, M verified that it was in C.Y.'s
handwriting & that C.Y.'s signature appeared
at the end of the report. The children’s
mother testified that it was in the best interest
of H.P. to terminate F's parental rights. FE
contends that the trial court erred in not
holding a hearing to determine the reliability
of the outcry statement. In a nonjury trial,
however, we presume the court made the
required finding of reliability of an outcry
statement upon proper objection.
Furthermore, he does not offer a clear &
concise argument as to how the statement's
admission likely caused the rendition of an
improper judgment in light of the entire
record.

6. In the Interest of H.B. & B.P., 07-04-10-
CV, 2004 Tex. App. LEXIS 5213 (Tex. App.--
Amarillo, June 14, 2004, no pet.)

Involving: 161.001(1)(D); leaving child with
inappropriate caregiver with low mental
functioning & who was alleged to have
sexually abused children.
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Factual/Procedural History: M appeals
termination ground but did not contest the
best interest finding. M has a history with
TDPRS since 2000. The home had animal
urine & feces in it & the children were
walking barefoot in it. The home was
otherwise filthy & the children were dirty. M
would leave all her children on multiple
occasions & for extended periods with an
individual who had a mental handicap & was
alleged to have touched little  qirls
inappropriately. M’s children were also found
only in panties or towels when in his care. M
was asked to stop leaving her children with
him but continued to do so. He was later
indicted & charged with indecency with
children. M denied that she was aware of any
concerns that he may have sexually molested
children.

Holding: Continually exposing the children
to unsanitary living conditions, allowing them
to remain physically dirty, allowing them to be
cared for over extended periods of time by a
"low functioning” mentally handicapped
person who lacked child care training, failing
to provide for the children when left with him
for extended periods. & ignoring the warnings
about their exposure to potential sexual abuse
constitutes ample evidence that M knowingly
placed or knowingly allowed her children to
remain in _conditions or surroundings which
endangered their physical or emotional well-

being.

7. In re D.J., 100 S.W.3d 658 (Tex. App.--
Dallas 2003, pet. denied)

Involving: TFC 161.001(1)(D)&(E), Shaken
Baby Syndrome, reversal where court found
no evidence to support that M knew F was a
danger to the child. & F alone with child at
time child became unresponsive.

Factual/Procedural History: D.J. was born
on February 12, 2001. On April 1, 2001, D.J.
became unresponsive & was taken to a
hospital. Tests showed that D.J. suffered
three subdural hematomas & had central &
peripheral retinal hemorrhages. There was no

infection or bleeding disorder that could have
caused the subdural hematomas. The injuries
were due to accelerating/decelerating forces
to the head. The doctor diagnosed Shaken
Baby Syndrome. F was alone with D.J. at the
time D.J. became unresponsive & admitted
that he “must have shook™ D.J. when he was
holding D.J. under his arms. F admitted he
placed D.J. on the bed but could not recall the
amount of force he used.

Holding: Reversed and remanded. There
was no evidence M injured D.J. Accordingly,
the jury's finding M violated 161.001(1)(E)
could be premised only on M knowingly
placing D.J. with persons who engaged in
conduct which endangered D.J.'s physical or
emotional well-being. As proof M knew F
posed a danger to D.J., TDPRS first points to
evidence F had a criminal history of selling
drugs & that F had used drugs as recently as
eight months before D.J. was born. However,
there was no evidence F was selling or using
drugs after D.J.'s birth. We do not believe F's
past criminal conduct alone constitutes clear
& convincing evidence that M's leaving D.J.
with F posed a danger to D.J.

We have also considered TDPRS' claim
that F physically abused M prior to D..'s
birth. Parental rights may be terminated for
conduct that is directed at the other parent or
for conduct that occurred prior to the child's
birth. However, the evidence demonstrates
only that M had bruises & a black eye. Both
M & F denied any physical abuse. Finally,
there is no evidence M left D.J. alone with F
after she was instructed not to do so.

We now turn to the jury's finding M
violated 161.001(1)(D) by knowingly placing
or knowingly allowing D.J. to remain in
conditions or surroundings that endangered
D..'s physical & emotional well-being.
TDPRS relies on F's criminal history, past
drug use, & anger management difficulties.
However, F was released from prison in 1991
& there is no evidence of any subsequent
arrests until the one based on the injuries to
D.J. Further, the only evidence of F's illegal
drug use indicated he had not used drugs
since well before D.J.'s birth. F had been
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employed for four years by a subcontractor of
the Dallas Opera, had received a promotion,
& is a reliable & respected employee. There is
no clear & convincing evidence that F
physically abused M & that the home
environment posed a danger to D.J. Further,
F's outburst in the CPS office occurred after
D.J. was removed from M's custody & would
not have provided M notice of any danger to
D.J. prior to April 1, 2001. Although there is
clear & convincing evidence F injured D.J.,
there is no evidence of any prior conduct by F
that would have provided M notice that the
environment in the home endangered D.J.
However, M should now be aware that there
is clear & convincing evidence that F injured
D.J. & that any further contact between D.J.
& F could constitute endangerment.

8. In the Interest of U.P., 105 S.\W.3d 222
(Tex. App.--Houston [14™ Dist.] 2003, pet.
denied)

Involving: TFC 161.001(1)(E) & the
requisite scienter, criminal history, drug use in
utero, best interest, physical well-being, child’s
special needs, emotional well-being, a parent’s
past track record.

Factual/Procedural History: TDPRS took
U.P. into protective custody a week after she
was born on August 30, 2000. She was
addicted to cocaine & barbiturates. The child
suffered from numerous medical problems,
including intrauterine growth retardation, an
umbilical hernia, sleep apnea or Sudden Infant
Death Syndrome, reflux, reactive airway
disease, a crossed eye, & severe
developmental delays. She was premature at
birth & had below average birth weight. She
has undergone surgery without the benefit of
anesthetics because of her cocaine addiction.
Her foster parents had expertise in caring for
children with special needs. At the time of
trial, U.P. was 16 months old & required
feedings every two hours to reduce
regurgitation due to reflux, medication to
keep her lungs clear & constant comforting to
enable her to sleep. U.P.s pediatrician
testified that U.P. is likely to suffer from

developmental delays, emotional instability, &
attention deficit disorder for life.

Two weeks after U. P.’s birth, F was
arrested for the manufacture & delivery of
cocaine.  He served a one-year prison
sentence & was released on September 14,
2001. This was F’s seventh conviction since
1970. His 30-year criminal history includes
felony theft, armed robbery & credit card
abuse. His sentences have ranged from one
to eighteen years. At the time of trial, F was
on parole for the manufacture & delivery of a
controlled substance. He has three parole
violations.

U.P.’s foster parents are the only parents
the child has ever known. They took over
U.P.’s care when she was five days old & carry
U.P. on their health insurance. U.P.’s foster
parents have experience in caring for &
adopting babies born addicted to cocaine.
U.P.’s foster M has a master’'s degree in
education & has taken child development
classes. ~ While in foster care, U.P. has
received medical care from a physical
therapist, ~a  nutritionist,  pediatrician,
ophthalmologist, & pulmonologist.  The
foster parents use a nebulizer to help U.P.
with her reactive airway disease. U.P. has
been enrolled in a special school that provides
a stimulating educational environment.

Holding: Affirmed. F has abused drugs for
years & was arrested for the manufacture &
delivery of cocaine just two weeks after U.P.
was born. That alone is legally sufficient to
support a finding that termination is in the
child’s best interest. Additionally, F has been
convicted of theft & burglary, has periodically
failed to provide child support, & has failed to
visit his daughter more than four times in 16
months.

Because U.P. is a toddler & unable to
articulate her wishes, we cannot with certainty
determine her desires. However, testimony
indicates that U.P. has been well cared for by
her foster family, & she has bonded with
them, & that she has spent minimal time in
the presence of F & his family. While the
foster parents seek permanent adoption, F
seeks temporary placement with his M or
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sister. F acknowledges that his & M’s drug
abuse endangered his child. He has been
convicted of armed burglary & has been
charged with “neglectful supervision” of two
other children. F is unable to provide a safe
& secure home for his child. Home studies
by CASA & CPS representatives indicate that
placement with F's mother or sister would be
inappropriate. In addition, neither F nor his
mother or sister possess expertise in caring
for a child with special needs. F is currently
attending parenting classes & counseling.
U.P.’s foster parents demonstrate they can
provide U.P.’s necessary care. F admits he &
his new common-law wife cannot yet provide
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witnessed domestic violence between him &
M. F was also aware that M had a problem
with prescription drugs. M admitted being
diagnosed as bipolar & being committed to
Terrell State Hospital for mental illness. She
denied abusing drugs. M testified that F
physically abused & hit her in the past, but
denied that she told a caseworker that he
drank & was violent. She denied that she had
ever hit F.

Holding: Termination of F’s parental rights
affirmed on (D) & (E) grounds & on best
interest. A reasonable fact finder could have
concluded that F was under the influence of
drugs while the children were in his custody,
that the house & yard were both unsanitary &
unsafe, that F committed domestic violence,
& that he left the children with their mentally
ill mother, whom he acknowledged posed a
danger to them.

Imprisonment is a factor to be considered
by the trial court on the issue of
endangerment. Mere imprisonment, standing
alone, will not constitute engaging in conduct
which endangers the emotional or physical
well-being of a child. A parent’s voluntary,
willful, & conscious engagement in_conduct
that he knows may result in imprisonment is
also insufficient to support termination of
parental rights. If the evidence, including the
imprisonment, shows a course of conduct
which has the effect of endangering the
physical or emotional well-being of the child,
a finding under (E) is supportable.

Unsanitary conditions can qualify as
conditions or surroundings that endanger a
child. Moreover, abusive or violent conduct
by a parent or other resident of a child’s home
can produce an environment that endangers
the physical or emotional well-being of a
child. Further, an environment that routinely
subjects a child to the probability that he will
be left alone because his parents are once
again jailed endangers both the physical &
emotional well-being of a child. Conduct that
results in such a disability, & that subjects a
child to a life of uncertainty & instability,
endangers the child’s physical or emotional
well-being.  Incarceration is a factor in

determining best interest of a child, it is not
dispositive. In determining the weight of this
factor, the court should consider the expected
length of an appellant’s imprisonment &
whether it can be inferred from an appellant’s
criminal conduct that he has endangered the
safety of the child.

10. In the Interest of].T.G., 121 SW.3d
117 (Tex. App.--Fort Worth 2003, no pet.)

Involving: TFC 161.001(1)(D)&(E), drug
use, drug use during pregnancy, attempted
suicide during pregnancy, mental health
problems, poverty.

Holding: Affirmed under (D) & (E). The
record shows a pattern of continued violence
& abuse involving M. M continuously abused
drugs even during her pregnancies & her
children suffered medical problems as a result.
M tried to commit suicide when she was
pregnant. M often lacked emotional stability
& she admitted at trial that she suffered from
depression & had been diagnosed as mildly
bipolar & she stated that she has thought
about suicide all of her life. M threatened
suicide again after her children were removed
from her care. M argues that poverty is not
sufficient to support the termination of her
parental rights. We agree that poverty is not
sufficient to establish an endangering
environment. In this case, M's poverty is not
a seminal aspect of the jury's endangerment
findings.  Other evidence, outlined above,
supports these findings.

11. In the Interest of S.Z.G., 12-02-00081-
CV, 2003 Tex. App. LEXIS 6648 (Tex. App.--
Tyler, July 21, 2003, pet. denied)

Involving: TFC 161.001(1)(E),
imprisonment, probation violations,
probation revocation, case reversed &
rendered.

Factual/Procedural History: M plead
guilty to robbery on March 30, 1999. She was
sentenced to imprisonment for ten years,
which was probated. As a condition of her
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probation, M was required to attend a Safe P
program. After completing the program, M
was released to a halfway house. During her
stay she met F. M left the halfway house
without permission to live with F in Mesquite.
This was a violation of her probation.
Further, M became pregnant during her
relationship with F.

In November of 2000, M’s probation was
revoked. The motion to revoke included
allegations that M violated her probation by
failing to report, failing to pay fees, fines, &
costs, failing to report her change of address,
failing to perform community service, failing
to participate in a drug & alcohol abuse
treatment plan, & failing to abide by the rules
of the treatment facility until discharged.
After revocation, M was sentenced to one
hundred days of imprisonment. At the time
of her sentencing, M was aware that she was
pregnant.

On February 8, 2001, M gave birth to a
baby girl, S.Z.G. while incarcerated in
Galveston.  After the birth, M returned to
prison. She attempted to make arrangements
through the social worker for either her
mother, sister, or the child’s father to pick up
the baby at the hospital. However, her
mother & sister had transportation problems,
& F refused to pick up the child because he
did not believe that he was the father.

On February 11, 2001, TDPRS received a
report alleging neglectful supervision of
S.Z.G. The report stated that the baby was
ready to be discharged from the hospital but
that no family members had arrived. A
caseworker attempted to contact family
members but her efforts were unsuccessful.
TDPRS filed a petition for protection of a
child, for conservatorship, & for termination
of M & F’s parental rights on February 20,
2001. The child was placed in a foster home.
The child was healthy, not addicted to drugs,
& had not been subjected to abuse or neglect.

On February 22, 2001, M was released
from prison on shock probation. On that
same day, the caseworker met with M & M’s
probation officer & together reviewed M’s
probation plan. The probation officer told M
that she had to fulfill every condition of her

probation or she could go back to prison. On
May 29, 2001, M’s probation was again
revoked. M plead true to the allegations,
which included failing to obtain prior
approval before changing her residence,
failing to pay probation fees, fines, court
costs, & restitution, failing to report a change
in her employment, failing to perform
community service, & failing to enroll in a
drug & alcohol abuse treatment program
within the specified time. M was sentenced to
two years of imprisonment.

Holding: Judgment reversed, & rendered
that the termination of the mother’s parental
rights was denied. According to TDPRS,
violating the conditions of her probation were
actions by M that were detrimental to the
child’s physical & emotional well-being.
However, TDPRS admitted that, but for M’s
incarceration, the child may have been
reunited with M. CASA’s recommendation
initially was reunification. However, because
of M'’s incarceration, CASA supported
S.Z.G.’s remaining in foster care & being
placed for adoption. The evidence supporting
the finding does not show a voluntary,
deliberate, & conscious “course of conduct”
by M which endangered the child apart from
imprisonment & violations of probation.
Evidence that M was imprisoned or
committed an intentional act which resulted in
imprisonment, _including __ violation  of
probation, is insufficient grounds, standing
alone,  for  termination. Because
imprisonment, together with M’s deliberate
acts resulting in violation of her probation,
were the only grounds for termination, the
evidence is legally insufficient to support the
finding of termination under (E).
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B. TFC § 161.001(1)(K) (termination
by affidavit of relinquishment)®

1. In the Interest of L.M.I., 119 S\W.3d 707
(Tex. 2003)

Involving: TFC 161.001(1)(K), undue
influence & overreaching, fraud, preservation
of appellate complaints at trial, waiver by
inadequate  appellate  briefing,  Spanish-
speaking parents, concurring & dissenting
opinions.

Factual/Procedural History: M & putative
father sought petition for review from court
of appeal’s affirmance of termination. M & F
signed affidavits of relinquishment. On
appeal, F argued that the affidavit was
procured in a way that violated his due
process rights because the adoption attorney
failed to have the affidavit translated into
Spanish. M claimed that the affidavit was
procured by undue influence & overreaching
& in exchange for unenforceable promises.
M claimed that she agreed to sign the affidavit
because the adoptive parents promised to
send her photos & information about the
children.

Holding: ~ The Texas Supreme Court
affirmed finding that M & F failed to properly
preserve their arguments because they had not
been raised in the trial court. F’s answer &
counterclaim did not cite any constitutional
authority & the due process claim was not
raised in any post-trial motion. M failed to
preserve her undue influence & fraud points
because she did not plead or otherwise
challenge the enforceability of the promises.
M also never raised the issue that the police
detective & his wife & the mother’s sister
acted illegally as adoption intermediaries.

The concurring opinion raised the issue
that placing the burden on the terminated
parents to set aside the affidavit may be
against constitutional & statutory law but that
the parents waived the issue by failing to brief

6 See also In The Interest of D.E. in Section 111 “Best
Interest” discussing how a voluntary relinquishment of
parental rights is pertinent to a best interest evaluation.
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it. A concurring & dissenting opinion
expressed that there was no clear &
convincing legally sufficient evidence that
material portions of the affidavit of
relinquishment were disclosed to the father &
thus, there was no evidence that F actually
swore to & agreed to be bound by the
assertions in the affidavit.  Although the
majority stated that the trial court could have
surmised that F understood more English
than was claimed, such a surmise was not
evidence, certainly not clear & convincing
evidence. The dissent would hold that F
preserved his due process claim. F’s appellate
counsel raised the issue of termination as a
due process violation & although counsel did
not use the exact words, termination of
parental rights is of such constitutional
magnitude that it should not turn on how an
appellate brief has been urged. F clearly
argued at trial & on appeal that he had not
voluntarily relinquished his parental rights
because he did not understand the affidavit &
the affidavit was not translated into Spanish
for him.

2. In the Interest of E.S.S., 131 S.\W.3d 632
(Tex. App.--Fort Worth 2004, no pet.)

Involving: TFC 161.001(1)(K), TFC
161.103(a), (b) (voluntary relinquishment of
parental rights), TFC 161.001(1)(E), TFC
161.001(1)(Q) (imprisonment & inability to
care for child for two years from filing of
petition), TFC 153.001(a) (public policy of
State is to assure children have continuing
contact with parents who have shown an
ability to act in the child’s best interest & to
provide a safe, stable & nonviolent
environment for the child), reverse & remand.

Factual/Procedural History:  Judgment
recited termination under 161.001(1)(E) &
(Q) & best interest. Court noted in a footnote
that although the judgment was apparently
based on the appellant’s oral relinquishment,
the resulting agreed order did not include a
finding that F relinquished his parental rights
nor did it indicate that the decision was based
on F’s oral relinquishment. F was serving a
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life sentence for murder. Prior to the
termination trial, the parties announced an
agreement. The agreement was that F would
voluntarily relinquishment his parental rights
in_exchange for his mother & brother being
named possessory conservators with visitation
rights. F then testified that he was voluntarily
relinquishing his rights. The court approved
the agreement & ordered termination. F did
not sign an affidavit of relinquishment. Later,
F would not sign the proposed agreed order
& wrote a letter to the court expressing that
he wanted to revoke his consent to the
agreement. F also claims he attempted to
revoke his agreement during the hearing on
the motion for entry of order. E_appealed
urging error_in court’s rendering judgment
based on voluntary relinqguishment without a
properly executed affidavit of relinquishment
& because he had revoked his agreement prior
to entry of the order. He also complained
that the court erred in entering an agreed
order based on grounds that were different
from the parties’ agreement. F also brought
error in that the trial court erred in granting a
termination based solely on evidence of the
parties’ agreement & without evidence of best
interest.

Holding: Reversed & remanded finding
factually insufficient evidence to support
161.001(E) endangerment grounds,
161.001(1)(Q) incarceration & inability to care
for child for two years ground, & best
interest. TFC 161.103(a) provides for
voluntary relinquishment of parental rights
but it must be signed, witnessed by two
credible persons, & verified before a person
authorized to make oaths. There is no
statutory provision or common law authority
to support oral relinquishment of parental
rights. Even if an oral statement on the
record in open court would sufficiently meet
the requirements of 161.103(a), F's oral
statements did not encompass the laundry list
of information that must be included in an
affidavit of relinquishment per 161.103(b).

F also urged error in granting termination
based solely on evidence of the parties’
agreement & without evidence of best
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interest. The Court stated that it construed
this argument as saying that there was
insufficient evidence to support termination.
The evidence in support of endangerment
under 161.001(1)(E) was a single statement
regarding F’s prison sentence for murder.

Texas cases have held that “mere
imprisonment _ will _not, standing alone,
constitute _engaging __in___conduct, which

endangers the emotional or physical well-
being of a child”.  Therefore, the only
evidence before the Court cannot support
termination under 161.001(1)(E).

The Court then addressed the sufficiency
to support “Q” grounds. Court stated that
while F admitted that he is currently serving a
prison term that will exceed two years, there is
no evidence that F is unable to care for the
child & this is not met by showing
incarceration _alone. “Otherwise, _the
termination of parental rights could become
an__additional punishment automatically
imposed along with imprisonment for almost
any crime”.  Proof under 161.001(1)(Q)
requires: (1) that the party seeking termination
establish that the parent’s knowing criminal
conduct resulted in incarceration for more
than two years; (2) the parent must produce
evidence as to how he would provide or
arrange to provide care for the child during
that period, & (3) the party seeking
termination must then show that the
arrangement would not satisfy the parent’s
duty to the child. Because no evidence was
presented by the State with regard to F’s plan
to care for the child, the State did not meet its
burden of persuasion.

The public policy of the State as provided
in TFC 153.001 is that children have frequent
contact with parents who have the ability to
act in the child’s best interest & to provide
them with a safe, stable, & nonviolent
environment. The relevant evidence on the
record was F’s statement that he was in prison
for murder & that he would relinquish his
parental rights in exchange for naming his
mother & brother possessory conservators.
This alone does not meet the requirement that
termination was in the child’s best interest or
that one of the termination grounds was met.
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Given the public policy of 153.001 & 161.001,
we conclude that the agreement in this case is
unenforceable.

It is clear that the trial court did not
proceed with a trial on the merits because of
reliance on the settlement agreement between
the parties. Because we find the agreement
unenforceable, we reverse the judgment of the
trial court & remand for a new trial on the
merits.

C. TFC § 161.001(1)(M) (prior
termination under (D) or (E)
grounds)

In the Interest of S.M.L.C., 115 S.\W.3d 30
(Tex. App.--San Antonio 2003, no pet.)

Involving: TFC 161.001(1)(M), best interest,
lack of bond between M & child, poor
parenting & life skills, criminal history, drugs.

Factual/Procedural History: A few
months after her son was born, M was
arrested, having left her infant son in the care
of babysitters without adequate food. The
babysitters did not know where M had gone.
TDPRS received referrals expressing concerns
about the baby’s malnutrition & physical
neglect & M’s mental state. M had a history
of arrests & convictions for prostitution. The
arrest that precipitated removal of her son by
TDPRS resulted in M’s conviction for
possession of a controlled substance.

Holding: Termination affirmed on (M) &
(O) grounds & on best interest. The evidence
is undisputed that previously M’s parent-child
relationship with her youngest daughter had
been terminated under (D) & (E). The
testimony of the caseworkers & of M
supports the finding that M did not complete
her service plan. Either of these grounds is
sufficient for termination if that decision is in
the child’s best interest.

With respect to whether termination is in
the child’s best interest, the caseworker
testified that S.M.L.C. did not seem to have
formed a bond with M & he clung to the
caseworkers when M visited. M’s cousin had
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adopted M’s youngest daughter & wanted to
adopt S.M.L.C. as well. The cousin even
offered an open adoption where M could see
her son periodically but M would not approve
of that arrangement. In contrast, M had no
real plan for the care of her son & did not
seem to take responsibility for having lost her
other two children.

D. TFC § 161.001(1)(N) (constructive
abandonment)

1. In the Interest of].J.O., 131 S.\W.3d 618
(Tex. App.--Fort Worth 2004, no pet.)

Involving: TFC 161.001(1)(N).

Factual/Procedural History: Termination
under (D), (E), & (N) grounds.

Holding: Affirmed. To establish
161.001(1)(N), TDPRS must prove by clear &
convincing evidence that: (1) M constructively
abandoned J.J.O. who had been in the
temporary managing conservatorship  of
TDPRS for not less than six months, (2)
TDPRS made reasonable efforts to return
JJ.O. to M, (3) M had not regularly visited or
maintained significant contact with J.J.O. &
(4) M had demonstrated an inability to
provide J.J.O. with a safe environment. Court
affirmed finding that M was late for her hour-
long visits with J.J.O., she did not touch or
speak to her child for the entire hour during
her first visit, & M failed to show up for
numerous visits. M missed two visits &
TDPRS found M in jail on charges of resisting
arrest & possession of drug paraphernalia. M
also waited a week to call TDPRS to set up a
visit once she was released from jail. During
the visit the month before the termination
trial, M did not say one word to JJ.O. & the
child did not recognize his mother. Although
M testified that she had recently found
housing & was supposed to start a new job,
the record reflected that TDFPS became
involved with J.J.O. when M left the nineteen
month old in a hotel room unattended. M has
failed to maintain housing or employment. M
admitted that she had been arrested for
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prostitution & had been living in hotel rooms.
M testified that “friends” paid for these
rooms. Moreover, M became pregnant with
her second child but tested positive for
cocaine & then refused drug treatment. She
was arrested a few months later with crack
pipes in her possession. M attended only half
of her parenting classes & she did not go to
counseling or her psychological evaluation.

Best Interest met where M did not have a
relationship with J.J.O. & during visits the
child would look for his foster mom. The
caseworker also testified that there was an
attachment issue. Best interest also met
where M did not stabilize her lifestyle by
maintaining steady housing, employment, &
staying away from drugs. Although M
testified that she planned on working at
Boston Market & planned to maintain steady
housing, the Court found that “[a] trial court
can measure the future conduct of parents by
their recent past conduct, but is not required
to believe that there has been a lasting change
in a parent’s attitude since his or her children
were taken”. Foster parents also testified that
they wanted to adopt J.J.O.

2. Inre D.S.A., 113 S\W.3d 567 (Tex. App.--
Amarillo 2003, no pet.)

Involving: TFC 161.001(1)(N), constructive
abandonment ground is applicable to an
incarcerated parent.

Factual/Procedural History: CPS took
custody of three female children, aged four,
two, & one in November of 2001. At the
time, they were under the care of their
maternal great-grandmother because both
parents were incarcerated. Upon removal
from the household, the children were initially
separated & placed in foster homes. They
were reunited several months later in the
home of one of M’s relatives.

A caseworker initially spoke to F in
prison. At that time, he gave her the name &
phone number of his mother. The
caseworker left several messages at that
number but the calls were never returned.
Subsequently, F was released to a halfway
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house. Within several days of his release, the
caseworker spoke with him about a plan of
service & visitation with his children. She
twice arranged meetings with him to sign the
plan of service but he failed to attend, & she
was unsuccessful in later attempts to contact
him at the halfway house. The next time the
caseworker spoke to F was at a status hearing.
The caseworker went over the service plan
but F “was really agitated” about it because he
had classes & group meetings to attend with
respect to his probation. The caseworker
arranged a meeting between F, his probation
officer, & herself to discuss the plan of service
& determine how F could fulfill his
requirements. F told her he “was not going to
jeopardize going back to jail by attending . . .
CPS classes”. He did not attend any of the
appointments or classes she arranged for him
with respect to his plan of service, & did not
complete any of the items on the plan of
service.  He also did not exercise any
visitation rights or provide any support for his
children when he was out of prison.

A few months later, F’'s probation was
revoked for drinking alcohol, failing to abide
by the terms of his curfew, failing to report
his arrest for driving with a suspended license,
failing to pay as ordered, & failing to attend
his after care group. He was sentenced to
seven years imprisonment. The plan of
service was modified to account for his being
unable to participate in some of the classes,
services, & visitation rights provided for in
the first plan due to his incarceration. The
caseworker had no proof that F had
completed any of the requirements of the new
service plan but could not say he had not
done so.

F was arrested on the charge of injury to a
child approximately eight months later. He
stayed in jail for two or three months & was
released on probation. Six months later he
was arrested for violating his probation & was
in jail for three and a half months when he
transferred to a prison unit for SAFP. He
was released again ten months later to the
halfway house & re-arrested three months
later for violating his probation. He stated he
would be eligible for parole in about six
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months. He testified he has been attending
Alcoholics  Anonymous &  Narcotics
Anonymous in prison but that his parenting
classes had not yet begun.

The children had never lived with F alone,
& the last time he saw them was December 8,
2000. F’s mother testified that he told her
that a relative was going to take the children.
However, she took no steps to find out where
the children were. She also knew after
December 6, 2001, that CPS was involved but
did not contact that agency.

Holding:  Affirmed. There was ample
evidence that F abandoned his offspring &
failed to adequately support or care for them
prior to incarceration, & that after his release
from SAFP, he failed to take any steps to
regain custody of them, visit them, or support
them. Furthermore, he voluntarily committed
acts which caused his probation to be
revoked, thereby  resulting in _ his
reincarceration.  There was also ample
evidence from which a jury could form a firm
belief that reasonable efforts had been made
to return the children to F but that he did not
regularly visit them or maintain contact with
them. Evidence of similar force also exists
illustrating that he made only minimal efforts
to meet the requirements_of his service plan
after he had been reincarcerated.
Additionally, evidence also exists illustrating
that F was unable or failed to provide a safe
environment because of his vague & unstable
employment history, lack of a permanent
residence when out of prison, failure to obtain
proper medical assistance for one child’s
urinary tract infections & a prosthesis for
another child, recurrent alcohol abuse, &
failure to abide by the conditions necessary to
stay out of prison.

F argues that the (N) ground does not
apply when the parent is in prison. This is
allegedly so because when a parent is in
prison, the State cannot show that it has made
reasonable efforts to return the child to the
parent (i.e. relinquish its custody to the
parent), or that the parent has not regularly
visited or maintained sufficient contact with
the child or the parent has not demonstrated

14

an _inability to provide the child with a safe
environment. We disagree that (N) “was
never intended to apply to someone” in
prison merely because the parent is in prison.
Returning the child to the parent, per (N),
does not necessarily mean that the child has to
be physically delivered to the incarcerated
parent. Indeed, it is quite conceivable that
one in prison may still be able to do so by, at
the very least, leaving the ward in the capable
hands of a relative, friend or spouse. It is
simply a “cop-out” for anyone to conclude
that prison ipso facto prevents (or relieves) the
parent from providing the child a safe
environment. Nor can we say that
incarceration renders it impossible for the
parent to maintain significant contact with the
child. While the child may not be able to live
with the parent in a jail cell, it would seem
that the parent could pursue a significant
relationship through, at the very least, written
correspondence.

E. TFC § 161.001(1)(O) (failure to
comply with court order designed
to provide for return of child)

1. In the Interest of W.E.C., 110 S.W.3d 231
(Tex. App.--Fort Worth 2003, no pet.)

Involving: TFC 161.001(1)(O), failure to
submit to drug testing, continued drinking &
drug use, inability or lack of desire to take care
of child’s special needs, smoking.

Factual/Procedural History: TDPRS first
became involved with M & her children in
February 1999 when her twins were born two
months premature. W.E.C. was born in
February 1999. W.E.C. had a twin sister, but
she died of SIDS in June 1999. M reported to
her doctors that she drank heavily during the
first four months of her pregnancy, but said
she quit when she learned she was pregnant.
However, while the twins were hospitalized
after birth, M became intoxicated, fell, lost
consciousness, & had to be taken to the
emergency room. A referral was made to
TDPRS while the twins were hospitalized.
Concerns existed that, because the twins had



18™ Annual Juvenile Law Conference (2005) — CPS Case Law Update

special medical needs & because M drank
heavily, M might not be capable of taking care
of them & their special needs.

W.E.C. needed a monitor because he had
apnea episodes where he would quit
breathing. His sister had other problems, &
both children needed measured feeding every
three hours around the clock & required
extensive follow-up with specialists in Fort
Worth.  The record shows that W.E.C.
experienced developmental delays, with
borderline to mild cognitive & speech
developmental delays, & a history of
disruptive  behavior, such as difficulty
complying with demands & tantrums. W.E.C.
functioned at approximately sixty to seventy
percent of the developmental level. He
needed continued therapy, support from
specialists, medication, & a structured daily
routine. M failed to take W.E.C. to all of his
scheduled appointments with specialists.
Despite W.E.C.’s need for continued therapy,
M eventually discontinued even in-home
therapy services.

In April 2000, M contacted TDPRS to
report that F had over-medicated W.E.C. in
an effort to make him sleep & had kicked one
of her older children in the ribs. TDPRS
investigated & ruled out a disposition for
physical abuse. The investigation nonetheless
showed “extensive risk” to the children,
causing TDPRS to open a case for the
provision of in-home safety services. As part
of TDPRS’ family preservation plan, both M
& F were to abstain from drug or alcohol use.
M & F tested positive for cocaine,
methamphetamine, & amphetamine in a
random drug screening conducted on July 17,
2000. All three children were removed from
M’s care.

Holding: M’s termination on (O) ground &
best interest affirmed. M failed to comply
with the provisions of a court order that
specifically established the actions necessary
for her to obtain W.E.C's return. The
evidence showed that W.E.C. had respiratory
problems that required daily breathing
treatments. Although instructed by TDPRS
to refrain & to have others refrain from
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smoking around W.E.C. & to change her
clothing after smoking before being around
W.E.C., M continued to smoke & allowed
others to smoke while W.E.C. lived with her.
M also arrived at visitations smelling of
smoke.

There was also evidence that W.E.C.
needed the in-home therapy services for his
speech & cognitive delays & that the
importance of these services was explained to
M. M, however, missed several appointments
scheduled for W.E.C. & eventually
discontinued these services altogether, even
after being advised about the detrimental
effects this would have on W.E.C.

Among M’s other court ordered
obligations to regain custody of W.E.C., she
was to refrain from both drug & alcohol use,
complete an in-patient treatment program,
submit to appropriate aftercare & follow-up
programs, & submit to random drug
screenings. Over the course of the eighteen
months that W.E.C. remained in foster care,
M completed only six out of eighteen
scheduled screenings. The jury could
reasonably infer that M’s failure to complete
the scheduled screenings indicated she was
avoiding testing because she was using drugs.
Additionally, of the six screenings M did
complete, she tested positive  for
methamphetamine & other drugs on three
occasions. M did eventually complete an in-
patient treatment program, & there s
evidence she sporadically attended narcotics
anonymous meetings. However, she failed to
comply with the required follow-up program
to her in-patient treatment & did not report to
TDPRS, as required, about any follow-up
treatment.

M also admitted that she is an alcoholic &
that she drank during her pregnancy with
W.E.C. W.E.C’s paternal grandmother
testified that M drank through her entire
pregnancy, not just during the first four
months. M has a prior arrest for public
intoxication & driving while intoxicated, &
she completed a treatment program as part of
her probated sentence. She relapsed,
however, & while W.E.C. was hospitalized
following his birth, she drank so much that
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she fell, lost consciousness, & was taken to
the emergency room. M also admitted she
drank “before August,” i.e., during the time
W.E.C. was in foster care, & that she drank to
the point of intoxication in December 2001,
just one month before trial.

The record further shows that M was
addicted to methamphetamines.  Although
M’s positive drug screening was the reason
her children were removed from her in July
2000, she nonetheless continued her drug use
& her relationship with F until five months
before trial. M also continued her relationship
with F despite the violence involved in their
relationship, her belief that F over-medicated
W.E.C. to try & get him to sleep, her belief
that F kicked one of her older sons in the ribs,
& temporary orders following the children’s
removal requiring that F be restrained from
going within a one block radius of M.

2. Wilson v. State, 116 S.W.3d 923 (Tex.
App.--Dallas 2003, no pet.)

Involving: TFC 161.001(1)(O).

Factual/Procedural History: Trial court
terminated M’s parental rights under
161.001(1)(D), (E), (O) & (N) & 161.001(2)
(best interest).

Holding: Affirmed. Only one termination
ground & best interest is necessary to affirm.
There is undisputed evidence that M did not
comply with a single requirement of the court
order establishing the actions necessary to
obtain the return of her child. She was not
enrolled in school or a GED program, she
dropped out of parenting & anger-
management classes, she did not maintain
contact with the child when she was in CPS
custody, & she repeatedly failed drug tests.
Although M claimed that her failure to
comply was due to financial restraints, the
undisputed evidence shows that M received a
monthly income of just under $600 from
Social Security & that she received additional
monetary assistance from friends & relatives.
M did not explain why her income was
inadequate to allow her to comply with the
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court order. Nor did she testify to any
attempts to receive assistance from the court
in _complying with the court order or
obtaining relief from it based on financial

F. TFC § 161.001(1)(Q) (incarceration
& inability to care for child for two
years)’

1. Inre A.V., 113 S.W.3d 355 (Tex. 2003),
reversing 57 S.W.3d 51 & rendering judgment
terminating parental rights.

Involving: TFC 161.001(1)(Q) & whether
the application of the two year time period is
retroactive or prospective.

Factual/Procedural History: The issue on
appeal was whether the two year period in
161.001(1)(Q) providing for termination of
parental rights where the parent knowingly
engaged in criminal conduct that resulted in a
conviction of an offense & imprisonment &
the inability to care for the child “for not less
than two years from the date of filing of the
petition” was to be applied retroactively or
prospectively. The appeal also involved the
issue_of whether it was unconstitutional to
retroactively apply the law to terminate
parental rights based on a conviction that
occurred prior to such conviction becoming a
statutory ground for termination.

Holding: The two year time period in
161.001(1)(Q) regarding the time period for
incarceration & resultant inability to care for
the child is to be applied prospectively from
the filing of the petition. Moreover, this
provision is constitutional even though it has
been applied to a parent who was imprisoned
before the effective date of the statute.

7 See also In The Interest of E.S.S under TFC §
161.001(1)(K).
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2. Brazoria County Children’s Protective
Services v. Kenneth Frederick, 01-02-1232-
CV, 2004 Tex. App. LEXIS 6354 (Tex. App.--

Houston [1* Dist.], June 15, 2004, no pet.)

Involving: Directed Verdict; 161.001(1)(Q)
grounds & best interest, admission of
evidence of criminal history, standing of CPS
to appeal, deceased mother, incarcerated
father, reverse & remand.

Factual/Procedural History: Appeal by
CPS from a directed verdict that denied CPS’
request for termination. CPS also challenged
the exclusion of evidence of portions of F’s
criminal history. T.F. was born eight-weeks
premature & did not have a throat at birth.
He still has esophageal problems & has an
eating disorder that results in his vomiting
when he eats. He needs surgery for a testicle
that has not descended. F has been
incarcerated since October 1997 & was not
eligible for parole until 2004. He has been
imprisoned throughout the lifetime of his son
T.F. who was born in December 1997. F has
fathered only one child by his wife, but has
eight children by three other women. F has
not paid child support for any of the children.
M brought T.F. to see F in prison twice a
week until he was transferred to a more
remote facility. F sent letters to M asking
about the child & has sent him birthday cards.
M died in December of 2001 when the child
was four years old & M’s mother, “GM”,
assumed care for T.F. On two occasions,
neighbors had to bring T.F. back to GM after
he wondered away. CPS was eventually called
after an incident in which T.F. wandered away
after GM blacked out due to a health
condition. T.F. was very thin, his teeth were
rotted & black & his front teeth were broken,
jagged & sharp. CPS took the child into
protective custody.

GM filed a separate adoption suit & the
cases were consolidated for a jury trial.
During trial, the foster parents intervened to
seek JMC if F’s rights were terminated & if
Roberta succeeded in adopting T.F. CPS
succeeded in presenting some evidence of F's
criminal history, but was precluded from
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introducing F’'s complete criminal history. At
the close of CPS’ case, F moved for a directed
verdict of no evidence or insufficient evidence
to support termination. CPS argued that
legally sufficient evidence to support
termination under 161.001(1)(D), (E), (F), (H)
& (Q). In granting the directed verdict, the
trial court stated “lI don’t believe that the
State, given the evidence before this Court, is
empowered to take away the parental rights of
the natural father; & therefore I am compelled
to grant your motion for instructed verdict”.
Because the trial court rendered the directed
verdict in favor of F, no question was
submitted to the jury concerning his parental
rights. The jury returned a verdict in favor of
granting GM & the foster mother, JMC. In
accordance with the directed verdict in F's
favor, the trial court awarded F PC to
commence on his discharge from prison.

Holding: Reversed & remanded. Trial court
erred in directing a verdict in favor of F where
evidence to support termination ground &
best interest.

F challenged CPS’ standing to appeal but
it's standing derived from its JIMC of T.F. that
it shared with the foster parent. See TFC
161.003(a)(3) (authorizing termination on CPS
petition where TDPRS has been TMC or sole
MC of the child for at least six months
preceding the date of the termination
hearing). As a party of record in the trial
court, CPS has standing to appeal.

A directed verdict in favor of a defendant
is_appropriate when the plaintiff does not
present evidence to raise a fact issue that is
essential to the plaintiff's right of recovery.
Section 161.001(1)(Q) grounds requires a
showing of the parent’s inability to care for
the child while he is incarcerated.
Incarceration alone does not show inability to
care for the child. Although the term “care”
has not been defined either in statute or in
subsequent case law, this Court concluded
that the facts to be considered when deciding
inability to care include the availability of
financial & emotional support from the
incarcerated parent. F acknowledged that he
could do nothing financially while in prison &
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he has never paid child support for any of his
children. F has not seen T.F. since 1999 & he
did not send gifts to his child from prison.
The evidence raised triable issues of fact
concerning his ability to provide financial &
emotional support for T.F. It is clear that F
will be in prison two years from the filing of
the petition. F is not eligible for parole until
2004 & the Texas Supreme Court held in In re
A.V. & J.V. that (Q) grounds allows the State
to act in anticipation of a parent’s
abandonment.

To avoid directed verdict, CPS also had to
put on evidence that termination was in T.F.’s
best interest. There is no evidence that the
child knows his father & he seems happy with
his foster parents. The record shows that GM
is willing to care for T.F. until F is out of
prison but the GM s failing in health & T.F.
was removed from her care for this reason.
F’s mother also came forward at the time of
trial but it is undisputed that she has had no
prior contact with T.F. There was some
evidence that one of F’s daughters might
assume care of T.F. but she did not respond
to CPS inquiries. F has been arrested for six
different counts of delivery with intent to sell
a_controlled substance & possession of a
controlled substance. He was convicted in
1999 & is currently serving his eleven-year
sentence. F has never paid child support for
any of his eight children.

3. Darrell Hampton v. TDPRS, 138 S.W.3d
564 (Tex. App.--El Paso 2004, no pet.)

Involving: TFC 161.001(1)(Q), shifting
burden of proof in (Q) cases.
Factual/Procedural History: D.H. was

born in October 2000. In February 2002,
TDPRS removed D.H. from her M's custody.
F was in prison at the time D.H. was
removed.

Holding: F contended that there was legally
& factually insufficient evidence to support
the trial court's finding that F knowingly
engaged in conduct that resulted in his
conviction of an offense & confinement or
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imprisonment & inability to care for the child
for not less than two years from the date the
petition for termination was filed, a ground
for termination under 161.001(1)(Q). F
acknowledges that the first prong of this
ground is met, as evidence showed that he
was incarcerated at the time the TDPRS'
original petition was filed on February 8,
2002, & his projected release date was April
2004. He disputes only that TDPRS proved
by clear & convincing evidence his inability to
care for the child during his incarceration.

Incarceration alone cannot support a
termination of parental rights. By including
the element that the incarcerated parent has
the "inability to care for the child," the
legislature clearly recognized this. In Caballero,
in analyzing the burden of proof presented by
this subsection, the Amarillo Court of
Appeals found that once TDPRS has
established the incarceration element, the
burden shifts to the parent to produce some
evidence of how he or she will arrange care
during that period. When that burden of
production is met, TDPRS is then required to
persuade the court that the stated
arrangements would not satisfy the parent's
burden to the child. We agree & adopt this
approach.

F points to the following as having met
his burden. He wrote to the court &
suggested his M & sister as potential
placements. He wrote nine letters to TDPRS
regarding his daughter. When his M & sister
were determined to be unsuitable placements,
F provided (during trial) the names of other
potential relative placements for D.H. He
supported his daughter by signing over his
IRS refund & six paychecks to D.H.'s M, a
total of approximately $2,000. Finally, he
submitted a written permanency plan for
D.H. to TDPRS, although the content of this
plan is not part of the appellate record.
TDPRS responds that its application under
the Interstate Compact for the Placement of
Children to North Carolina, where F's M &
sister live, was denied. TDPRS' North
Carolina counterpart rejected these relatives as
potential care