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SPECIALIZATION  REVIEW 
Arrest,  Waiver of Rights,  Search and Seizure,  Confessions 

by Pat Garza 
 
I.    INTRODUCTION – TESTING TIPS 
 
 This paper and its accompanying presentation was prepared to assist attorneys and judges in 
their preparation for certain essay question that may be presented in the Juvenile Law 
Specialization Exam.  It should be remembered that while conclusions are important, the 
recognition of issues and the ability to coherently lay them out on paper should be the goal of 
each test taker.  How much you know may not be as important as how well you organize and 
present your thoughts on paper.  Each question will address a great number of issues.  Each 
issue needs to be addressed sufficiently to apprize the grader of your recognition and 
understanding of that issue.  You must then move on to the next issue.  Recognizing issues may 
be as important as discussing them.   
 
 A.  IDENTIFYING ISSUES AND OBTAINING POINTS 
 

 When an exam question has many issues the total points for that question is divided 
between the issues.  As an example, if a question has five main issues, arrest or custody, 
consent, search, parental notification, and confessions.  Each issue should be addressed 
thoroughly and succinctly.  Family Code section numbers should be used were appropriate, 
as well as any landmark cases which address that issue.  There are certain “buzz” words or 
phrases that should be used with certain issues (i.e. reasonable grounds, unnecessary delay, 
expected right of privacy, etc.).  However, the test grader may only be giving so many 
points on each issue.  If the total points allowed on the question is 50 points, only 10 points 
may be allowed for each issue.  A complete and thorough writing on arrest or custody may 
achieve a maximum of 10 points, but no more.  The failure to recognize and issue (and as a 
result not discuss it) may cost you a full 10 points.  Your goal should be to recognize issues 
and discuss them with enough specificity to reflect an understanding of the issue, then 
move on to the next issue.  Remember, your not writing to win an argument, your writing 
to achieve points. 

 
 How you are able to do this is personal preference.  I wrote in the margins of my exam , 
at each location where I spotted an issue.  I tried to use a  “buzz” words or phrases in the 
margin as I was reading until I finished the entire question.  If, as your reading a question, a 
cite or section number comes into your head, write it down immediately.  Sometimes 
something important will hit you as your reading, and then when you come back to write, 
you just can’t remember it or you spend five minutes trying to remember it.  I also made a 
note at the end of the question as to whether or not I needed to answer the question (i.e. 
How would you rule?  Explain.).  I wanted to make sure that I explained the issues as I saw 
them, but then ruled, because it asked me to.  After I had read the entire question, I then re-
read the question, stopping at each issue, writing about that issue as quickly as I could, 
putting down section numbers, cases or anything else that came into my head.   Since I was 
using my laptop, I was able to then go back and succinctly present the issues with the cites 
or phrases that I had already put down.     
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B.  PRACTICE ANSWERING QUESTIONS 
 

 Some (if not most) of the issues discussed in this paper will be on the exam.  You 
should consider these areas important and presume that they will appear on the exam.  
Create your own fact situation and practice answering it.  Or ask yourself to explain the 
law of juvenile confessions, or arrest, or the juvenile processing office, whatever.  Then, sit 
down and actually write your answer.  There can be no shortcuts here.  Give yourself 30 
minutes of undisturbed time and write an answer.  Then read your answer, or better still 
have someone else read it for you.  Does it make sense?  Did you include everything you 
wanted to include?  Then do it again.  I wrote quite a few practice answers long before I 
ever took the exam, and it made things so much easier.  If you have a laptop or computer 
use it to practice even if your not planning to use it for the exam.  You can interject things 
that you may have left out, you can cut and paste or even move paragraphs around to 
complete your answer. Once you have your answer the way you want it, open a blank page 
and try to write it again as complete as possible.  Then come back the next day and write 
the answer again.  Don’t get discouraged, the more you practice the better your answers 
will become.   By the way, the by-product of this type of practice is that you really do get a 
better understanding of the issues in these areas. 

 
 C.  FLASH CARDS 
 

 At the end of this paper you will find certain areas of my presentation reduced to fit 
into a 3 x 5 format.  If you take each area and cut it out as printed, they should each fit onto 
a 3 x 5 card.   By attaching the cutouts onto a 3 x 5 card you can create flash cards which 
may assist you in your preparation for the exam.  I took mine to KINKOS and had them 
laminated.  I was then able to take them with me and study wherever I went.  Good luck. 

 
II.   ARREST 
 
 The Fourth Amendment of the United States Constitution and Article I, Section 9 of the Texas 
Constitution impose restrictions on when a person may be taken into custody for a criminal 
offense.  Probable cause is required for an arrest of a person or for taking a person into custody, 
while reasonable suspicion is sufficient for a temporary stop for investigation.  These 
constitutional safeguards are applicable to juvenile offenders.1 
 
 A. VALIDITY OF ARREST 
 
 Texas Family Code Section 52.01(b) provides: 
 

  (b) The taking of a child into custody is not an arrest except for the 
purpose of determining the validity of taking him into custody or the validity of 
a search under the laws and constitution of this state or of the United States. 
 

 This language makes it clear that juveniles are entitled to constitutional and other 
protections that apply to the arrests of adults for criminal offenses even though under the 
Family Code the terminology “taking into custody” is employed instead of “arrest.” 
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 B.  CUSTODY DEFINED 
 

Section 51.095(d) defines a child  “in custody” as follows: 
(1)  while the child is in a detention facility or other place of confinement; 
(2)   while the child is in the custody of an officer; or 
(3)   during or after the interrogation of the child by an officer if the child is in 
the possession of the Department of Protective and Regulatory Services and is 
suspected to have engaged in conduct that violates a penal law of this state. 

 
 C.  TAKING A CHILD INTO CUSTODY 
  
 §52.01. Taking into Custody 
       (a) A child may be taken into custody: 
        (1) pursuant to an order of the juvenile court under the provisions of this 

subtitle; 
        (2) pursuant to the laws of arrest; 
        (3) by a law-enforcement officer, including a school district peace officer 

commissioned under Section 37.081, Education Code, if there is probable cause 
to believe that the child has engaged in: 

        (A) conduct that violates a penal law of this state or a penal ordinance 
of any political subdivision of this state; or 

        (B) delinquent conduct or conduct indicating a need for supervision; 
(c) conduct that violates a condition of probation imposed by the juvenile court; 

        (4) by a probation officer if there is probable cause to believe that the child 
has violated a condition of probation imposed by the juvenile court; or 
 (5) pursuant to a directive to apprehend issued as provided by Section 
52.015. 

 
 1. Pursuant to an order of the juvenile court under the provisions of this subtitle: 

 
 (a) The juvenile court may require that a child be taken into custody when an 

adjudication or transfer petition and summons is served on him. 
  (b) The juvenile court may take a child into custody if he has violated a 

condition of release from detention, which required the child to appear before 
the juvenile court at a later date. 

  (c) A juvenile may be arrested as a witness in a case.  Section 53.07 provides 
that a witness may be subpoenaed in accordance with the Texas Code of 
Criminal Procedure.  Article 24.12 of the Texas Code of Criminal Procedure 
authorizes the issuance by the court of an attachment for the witness.  

  (d) The juvenile court may issue an order to take the juvenile into custody to 
answer a motion to modify probation under Section 54.05.  

 
 If a probation officer has grounds to believe that a child should be taken into 
custody under any of the above provisions, he or she should apply to the court for a 
directive to apprehend under §52.015 of the Family Code (see #5 below), except that a 
probation officer can take a child into custody (without a warrant or directive to 
apprehend)  if the probation officer has probable cause to believe that the child has 
violated a condition of probation imposed by the juvenile court (see #4 below). 
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 2. Pursuant to the laws of arrest   

 The Texas Code of Criminal Procedure, Article 14, provides the requirements of an 
arrest of an adult without a warrant, while article 15, provides the requirements for an 
arrest with a warrant. 

 
 Under this provision, in any situation that an adult can be taken into custody, a 
child can also be taken into custody. 

 
3. By a law-enforcement officer, including a school district peace officer 

commissioned under Section 37.081, Education Code, if there is probable 
cause to believe the child has engaged in: 
 (A)  conduct that violates a penal law of this state or a penal ordinance of 

any political subdivision of this state; or 
  (B)  delinquent conduct or conduct indicating a need for supervision; 

   c)  conduct that violate a condition of probation imposed by the juvenile court.  
 The Family Code defines “a law-enforcement officer” as “a peace officer as defined 
by Article 2.12, Texas Code of Criminal Procedure.”2  A Juvenile probation officer is not 
a law-enforcement officer, as the concept is used in the Family Code.  

 
 The statute requires “Probable Cause” but does not require a warrant under this 
section.  The rule favoring arrest with a warrant is not constitutionally mandated, but 
is a product of legislative action.   Article I, Section 9 of the Texas Constitution merely 
requires that an arrest conducted pursuant to a warrant be based upon probable 
cause.3 

 
 The new change to the statute allows a law-enforcement officer to arrest a juvenile 
if he has probable cause that the child has violated a condition of his probation (just 
like a probation officer).  A warrant is also not required in this situation.  

 
4. By a probation officer if there is probable cause to believe that the child 

has violated a condition of probation imposed by the juvenile court; or  
 A probation officer can arrest a child, without a warrant, upon probable cause to 
believe that the child has violated his probation.  If a child has been released from 
detention on a conditional release (prior to being placed on probation), and the child 
violates a condition of his release, the probation officer is not authorized to take the child 
into custody, without a directive to apprehend from the Juvenile Court.  The probation 
officer can take a child into custody (without a directive to apprehend or warrant) only 
upon probable cause that the child has violated a condition of his probation.  

 
 5.  Pursuant to a directive to apprehend issued as provided by Section 52.015 

 This section is the equivalent to the arrest warrant for adults.  On the request of a 
law-enforcement or probation officer, a juvenile court may issue a directive to 
apprehend a child if the court finds there is probable cause to take the child into 
custody under the provisions.4 
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 D.  POLICE RELEASE AND DETENTION DECISIONS 
 (Texas Family Code §52.02 And Its Requirements)       
 

“A statement by a juvenile that is otherwise admissible under section 51.09 
[51.095] may be found to be inadmissible if the requirements of section 52.02(a) 
are not followed.”  

       Comer, 776 S.W.2d at 195-96 
 
 Once a law enforcement officer has taken a child into custody, failure to properly 
handle and transport that child may render his confession inadmissible, even if the officer 
has fully complied with §51.095 (confession statute) of the Juvenile Code.  The proper 
handling and delivery of  the child during custody (and in compliance with the code) may 
be key in establishing that the confession is voluntary.        
 

  1.  Release Or Delivery to Court. 
 

52.02. Release or Delivery to Court 
 (a) Except as provided by Subsection c), a person taking a child into custody, 
without unnecessary delay and without first taking the child to any place other than 
a juvenile processing office designated under Section 52.025, shall do one of the 
following: 

 (1) release the child to a parent, guardian, custodian of the child, or 
other responsible adult upon that person's promise to bring the child before 
the juvenile court as requested by the court; 
 (2) bring the child before the office or official designated by the 
juvenile court if there is probable cause to believe that the child engaged in 
delinquent conduct or conduct indicating a need for supervision, or 
conduct that violates a condition of probation imposed by the juvenile 
court; 
 (3) bring the child to a detention facility designated by the juvenile 
court; 
 (4) bring the child to a secure detention facility as provided by Section 
51.12(j); 
 (5) bring the child to a medical facility if the child is believed to suffer 
from a serious physical condition or illness that requires prompt treatment; 
or 

(6) dispose of the case under Section 52.03. 
 

 This statute is an expression of the legislature’s intent to restrict involvement of 
law enforcement officers to the initial seizure and prompt release or commitment of 
the juvenile offender.  It mandates that an officer (after taking a child into custody) 
must “without unnecessary delay, and  without first taking the child to any place 
other than a juvenile processing office” take the child to any one of six enumerated 
places.  By the clear language of the statute, it is not merely a question of whether the 
officer does one of the six enumerated options without unnecessary delay, but also 
whether he takes the juvenile to any other place first.5   
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   a.  Comer v. State 
 The first significant case interpreting §52.02 with respect to its relationship to a 
juvenile’s confession was Comer v State, 776 S.W.2d 191 (Tex. Crim. App. –1989). 

 
 Comer was arrested and taken to a magistrate for the Section 51.095 
warnings. He was then questioned at the police station for almost two hours, 
where he confessed to murder.  Upon return to the magistrate, he signed the 
written confession.  The Court of Appeals upheld the admission of the written 
confession into evidence in the criminal trial on the grounds that compliance with 
Section 51.095 was all that was required. 

 
 At the time that Comer was heard, Section 52.025 was not in existence.  The 
Court of Criminal Appeals reversed, rejecting the argument that the enactment of 
Section 51.09(b) [now Section 51.095]  should be read as creating an exception to 
the requirement of Section52.02. 

 
...once he has a found cause initially to take a child into custody and 
makes the decision to refer him to the intake officer or other 
designated authority, a law enforcement officer relinquishes ultimate 
control over the investigative function of the case...  In our view the 
Legislature intended that the officer designated by the juvenile court 
make the initial decision whether to subject a child to custodial 
interrogation.  He can take a statement himself, consistent with 
§51.09(b)(1) ... at the detention facility, or, pursuant to §52.04(b), he 
can refer the child back to the custody of law enforcement officers to 
take the statement.  This construction gives effect to the Legislature’s 
revised attitude that a juvenile is competent to waive his privilege 
against self incrimination without recourse to counsel, while 
preserving in full its original intention that involvement of law 
enforcement officers be narrowly circumscribed. 

 
 In 1991 Section 52.025 was enacted to authorize each juvenile court to 
designate “juvenile processing offices” for the warning, interrogation and other 
handling of juveniles.  Section 52.02 was amended to authorize police to take an 
arrested juvenile to “a juvenile processing office” designated under Section 52.025 
of the Family Code.  While Section 52.025 was enacted to give law enforcement 
more options after Comer, the Court of Criminal Appeals has reiterated its 
holding and has once again sent a message to law enforcement regarding 
continuous contact with children after arrest. 

 
   b.  John Baptist Vie Le v. State 

 
 In 1999, the Court of Criminal Appeals decided John Baptist Vie Le v. The 
State of Texas, 993 S.W.2d 650  (Tex. Crim. App.–1999), the second significant 
decision pertaining to violations of §52.02. 
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 John Baptist Vie Le was arrested by a law enforcement officer who wanted to 
take the child’s statement.  The officer first took Le to a magistrate to receive the 
required warnings.  Then the officer took the juvenile directly to the homicide 
division of the police department, where he interviewed him and obtained a 
statement from him.  Le gave a statement admitting his part in a murder and an 
attempted robbery, but he did not sign the statement at that time.  Le, was then 
taken to another magistrate and given the warnings again.  At that time he signed 
his statement, without any police officers being present.  The statement was 
offered by the State at Le’s trial.  Le filed a motion to suppress his statement, 
which was denied. He was tried as an adult for capital murder and sentenced to 
life in prison.  

 
 In Le, the following occurred: 

 
  1.  Le was arrested 

  2.  Le was taken to a magistrate 
  3.  The magistrate gave Le the required warnings 
  4.  The officer took Le to the homicide division of the police department to 

obtain the statement 
  5.  Le gave the officer a written statement in the homicide office 
  6.  Le was taken before a second magistrate 
  7.  The second magistrate gave Le the required warnings 
  8.  Le signed the statement before the second magistrate outside the 

presence of the officer. 
 

 The court examined §52.02(a)(2), & (3), and §52.05(a) & (b) of the Texas 
Family Code, which states that an officer taking a child into custody had to take 
the child to an office designated by the juvenile court if there was probable cause 
the child had engaged in delinquent conduct, or to a juvenile court designated 
detention facility. 

 
  The court concluded that appellant's statement was taken in violation of the 
Family Code, and reversed and remanded the case for the appeals court to consider 
whether admission of the improper statement had harmed appellant. 

 
 The Court in its opinion discussed the Legislative intent of §52.025.  It stated 
that the Legislature envisioned the “juvenile processing office” in §52.025 as little 
more than a temporary stop for completing necessary paperwork pursuant to the 
arrest. 

 
 In Le the detective took the child to a city magistrate, which, according to 
testimony presented at the hearing, had been designated by the juvenile court as a 
“juvenile processing office.”  He then took Le to the homicide division of the 
Houston police department to obtain a statement.  The homicide division was not 
one of the five options listed in §52.02(a).   
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 Upon leaving the juvenile processing office, the detective was required to do 
one of the five options listed in §52.02(a) “without unnecessary delay.”  Taking Le 
to the homicide division did not constitute any of these five options and as a result 
violated the Family Code by his actions.  The Court stated that the detective could 
have obtained the statement at the processing office, but was not required to.  The 
detective did not error by obtaining the statement at the homicide division.  His 
mistake was in not complying with the statute and “without unnecessary delay,” 
taking Le to a juvenile officer or detention facility.  A juvenile officer could have, at 
that point, referred the case back to the detective for the purpose of obtaining a 
statement. 

 
 The Court recognized in Comer v. State, ten years earlier, that the language 
of §52.02 dictated what an officer must do “without unnecessary delay” when he 
takes a child into custody.  The Court concluded, then, that: 

 
the clear intent of the statutory scheme as a whole... from this point on [is 
that] the decision as to whether further detention is called for is to be made, 
not by law enforcement personnel, but by the intake or other authorized 
officer of the court ... It appears that ... the legislature intends to restrict 
involvement of law enforcement officers to the initial seizure and prompt 
release or commitment of the juvenile offender.6 

 
 In reaffirming its decision in Comer the Court of Criminal Appeals stated: 

 
“...we must not ignore the Legislature’s mandatory provisions regarding the 
arrest of juveniles.  We informed the citizenry, a decade ago in a unanimous 
opinion, of the Legislature’s clear intent to reduce an officer’s impact on a 
juvenile in custody.  Today we remind police officers of the Family Code’s 
strict requirements.”7 

 
   c.  Unnecessary Delay 

 In  Roquemore v. State, a Court of Criminal Appeals opinion, the officer 
instead of taking the respondent directly to a juvenile processing office, at the 
respondent’s request took him to the place where he had said stolen property was 
hidden.  After quoting Comer and Baptist Vie Le the court stated: 

 
The procedure and options are clear in section 52.02(a), and first 
taking the juvenile, at his own suggestion, to the location of stolen 
property is not enumerated.  Because the appellant was not transported 
to the juvenile division "without first being taken to any other place," 
the officers violated section 52.02(a). Comer, 776 S.W.2d at 196-97.8   

 
 In In the Matter of D.M.G.H., it was an “unnecessary delay” to arrest a 
juvenile at 12:30 p.m., hold her at the police station before taking her before a 
magistrate at 7:25 p.m., and then taking her to the detention center at 10:20 p.m..  
The State attempted to justify the delay on the grounds that it was necessary to 
complete the paperwork on the case before taking the child to juvenile detention.     
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The court rejected the state’s argument and reversed the adjudication of 
delinquency ruling that the child’s statement should have been suppressed.9 

 
 In In re G.A.T., it was an unnecessary delay for the officer, after taking four 
juveniles into custody, to take them back to the scene of the crime for 
identification rather than taking them directly to a designated juvenile processing 
office.10 

 
 d.  Necessary Delay 

This section of the Family Code "by its very terms contemplates 
that 'necessary' delay is permissible." Whether the delay is 
necessary is "determined on a case by case basis."11 

 
 In Contreras v. State, a Court of Criminal Appeals opinion, it was a 
“necessary delay” to hold a child in a patrol car at the scene of an offense for 50 
minutes before bringing her to the juvenile processing office to obtain a statement.  
The court accepted the state’s argument that the delay was necessary because 
police were attending to the victim and interviewing witnesses to the offense.12  
The delay was considered deminimus. 

 
 e.  Notice To Parents 
 Section 52.02(b) states: 

 
52.02(b).  A person taking a child into custody shall promptly give 
notice of his action and a statement of the reason for taking the child 
into custody, to: 

(1) the child's parent, guardian, or custodian; and 
(2) the office or official designated by the juvenile court. 

 
 In Gonzales v. State, the court held that section 52.02(b)(1) was not satisfied 
where the evidence at the hearing on the juvenile's motion to suppress did not 
show that the juvenile's parents had been notified at all.13   

 
 In State v. Simpson, the Tyler Court of Appeals affirmed the trial court's 
suppression of a juvenile's confession pursuant to section 52.02(b) when the 
juvenile's mother was not notified until the Sunday evening following his arrest at 
11:00 a.m. on the preceding Friday.14   

 
 In In the Matter of C.R., Police failed to notify the respondent’s mother that 
her son had been taken into custody and the reason for doing so.  At a minimum, 
one hour elapsed from the time the respondent was taken into custody until the 
initial contact with his mother.  In addition, police discouraged her from coming 
to the police station to see her son and ultimately notified her only when the 
respondent was taken to the juvenile detention facility.  The Court held that the 
requirement of parental notice had been violated and that the written statement 
given during the period of violation should have been excluded from evidence.15  
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 It is the responsibility of the person taking the child into custody to notify the 
parents of the arrest with a statement of the reason for taking him into custody.  In 
Pham v. State, the police officer arrested the child at school, took the child to a 
magistrate to have the child’s warning explained, then returned the child to a  
processing office to take his statement, but failed to contact the child’s parents.  
The court reversed stating: 

 
The duty to notify a child's parents belonged to the "person taking a 
child into custody," i.e., Officers Hale and Parish, and [*12]  their 
supervisor, Officer Miller in this case. It was their responsibility to see 
to it that notice of appellant's arrest, with a statement of the reason for 
taking him into custody, was promptly given to appellant's parents and 
the official designated by the juvenile court. These officers were 
apparently oblivious to the fact they had such a duty, and they did not 
perform as required.16 

 
 The court, citing Comer, held that the child’s statement should have been 
suppressed for failure to comply with the requirements of Section 52.02 and 
52.025.  Under Pham, when a child is taken into custody at school, the person 
taking the child into custody must notify the parents.  That responsibility can not 
be delegated to the school or probation official, but must be made by the person 
taking the child into custody. 

 
 In Hill v. State, the child was arrested shortly before 9:25 a.m., but his mother 
was not contacted until 1:45 p.m., 4 hours and 20 minutes later. The detective 
never attempted to contact anyone, testifying he was busy working the crime 
scenes, collecting evidence, and taking the child's statement. The court found that 
while the four hour and twenty minute delay standing alone might not warrant 
reversal pursuant to section 52.02(b), the impact of the delay was enhanced by the 
fact that the juvenile was in the process of deciding whether or not to waive 
important constitutional rights.  It is also noteworthy that his mother was reached 
by telephone on the very first attempt immediately after the child's confession had 
been obtained following his on-again off-again attempts to claim his constitutional 
rights. There was scant direct evidence in the record of any efforts to contact her 
or anyone else until after the confession was obtained. Under these circumstances 
the court held that this was not prompt notification under §52.02(b) of the Family 
Code.17 

 
 f.  DWI and the Intoxilyzer Room 

 When an officer has reasonable grounds to believe a child who is operating a 
motor vehicle has a detectable amount of alcohol in his system the officer can take 
a statutory detour to an intoxilyzer room.  The officer does not have to have 
probable cause to believe a child is DWI to take that child to a place to obtain a 
breath sample.  If the child is operating a motor vehicle and the officer detects any 
amount of alcohol in the child’s system he can take the child to the adult 
intoxilyzer room.18   
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 Subsection (d) of 52.02, allows for a child to submit to the taking of a breath 
specimen or refuse to submit to the taking of a breath specimen without the 
concurrence of an attorney, but only if the request made of the child to give the 
specimen and the child’s response to that request is videotaped.19  An officer who 
follows the procedure for taking the breath test for an adult may not get it right.  
The statute requires that the request by the officer and the consent or refusal by 
the child must be on the videotape.  If it is not on the videotape, the officer must 
have the concurrence of an attorney regarding the child’s consent to the test. 

 
2.  Juvenile Processing Office 

 
 Section 52.02, however,  does provide for an exception.  The officer may first take 
the child to “a juvenile processing office designated under Section 52.025.”  That is an 
option for the officer, not a requirement.  It is, in essence, a seventh option (there is 
also an eighth option - See Subsection 6 below; DWI and the Intoxilyzer Room).  The 
taking of a juvenile to a juvenile processing office, however, does not dispense with the 
requirement that, subsequently, the officer, “without unnecessary delay, “do one of the 
six  possibilities listed in §52.02(a).20 

 
 The processing office is a temporary location that allows an officer to do certain 
specific things.  The options in §52.02(a) are permanent options, while the juvenile 
processing office is a temporary option (no longer than six hours).  If the officer 
decides to take the child to a juvenile processing office, he must eventually take the 
child to one of the options in §52.02(a).  One office cannot be both a juvenile 
processing office and one of options listed in §52.02(a).21 

 
52.025. Designation of Juvenile Processing Office 
 (a) The juvenile court may designate an office or a room, which may be located 
in a police facility or sheriff's offices, as the juvenile processing office for the 
temporary detention of a child taken into custody under Section 52.01 of this code. 
The office may not be a cell or holding facility used for detentions other than 
detentions under this section. The juvenile court by written order may prescribe the 
conditions of the designation and limit the activities that may occur in the office 
during the temporary detention. 

 (b) A child may be detained in a juvenile processing office only for: 
 (1) the return of the child to the custody of a person under Section 
52.02(a)(1); 
 (2) the completion of essential forms and records required by the 
juvenile court or this title; 
 (3) the photographing and fingerprinting of the child if otherwise 
authorized at the time of temporary detention by this title; 
 (4) the issuance of warnings to the child as required or permitted by 
this title; or 
 (5) the receipt of a statement by the child under Section 51.095(a)(1), 
(2), (3), or (5). 
 (c) A child may not be left unattended in a juvenile processing office and is 
entitled to be accompanied by the child's parent, guardian, or other custodian or 
by the child's attorney. 
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 (d) A child may not be detained in a juvenile processing office for longer 
than six hours. 

 
 There is no mandatory requirement that a child be taken to a juvenile processing 
office.  It is only an option (to do certain specified tasks) before control of the child is 
permanently relinquished to another by the officer.  The  juvenile processing office is 
the only temporary option (other than a DUI suspect) an officer has before utilizing 
the six permanent options presented in §52.02(a). 22 

  
 In  Anthony v. State, the 4th Court in San Antonio ruled that a statement was 
illegally obtained and could not be admitted to support a criminal conviction because 
the officers did not contact the juvenile officer or take the required step of processing 
defendant in an area specifically utilized for juveniles.23   

 
 In In re R.R., a Corpus Christi Court of Appeals case, officers took the juvenile 
directly to the police station, but because no evidence showed that the juvenile was 
detained in an office designated as the "juvenile processing office," the confession was 
illegally obtained and, therefore, inadmissible.24  

 
 But see also,  Williams v. State, where the officer picked up Williams at the Bexar 
County jail because he had given a false name to the arresting officer.  The officer who 
picked up Williams determined that he was a child and took the child to the homicide 
office to take the child’s statement.  The homicide office was not a designated juvenile 
processing office.  The juvenile processing office that was normally used was being 
remodeled and under construction.  A second juvenile processing office was locked and 
unavailable.  The court stated that the purpose for requiring juveniles to be 
interrogated in specially designated areas is to protect them from exposure to adult 
offenders and the stigma of criminality.   Because no one else was in the homicide office 
at the time Williams made his statement, this purpose was fulfilled.  To hold that 
Williams's statement was inadmissible under these circumstances would be to place 
form above substance. The court also noted... 

...the interest in achieving the purpose of sections 52.02 and 52.025 is 
somewhat diminished in this case, given that Williams had already been 
exposed to adult offenders and the stigma of criminality when he was 
booked into the Bexar County Jail as a result of his own misrepresentations.  

 
a.  Juvenile Court Designation 
 Under §52.025, the juvenile board has the responsibility for designating the 
juvenile processing office.  Whether such a designation has been made and, if so, 
whether the police have remained within the bounds of the designation, can 
determine the admissibility of any statements obtained.  If the juvenile board has 
not designated a juvenile processing office or an office or official under 
§52.02(a)(2), the police, unless they immediately release the child to parents, must 
bring the child directly to the designated detention facility and may not take him 
or her to the police station for any purpose.  The juvenile board has the 
responsibility to specify the conditions of police custody and length of time a child 
may be held before release or delivery to the designated place of detention.  
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However, under §52.025 the maximum length of detention in a juvenile processing 
office is six hours.  If a child is taken to a police facility that has not been 
designated as a juvenile processing office, or if the terms of the designation are not 
observed, the detention becomes illegal and any statement or confession given by 
the child while so detained may be excluded from evidence. 

  
 A general designation such as “the police station” or “the sheriffs’ office” 
located at 111 Main, is insufficient.  Section 52.025(a)  refers to an office or room 
which may be located in a police facility or sheriffs’ office.  Courts have held that a 
designation of the entire police station was unlawful and not in compliance with 
the statute.25 

 
 b.  Right of Child To Have Parent Present 

  Section 52.025(c) states: 
 (c) A child may not be left unattended in a juvenile processing office 
and is entitled to be accompanied by the child's parent, guardian, or other 
custodian or by the child's attorney [emphasis added]. 

 
 Like Section 52.02, the provisions of Section 52.025 must be strictly adhered 
to.  A two hour delay in notification of parents by officers who took the child to a 
processing office to take statement invalidated confession. 

 
 ... If the arresting officers had promptly notified appellant's parents of 
his arrest approximately two hours before his confession, there would 
have been time for them to get to the juvenile processing office at 1200 
Travis before the confession. n4 As in Comer, we cannot say with any 
degree of confidence that if appellant had access to his parents or his 
attorney, he would still have chosen to confess to the crime.26  

 
 In In The Matter of C.R., the court held that by requiring the arresting 
authority to give notice of the arrest to a parent, the legislature gave the choice of 
whether or not to be present to the parent.  The court further stated that the 
legislature may well have concluded that juveniles are more susceptible to 
pressure from officers and investigators and that, as a result, justice demands they 
have available to them the advice and counsel of an adult who is on their side and 
acting in their interest.27  Section 52.025(c) takes that intent one step further.  The 
entitlement to have a parent present in the processing office is not lessened 
because an officer is attempting to obtain a statement from a child.  Section 51.095 
governs how to proceed in the taking of a statement of a child in custody, but 
Section 52.025 governs how to proceed if the child is taken to a processing office, 
including if the child is being taken there for the purposes of obtaining a 
statement.  An officer who has taken a child into custody and who wishes to take 
the child’s statement must notify the child’s parent of the arrest, fully comply with 
Section 51.095, and if the child is taken to a processing office, notify the child of his 
right to have his parent present.  Even then, under Li the officer must be very 
careful to comply with Section 52.02 or the statement may be inadmissable. 
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 Whose responsibility is it to inform him of this right?  The child may be at the 
processing office for a short period of time and to allow the officer to complete 
paperwork.  Even then, the statute entitles the child to have a parent or guardian 
present.   

 
 The decisions in Comer and Le appear to require strict adherence to the 
requisites of §52.02 and §52.025.  Parents should be notified of a child’s arrest and 
the child should be advised of his right to have his parent or guardian present in 
the processing office, and if the child wishes to have them there, reasonable 
attempts should be made to have them there.   

 
   c.   Right of Parent To Be Present  

 New legislation has now given the right of access to a child being held in a 
juvenile processing office to the child’s parent.   

 
   Texas Family Code §61.103.  Right of Access To Child. 
 (a)   The parent of a child taken into custody for delinquent conduct, 
conduct indicating a need for supervision, or conduct that violates a condition of 
probation imposed by the juvenile court has the right to communicate in person 
privately with the child for reasonable periods of time while the child is in: 

 (1)   a  juvenile processing office; 
     (2)   a  secure detention facility; 
     (3)   a  secure correctional facility; 
     (4)   a  court-ordered placement facility; or 
     (5)   the custody of the Texas Youth Commission. 

 (b)   The time, place, and conditions of the private, in-person 
communication may be regulated to prevent disruption of scheduled activities 
and to maintain the safety and security of the facility.28 

 
   As stated by Professor Dawson in his comments regarding the new 
legislation, “The universal right of a parent to access to his or her child is subject 
under (b) to reasonable time, place and conditions restrictions.”29  I am sure, that 
whether or not confessions by juveniles, will be considered “scheduled activities” 
will be the subject future interpretations by the appellate courts. 

 
 While a statement need not be taken at a juvenile processing office, if it is, the 
requirements of §52.025 and §61.103 must be complied with.     

 
 d.  The Six Hour Rule 
Texas Family Code §52.025(d):  
 A child may not be detained in a juvenile processing office for 
longer than six hours. 

  
 Since the purpose of a juvenile processing office is to accomplish limited 
objectives a time limit was imposed.  Six hours was selected since under Federal 
law a detention of a juvenile in an adult detention facility for less than six hours 
need not be reported to federal monitoring agencies.30 
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 In In the Matter of C.L.C., the child was detained for nine hours in the 
Juvenile processing office, however, he had signed his statement only four hours 
after he had been detained.  The Court said that the purpose of the six-hour 
restriction was to ensure that coercion, or even a coercive atmosphere, is not used 
in obtaining a juvenile’s confession.  Juveniles detained in excess of the parameters 
in §52.025 might be unduly taxed and willing to make a confession in order to 
escape the interrogation and without giving full consideration to the ramifications 
of their admissions.31 

 
 In Vega v. State, an unpublished opinion, the Corpus Christi Court of 
Appeals utilized similar reasoning stating: 

 
We believe that the record is unclear as to whether Vega was 
detained longer than six hours, but that the record reflects that 
Vega gave officers his statement within six hours from the time 
that he arrived at the juvenile detention area in the sheriff's 
office. Consequently, we conclude that Vega was lawfully 
detained at the time he made his statement.32 

 
 These cases appear to say that a violation of the six hour rule does not 
necessarily invalidate a confession, if the confession was completed within the 
required time. 

  
3.   Causal Connection and Taint Attenuation Analysis 

 
 In Gonzales v. State,33 police complied with all the requirements of §51.095 
[requirement for admissibility of confessions] and §52.02(a) [restrictions for law 
enforcement officer to the initial seizure and prompt release or commitment of the 
juvenile offender], but failed to notify the child’s parents of his custody as required by 
§52.02(b).  The Court of Appeals disallowed the confession for failure to promptly 
notify the parents of the child’s arrest as required.  The Court of Criminal Appeals, 
however, reversed and remanded for consideration of a causal connection between the 
failure to notify the parent (upon taking a child into custody) and the receipt of the 
confession.34  

 
 The Court held that §51.095 is considered an independent exclusionary statute.  It 
sets out what must be done before the statement of a juvenile will be admissible.  The 
reasonable inference is that if the stated conditions are not met, the statement of the 
child will not be admissible.35   However, the violation of §52.02(b) does not implicate 
the provisions of §51.095 and there is no clear legislative intent to suppress a statement 
under that section when a violation is detected.  The Court through §51.17 of the 
Family Code, invoked Chapter 38 of the Code of Criminal Procedure and found that if 
evidence is to be excluded because of a §52.02(b) violation, it must be excluded 
through the operation of Article 38.23(a) of the Code of Criminal Procedure.  
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Article 38.23(a) C.C.P.  is an exclusionary rule and provides: 
 

“no evidence obtained by an officer or other person in violation of any 
provisions of the Constitution or laws of the State of Texas ...shall be 
admitted in evidence.”   

 
The Court of Criminal Appeals has previously established:  

 
evidence is not “obtained ...in violation” of a provisions of law if there is no 
causal connection between the illegal conduct and the acquisition of the 
evidence.36 

 
 While the juvenile’s parents were not timely notified of respondent’s custody, the 
lower court failed to conduct a causal connection analysis to determine its affect upon 
the taking of the statement.  Utilizing the standard set out in Comer, the Court of 
Criminal Appeals remanded the case to the lower Court so that it may ascertain  “with 
any degree of confidence that,” had the appellant’s parents been notified timely... “ he 
would still have chosen to confess his crime.”37 

 
 Along with the causal connection analysis a court should also conduct a taint 
attenuation analysis before excluding a confession because of a §52.02 violation.  In 
Comer, before reversing the case for failing to transport a juvenile "forthwith" to the 
custody of the juvenile custody facility, the Court of Criminal Appeals conducted a 
taint attenuation analysis, utilizing the four factors from Bell v. State, 724 S.W.2d 780 
(Tex. Crim. App. 1986). Comer, 776 S.W.2d at 196-97.  

 
 Those factors are:  

(1) the giving of Miranda warnings;  
  (2) the temporal proximity of the arrest and the confession;  

  (3) the ...presence of intervening circumstances; and  
  (4) the purpose and flagrancy of the official misconduct.  

 
4.  Failure to Raise Error at Trial 
 The court of appeals are divided as to whether or not an attorney waives error 
regarding §52.02 if he does not raise and preserve error at the trial level.  

 
 a.  Is Waiver 

 In order to preserve a complaint concerning the admission of evidence for 
appellate review, the complaining party must have presented to the trial court a 
timely request, objection, or motion, stating the specific grounds for the ruling he 
desired the court to make and obtained a ruling.38  A motion which states one legal 
theory cannot be used to support a different legal theory on appeal.39  In Hill v. 
State, the Appellant urged several grounds for the suppression of his confession.  
Neither his written motion and legal memoranda, nor the evidence adduced at the 
hearing included a motion for suppression on the basis that the confession was 
obtained while Appellant was detained at a place not designated a juvenile 
processing center under section 52.025.40 
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There is scant evidence in the record of the suppression hearing that the 
Tyler Police Department-or any part of it-is a designated juvenile 
processing center. However, the State had no burden to establish that fact 
because Appellant did not include such contention in his motion to 
suppress. See Contreras, 998 S.W.2d at 659 (holding it is the juvenile's 
burden to raise noncompliance with such statutory requirements.) 

 
We hold that Appellant waived the issue of whether the Tyler Police 
Department was a designated juvenile processing office under sections 
52.02(a) and 52.025 of the Family Code.41 

 
 In Vega v. State, an unpublished opinion from the Court of Appeals out of 
Corpus Christi, the court rejected respondent’s argument that his parents were 
not notified as required by the statute because respondent did not urge any failure 
of his parents to be notified as a basis for his motion to suppress, either in writing 
or in argument, nor did he object to his statement's admission on that basis. The 
Court held that nothing was preserved for review as to that issue.42 

 
 In Childs v. State, the child lied to the officers regarding his age.  The court 
found that it was appellant’s affirmative action in misleading officers as to his 
identity and age that led to the taint of his statement.43  The court stated: 

 
 “...the appellant's own action in expressly claiming that he was 
an adult, in deceiving the police and failing to inform them of his 
right name and age, affirmatively and expressly waived his rights 
to be treated as a juvenile during the taking of his second 
statement.”44 

 
 In In the Matter of D.M., appellant was arrested and charged as an adult.  It 
was later discovered that he had concealed his true age from authorities.  On 
appeal he argued that, because he was treated as an adult he was not afforded the 
protections provided him under the Family Code.  The court disagreed: 

 
     "Conformably, it cannot be reasonably said that one, who negates 

the operation of the Texas Family Code guarantees by 
misrepresenting his age, is entitled to claim the benefit of the 
guarantees during the period of his misrepresentation."45 

 
 b.  Is Not Waiver 

 In In re C. O. S., 988 S.W.2d 760, 767 (Tex. 1999), the court held that the 
failure of the juvenile court to provide statutorily required action may be raised for 
the first time on appeal unless the juvenile expressly waived the statutory 
requirements. The court held that there are three categories of rights and 
requirements used in determining whether error may be raised for the first time on  
appeal. The first set of rights are those that are considered so fundamental that 
implementation of these requirements is not optional and cannot, therefore, be 
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waived or forfeited by the parties.  The second category of rights are those that 
must be implemented by the system unless expressly waived.  These rights are 
"not forfeitable," meaning they cannot be lost by inaction, but are "waivable" if the 
waiver affirmatively, plainly, freely, and intelligently made.  These include rights or 
requirements embodied in a statute that direct a trial court in a specific manner.  
The third set of rights are those that the trial court has no duty to enforce unless 
requested. The law of procedural default applies to this last category.46 

 
 In G.A.T., the court found that a juvenile suspect's inaction in not asserting 
his right to be taken to a juvenile processing area does not waive the right.47 

 
III.   WAIVER  OF  RIGHTS 
 
 In order for a child give up or waive any right granted to it by the constitution or laws of this 
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1. Consent Generally 
 

 An individual giving an officer consent to search without a warrant is one of the 
few limited exceptions to the general rule that a search conducted without a warrant 
and without probable cause is unreasonable.49   

 
a. Must be Voluntary 
 To establish a valid consent, the government must show that the consent was 
voluntarily given, and not the result of duress or coercion, express or implied.  In 
determining whether consent is voluntarily offered the court will utilize the 
"totality of circumstances" test.50 

 
b.  Search Must Not Exceed Scope of Consent 
 The scope of a consensual search will be limited by the terms of its 
authorization.51 

 
c. Third Party Consent 
 A third party may properly consent to a search when he has control over and 
authority to use the premises being searched.52 The third party may consent even if 
that person has equal authority over and control of the premises or effects.53 

 
2. Consent by Children 

 
a. Competent to Consent 
 A child can be too young to consent.  In a 9th Circuit case, two fifth graders 
were considered too young to give proper consent.  The Court stated: "There 
remains a serious question of validity of the claimed uncounseled waiver by these 
children of their rights against a search without probable cause."54 

 
b. Coercive Atmosphere (Schools) 
 Consent given by a student may be considered "coercive" depending on the 
situation. 

 
 Children, accustomed to receiving orders and obeying instructions from 
school officials, were incapable of exercising unconstrained free will when asked 
to open their pockets and open their vehicles to be searched.  Moreover, plaintiffs 
were told repeatedly that if they refused to cooperate with the search, their 
mothers would be called and a warrant procured from the police if necessary.  
Theses threats aggravated the coercive atmosphere in which the searches were 
conducted.55  The court held that the consent was given in a "coercive 
atmosphere".  These were not elementary or middle school students,  these were 
high school students giving consent.  
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3. A Child’s Consent To Search 
 

  Most juvenile consent situations occur while the child is interacting with a 
law enforcement officer or school official prior to any legal proceedings have 
commenced.  The child will not only not have an attorney present to assist him, but in 
most cases wouldn’t know who to call if he wanted one.  Can a juvenile, validly waive 
his rights, and consent to a warrant less search of his property or premises without 
complying with Sec. 51.09, or more specifically, without an attorney? 

 
 Actions (arrests and searches) that occur prior the initiation of juvenile 
proceedings have to comply with the provisions of the Family Code56 

  
 The right against unreasonable search and seizure under both the Fourth 
Amendment and Article I Section 9, applies to juveniles.57  Consent to a search or 
seizure, is a waiver of the child's right against unreasonable search and seizure.   
According to Section 51.09 of the Family Code, in order for a child to consent to a 
search, or in effect, waive his Fourth Amendment and Article I Section 9  right against 
unreasonable search and seizure, he or she must do so, in writing or in open court, and 
with the concurrence of an attorney.58 

 
4. Random Searches as a Condition of Probation 

 
  a.  Adults 
 With respect to adult probationers, the United States Supreme Court in U.S. 
v. Knights held that a state's operation of its probation system presented a 
"special need" for the exercise of supervision to assure that probation restrictions 
are in fact observed. That special needs for supervision justifies regulations 
permitting any probation officer to search a probationer's home without a warrant 
as long as his supervisor approves and as long as there are reasonable grounds to 
believe the presence of contraband.  Probation diminishes a probationer's 
reasonable expectation of privacy -- so that a probation officer may, consistent 
with the Fourth Amendment, search a probationer's home without a warrant, and 
with only reasonable grounds (not probable cause) to believe that contraband is 
present.59 

 
 Probation, like incarceration, is a form of criminal sanction imposed by a court 
upon an offender after verdict, finding, or plea of guilty. Probation is one point on a 
continuum of possible punishments ranging from solitary confinement in a 
maximum-security facility to a few hours of mandatory community service. 
Inherent in the very nature of probation is that probationers do not enjoy the 
absolute liberty to which every citizen is entitled. Just as other punishments for 
criminal convictions curtail an offender's freedoms, a court granting probation 
may impose reasonable conditions that deprive the offender of some freedoms 
enjoyed by law-abiding citizens. 
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  b.  Juveniles 
 While I have found no Texas or 5th Circuit case which addresses random 
searches of juveniles as a condition of probation, I did find a Supreme Court of 
Utah case which cited Knights.  In State of Utah in the Interest of A.C.C.60, the 
juvenile court's probation order mandated that the juvenile   

 
"submit to search and seizure from law enforcement for 
detection of drugs, weapons or other illegally possessed 
items."  

 
 The probation condition imposed no warrant requirement for such searches 
nor did it impose a requirement of "probable cause" or "reasonable suspicion." 
Accordingly, the order allowed random searches unsupported by a warrant or 
"reasonable suspicion."  

 
 A.C.C.’s  probation officer searched his backpack and seized drug 
paraphernalia. The officer filed a delinquency charge against the minor, who 
moved to suppress the evidence. The Juvenile Court, denied the motion and the 
Utah Court of Appeals reversed. Petitioner-State, sought certiorari review.  The 
Utah Supreme Court concluded that the minor had no reasonable expectation of 
privacy regarding the drug paraphernalia seized by the probation officer. The 
minor lacked such an expectation of privacy because the express terms of his 
probation permitted random searches and invalidating such terms would be 
inconsistent with the fundamental objective of Utah's juvenile probation system. 
Additionally, the juvenile court's greater power to place the minor in secure 
confinement and negate his right to privacy included the lesser power to release 
him into society subject to a probation condition authorizing his belongings to be 
searched randomly. 

  
 The reasoning of the court seemed to be that (1) by notifying the juvenile that 
he was subject to search at anytime, his reasonable expectation of privacy would 
be diminished, and (2) since the juvenile court could have committed him, where 
he would have been subject to search at anytime (while in lockup), the court, 
could order a less restrictive disposition, but include a condition the court could 
have ordered had the restriction been greater.  Interesting! 

 
B.  SEARCH AND SEIZURE 

 
  1. In Loco Parentis 

 The main issue in a search and  seizure discussion is the “expectation of privacy” 
by the individual.  When parents place their minor children in schools for their 
education, the teachers and administrators of those schools stand in loco parentis over 
the children entrusted to them.  The traditional in loco parentis Doctrine, granted school 
officials quasi-parental status with regard to searches.  The theory allowed school 
officials to act as if “in the place of the parents” when dealing with students, and thus 
the students' expectations of privacy were diminished.  School officials had a virtual 
carte blanche when it came to searches at school.  
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 In 1985, the Supreme Court applied the rule that the Fourth Amendment is 
applicable to school officials, but required a less-than-probable cause standard in 
determining the reasonableness of the search (see T.L.O. discussed below).   

 
 However, recently the Supreme Court has backtracked a little regarding the 
expected right of privacy for schoolchildren.  As Justice Thomas put it... 

 
A student’s privacy interest is limited in a public school environment 
where the State is responsible for maintaining discipline, health, and 
safety.  Schoolchildren are routinely required to submit to physical 
examinations and vaccinations against disease.  See id., at 656.  
Securing order in the school environment sometimes requires that 
students be subjected to greater controls than those appropriate for 
adults.  See T. L. O., supra, at 350 (Powell, J., concurring) (“Without 
first establishing discipline and maintaining order, teachers cannot 
begin to educate their students.  And apart from education, the school 
has the obligation to protect pupils from mistreatment by other 
children, and also to protect teachers themselves from violence by the 
few students whose conduct in recent years has prompted national 
concern”).61 
 

  2.  School Officials v. Law Enforcement Officers 
 

 So school officials have a lower standard of scrutiny in the discovery of evidence 
that can be used against the student later in court.  The courts, however, are still 
reluctant and uneasy about evidence collected by the police if school officials have 
acquired it using this lower standard.  What if campus police are acting  independently 
of school officials when they acquire the evidence?  Searching for evidence while 
investigating criminal activity is very different than searching for items which violate 
school rules.  Although, sometimes they are one in the same.  When law enforcement 
officers act independently of school officials they are required to follow a probable 
cause standard.   

 
 Probable cause was necessary for searching the car of a man arrested for 
possession of beer on school property when police opened the door to check for more 
beer and smelled marijuana smoke in the car.62 

 
 The search of a high school student by school district police officer, in which 
officer asked student to empty his pockets after taking the student from physical 
education field to school administrator's office, was reasonable from its inception.  It 
was also reasonably related in scope to circumstances which justified interference in 
the first instance.  Here, the officer initially acted upon a report that the student was 
carrying a weapon.  The truancy aspect of the officer's investigation had developed 
later, and, once contraband was discovered, no further searching resulted and the 
police were summoned.63 
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 The following facts occur on a regular basis in most schools.  In Salazar v. Luty, 
the school district hired off-duty police officers to function as campus security officers.  
After Salazar was named by another student as the seller of drugs found in the 
student's locker, he was removed from class and questioned by an assistant principal, 
the off-duty officer, and a police officer.    

 
 The court held that since the matter was handled within the school's discipline 
program and not as a criminal matter, the officer's status was the same as any district 
employee and the extent to which he was allowed to be involved was contingent upon 
the general rule that the school act reasonably.64 

 
3. The Balancing Test 

 
a. New Jersey v. T.L.O., 105 S.Ct. 733, 469 U.S. 325, 83 L.Ed.2d 720 (1985). 
 In the landmark case of New Jersey v. T.L.O., the Supreme Court addressed 
the application of the Fourth Amendment to school searches.  Their analysis in 
T.L.O. has become the guide for all courts in deciding school search cases. 

 
 The Supreme Court rejected the In Loco Parentis Doctrine and ruled that the 
Fourth Amendment prohibition against unreasonable searches and seizures 
applies to pupils in the public schools.  The court stated: 

 
"In carrying out searches and other disciplinary functions pursuant to 
such policies, school officials act as representatives of the State, not 
merely as surrogates for the parents, and cannot claim the parents' 
immunity from the strictures of the Fourth Amendment."65 

 
 The Court concluded that while the Fourth Amendment applies to students, 
it applies in a diminished capacity.  It created a balancing test to determine 
whether the search of a student was reasonable under the circumstances.  The 
Court held that, in balancing the governmental and private interests, the search of 
a student in such cases does not require a warrant or a showing of probable cause.  
"Rather, the legality of a search of a student should depend simply on the 
reasonableness, under all the circumstances, of the search."  

 
 The Court articulated a two part test in determining the reasonableness in the 
search of a student.   

 
1.  The search must be justified at its inception.  Reasonable grounds must 
show that the search will turn up evidence that the student has violated or is 
violating either the law or the rules of the school. 

 
2.  It must be reasonably related in scope to the circumstances at hand.  
Why do you believe the item or items you are looking for will be found where 
you are looking. 
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Factors to be considered included: 
(a) Student's age, history, and school record; 
(b) Prevalence and seriousness of the problem in the school to which the 

search is directed; 
(c) Necessity for making the search without delay; and, 
(d) Probative value and reliability of the information used as justification 

for the search. 
 

 The requirement that a search of a student be "justified at its inception" does 
not mean that a school administrator has the right to search a student who merely 
acts in a way that creates a reasonable suspicion that the student has violated 
some regulation or law but, rather, the search is warranted only if the student's 
conduct creates a reasonable suspicion that a particular regulation or law has been 
violated, with the search serving to produce evidence of that violation.66  
Individualized suspicion is not a firm requirement for a search to be reasonable.   

 
 In DesRoches v. Caprio, 156 F.3rd 571 (4th Cir. 1998), a teacher and principal 
determined that a search was necessary of all students who had been in a 
classroom from which a student’s shoes had disappeared during the lunch break.  
Each of the students consented to the search except DesRoches.  After searching 
the students who consented and discovering nothing, the principal took 
DesRoches to the office, where he again refused to consent to the search.  
DesRoches was suspended for his refusal.  The search of DesRoches was to be 
conducted only after all other students in the room consented to a search, and 
nothing had been found.  Utilizing T.L.O., the court held that the search must be 
judged by whether it was reasonable at its inception, in that search of DesRoches 
was reasonable because it began after all of the other students had been searched.67 
 
b.  Coronado v. State, 835 S.W.2d 636 (Tex.Crim.App. 1992) [Texas Juvenile 

Law 163 (3rd Ed. 1992)]. 
 The leading Texas case which adopts T.L.O. is Coronado v. State.  It is 

reflective of a typical school official pupil 
interaction.   

 
 Appellant was a high school student who informed the assistant principal's 
secretary that he was leaving campus to attend his grandfather's funeral.  The 
school had received a complaint a week before that the appellant was attempting 
to sell drugs on campus.  When the assistant principal saw appellant at a pay 
phone outside the building, he asked him to come inside and also asked a deputy 
sheriff permanently assigned to the school to accompany appellant into the 
principal's office.  The assistant principal telephoned appellant's mother, who 
stated that appellant's grandfather had not died.  Appellant also denied driving a 
car to school,  but when the assistant principal searched his person he discovered 
car keys.  At the request of the assistant principal the appellant unlocked his car 
and permitted the Assistant Principal to search it.  The deputy sheriff conducted 
the search and discovered controlled substances and a weighing scale in the trunk 
of appellant's automobile.  Appellant was convicted of possession of a controlled 
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substance and he appealed, claiming that the search that led to the discovery of the 
controlled substance was illegal.  The Court of Appeals affirmed the conviction, 
finding the search was lawful under New Jersey v. T.L.O., 469 U.S. 325, 105 S.Ct. 
733, 83 L.Ed.2d 720 (1985).  The Court of Criminal Appeals granted appellant's 
petition for discretionary review.  The Texas Court of Criminal Appeals reversed 
and remanded the case to the trial court. 

 
 In utilizing the T.L.O. two prong test, the  Texas Court of Criminal Appeals 
found that the assistant principal had reasonable grounds to suspect that 
appellant was violating school rules by skipping class.  Therefore, he had 
reasonable grounds to investigate why appellant was attempting to leave school 
and was justified in "patting down" appellant for safety reasons.   

 
 However, the Court of Criminal Appeals concluded that the subsequent 
searches violated the second prong of T.L.O. and were not reasonably related in 
scope to the circumstances which initially justified [the assistant principal's] 
interference with appellant, i.e., [his] suspicion this appellant was skipping 
school.  Nor were the searches reasonably related to any discovery from the initial 
pat-down.  Rather, the post pat-down searches of appellant's clothing, person, 
locker, and vehicle were excessively intrusive in light of the infraction of 
attempting to skip school. 

 
 4.  Special Needs 

 
 The “special  needs exception” (less than probable cause) standard as set out by 
T.L.O. applies only to searches made by school authorities without the inducement or 
involvement of police.  Generally, public officials can justify warrantless searches with 
reference to a "special need" [if] "divorced from the State's general interest in law 
enforcement."68   For juveniles, “special needs” can also occur, with respect to a 
probation officer's warrantless search of a probationer's home69; a schools' random 
drug testing of student athletes,70  and drug testing of all public school students 
participating in extracurricular activities.71  In all these cases, the Courts judged the 
search's lawfulness not by "probable cause" or "reasonable suspicion" but by "the 
standard of reasonableness under all of the circumstances."72   

 
 In Roe v. Strickland, the 5th Circuit emphasized the importance of strict 
restrictions in “special need” cases.   

 
“Where the ‘special need’ is not ‘divorced from the state's general 
interest in law enforcement,’ the Court should not recognize it. ...The 
Court views entanglements with law enforcement suspiciously and 
...other societal objectives cannot justify a program that would 
systematically collect information for the police.”73   
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5.  Locker Searches 
 

a.   School policy that retains school ownership in lockers (No expectation of 
privacy) 

 Where a school system has a written policy regarding lockers stating that the 
school system retains ownership and possessory interest in the lockers and the 
students have notice of the policy, the students have no reasonable expectation of 
privacy in the lockers.74  Without a legitimate expectation of privacy, the random 
search of a locker is not a search under the Fourth Amendment. 

 
b.   No policy retaining school ownership in lockers (Reasonable grounds 

required) 
 If a school district does not have a policy indicating that the district retains 
ownership of lockers and/or that lockers may be searched at any time, then 
students may be able to establish a reasonable expectation of privacy in their 
individual lockers that cannot be violated without reasonable suspicion.75 

 
6.  Drug Testing 

 
 The general rule is that drug testing all students is prohibited.  Drug testing 
students in extra-curricular activities may be allowed if the testing policy is 
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 b. Extracurricular Activities   

 In 1995, in Vernonia School District v. Acton, the Supreme Court reversed a 
9th Circuit decision holding that a policy which authorizes random urinalysis drug 
testing of students who participate in its athletic programs was constitutional 
under the Fourth and Fourteenth Amendments.79  The “reasonableness” of a 
search is judged by balancing the intrusion against the promotion of legitimate 
governmental interests.  The Court held that student athletes have a less 
legitimate privacy expectation than regular students, for an element of communal 
undress is inherent in athletic participation, and athletes are subject to preseason 
physical exams and rules regulating their conduct.  

 
 In 1998, the 7th Circuit in Todd v. Rush County Schools, held that a 
suspicionless drug testing program of students voluntarily wishing to participate 
in extracurricular activities was consistent with the Fourth Amendment.  The 
court looked at the government interest to be furthered in Vernonia, the health 
and well-being of athletes, and determined that the same interest applied to all 
students participating in extracurricular activities.80 

 
 On June 27, 2002, seven years after Vernonia, the Supreme Court re-visited 
the issue of suspicionless drug testing of students in extracurricular activities.  In 
Board of Education v. Earls,81 the School District adopted a policy which required 
all middle and high school students to consent to drug testing in order to 
participate in any extracurricular activity.  Under the Policy, students were 
required to take a drug test before participating in an extracurricular activity (not 
just athletics), must submit to random drug testing while participating in that 
activity, and must agree to being tested at any time upon reasonable suspicion.   

 
 Respondent student, sued the school district contending that the board's 
drug testing policy was unconstitutional since the board failed to identify a special 
need for testing students who participate in extracurricular activities, and the 
policy neither addressed a proven problem nor required a showing of 
individualized suspicion of drug use.  

 
 In a four to three decision, the Supreme Court reversed a 10th Circuit decision 
and held that a drug testing policy targeting all students participating in 
extracurricular activities was reasonable.  The board's general regulation of 
extracurricular activities diminished the expectation of privacy among students, 
and the board's method of obtaining urine samples and maintaining test results 
was minimally intrusive on the students' limited privacy interest.  The Court 
found reasonable the procedure utilized to obtain the specimen, the privacy steps 
regarding the release of a positive test, as well as, the requirement of three positive 
tests before the student would be disallowed from participating (in the activity), 
and the lack of any criminal sanctions for a positive test.  In writing for the 
majority,  Justice Thomas stated...   
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testing students who participate in extracurricular activities is a 
reasonably effective means of addressing the School District’s 
legitimate concerns in preventing, deterring, and detecting drug use.  
While in Vernonia there might have been a closer fit between the 
testing of athletes and the trial court’s finding that the drug problem 
was “fueled by the ‘role model’ effect of athletes’ drug use,” such a 
finding was not essential to the holding.  515 U.S., at 663; cf. id., at 
684—685 (O’Connor, J., dissenting) (questioning the extent of the 
drug problem, especially as applied to athletes).  Vernonia did not 
require the school to test the group of students most likely to use 
drugs, but rather considered the constitutionality of the program in the 
context of the public school’s custodial responsibilities.  Evaluating the 
Policy in this context, we conclude that the drug testing of Tecumseh 
students who participate in extracurricular activities effectively serves 
the School District’s interest in protecting the safety and health of its 
students.82 

 
 While Earl involved extracurricular activities, the arguments made can 
certainly be envisioned to apply to a policy requiring all students to submit to a 
drug test and not just those involved in extracurricular activities.  As the court 
stated the policy is not to test the group of students most likely to use drugs, but 
rather to consider the “reasonableness” of the program in the context of the 
public school’s custodial responsibilities.      

 
  7.  Dog Searches 
 

 The decision to characterize an action as a "search" is in essence a conclusion about 
whether the Fourth Amendment applies at all.  If an activity is not a search or seizure 
(assuming the activity does not violate some other constitutional or statutory 
provision), then the government enjoys virtual carte blanche.  If an activity is 
categorized as not being a search, then it is excluded from judicial control and the 
command of reasonableness. 

 
 Cases involving canine searches have mixed holdings.  Courts will generally hold 
that sniffs of hallways, lockers, and automobiles are not "searches", however, sniffs of 
students themselves are. 

 
a. Sniffs of Property 
 A person's reasonable expectation of privacy does not extend to the airspace 
surrounding that person's property.83 

 
 The sniffing by trained dogs of student lockers in public hallways and 
automobiles parked on public parking lots does not constitute a "search" within 
the meaning of the Fourth Amendment; therefore, inquiry was not required into 
reasonableness of the sniffing.84  There is no reasonable expectation of privacy in 
the odors emanating from inanimate objects such as cars or lockers.85 

 
 



 

Juvenile Law Review, September 2003  Arrest, Waiver of Rights, Search and Seizure and Confessions  
Submitted by Pat Garza   Page 29 of 67 

 In one case the school gave notice at the beginning of each school year that 
lockers were subject to being opened and that the school and student possessed 
the locker jointly.  The court held that the school administration's duty to 
maintain an educational atmosphere in the school necessitated a reasonable right 
of inspection, even though the inspection might infringe upon students' rights 
under the Fourth Amendment.86 

 
b. Sniffs of Children 

 A sniff of a child's person by a dog is a "search" and the reasonable 
suspicion standard applies.87 

 
 The Court in Horton vs. Goose Creek,  reasoned that the intensive smelling 
of people, even if done by dogs, is indecent and demeaning.88  Most persons in our 
society deliberately attempt not to expose the odors emanating from their bodies 
to public smell.  In contrast, where the Supreme Court has upheld the limited 
investigations of body characteristics which were not justified by individualized 
suspicion, it has done so on the grounds that the particular characteristic was 
routinely exhibited to the public... Intentional, close proximity sniffing of the 
person is offensive whether the sniffer be canine or human.  One can imagine the 
embarrassment which a young adolescent, already self-conscious about his or her 
body, might experience when a dog, being handled by a representative of the 
school administration, enters the classroom specifically for the purpose of sniffing 
the air around his or her person.89 

 
 Some Courts have prevented School Districts from using dogs to sniff both 
students and automobiles.90  In its view, the school environment was a factor to be 
considered, but it did not automatically outweigh all other factors.  The absence of 
individualized suspicion, the use of large animals trained to attack, the detection 
of odors outside the range of the human sense of smell, and the intrusiveness of a 
search of the students' persons combined to convince the judge that the sniffing of 
the students was not reasonable.  However, since the students had no access to 
their cars during the school day, the school's interest in the sniffing of cars was 
minimal, and the court concluded that the sniffing of the cars was also 
unreasonable. 

 
8.   Strip Searches 

 
 Strip searches have been almost universally disapproved.  While the 
reasonableness of scope standard articulated in T.L.O. stops short of forbidding strip 
searches, almost none has been upheld. 

 
 In Oliver by Hines et al. V. McClung, the federal district court held that strip 
searching seventh grade girls to recover $4.50 allegedly stolen was not reasonable 
under the circumstances.  The principals and teachers involved were not entitled to 
qualified immunity.91 
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 However, a strip search of a high school student conducted by a school official was 
reasonable where the school official detected what he believed to be the odor of 
marijuana emanating from the child and that the child was acting "sluggish" and 
"lethargic" manner or otherwise consistent with marijuana use.  The child was removed 
from the classroom and the presence of his classmates.  He was asked to remove his 
jeans only, not his undergarments, and only in the presence of two male security 
guards.  The court considered the search to be reasonable in its scope in light of the age 
and sex of the child, and the nature of the infraction.92   

 
9.  The Juvenile Justice Alternative Education Program and Mandatory Searches 

 
 Although some quantum of individualized suspicion is usually a prerequisite to a 
constitutional search or seizure, the Fourth Amendment imposes no irreducible 
requirement of such suspicion. As a result, suspicionless searches have been permitted 
in some circumstances.93 

 
 The United States Supreme Court, as well as courts across the country, have 
permitted administrative searches where law enforcement authorities have no 
individualized suspicion when the searches are conducted as part of a general 
regulatory scheme to ensure the public safety, rather than as part of a criminal 
investigation to secure evidence of crime.94  Such searches are reasonable when the 
intrusion involved in the search is no greater than necessary to satisfy the 
governmental interest justifying the search, i.e., courts balance the degree of intrusion 
against the need for the search. Thus, courts have approved “special need” searches in 
airport searches,95 courthouse security measures,96 license and registration vehicle 
stops,97  and border-patrol checkpoints.98  Under the “administrative” or “special need” 
search doctrine,  searches may be considered reasonable as part of a regulatory scheme 
in furtherance of an administrative purpose, rather than as part of a criminal 
investigation to secure evidence of a crime.  The requirement of individualized 
suspicion as the prerequisite for a search has clearly faded.  Rather, the clear direction 
of the courts is to uphold a school policy that considers the constitutionality of a 
program in the context of the public school’s custodial responsibilities and interest in 
protecting the safety and health of its students.99 

 
 The Juvenile Justice Alternative Education Program (JJAEP) was developed during 
the 1997-98 school year in accordance with Section 37.011 of the Texas Education Code. 
The program was developed to provide an education for students who were expelled 
from school or who were adjudicated by a court order to attend an alternative school. 
In this context, counties operate the JJAEP for youths who have been expelled from 
school for committing certain criminal offenses. Although the program is neither a 
residential nor a detention program, it admits students who have committed more 
serious offenses including felonies. 

 
 Student placement in the JJAEP can be either mandatory or discretionary. 
Mandatory placement is for students who are expelled from their regular schools for 
committing more serious offenses such as drugs, alcohol, assault, retaliation, and other 
criminal offenses. Additionally, students who engaged in conduct requiring expulsion, 
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and who are found by a juvenile court to have engaged in delinquent conduct, are 
adjudicated and ordered, under Title 3 of the Family Code, to attend the JJAEP.   
Discretionary placement in the JJAEP is for students who are expelled by the school 
district for committing less serious offenses as described in Section 37.007 (b) or (f), or 
for engaging in serious or persistent misbehavior covered by Section 37.007(c).  A 
school district could also use its discretion to send a student to the JJAEP if it 
determined that the student engaged in felonious conduct off campus. Section 37.006 
(a) of the Texas Education Code requires a student to be removed from class and 
placed in an alternative education program if the student engaged in conduct 
punishable as a felony.    

 
 The Texas Administrative Code governs the rules and regulations for the 
operations of the JJAEP.  With respect to searches it provides:   

 
(g) Searches.  Searches shall be conducted according to written policies 
limited to certain conditions.  All students entering the JJAEP shall, at a 
minimum, be subjected to a pat-down search or a metal detector 
screening on a daily basis.  JJAEP staff shall not conduct strip searches.100 
(emphasis added) 

 
 By its very nature, the JJAEP is a school which contains students who have 
previously either violated the law or a school district policy.  Many of the students 
attending have already been found with drugs, weapons, or contraband before being 
sent to the JJAEP.  Others attending are there because of persistent misbehavior or lack 
of self control.  The JJAEP is charged with the responsibility of insuring the safety and 
well being of the students attending the school.  The searches conducted at the JJAEP 
are a part of a general regulatory scheme to ensure the safety of all the students, rather 
than as part of a criminal investigation to secure evidence of a crime.   
 
 The Austin Court of Appeals in an unpublished opinion addressed searches at 
JJAEP in In the Matter of D.D.B. and stated: 

      
School checks are a reasonable intrusion into student probationers' privacy 
because they are attending a public school, and the need to protect the 
other students justifies this intrusion. See Tamez, 534 S.W.2d at 692. Given 
the amount of time participants spend in school, the only way to monitor a 
probationer's compliance with the program designed for his rehabilitation 
is to monitor school attendance and performance. Id. School searches 
present special circumstances under which neither probable cause nor a 
warrant may be required. See New Jersey v. T.L.O., 469 U.S. 325, 340-41, 83 
L. Ed. 2d 720, 105 S. Ct. 733 (1985); Shoemaker v. State, 971 S.W.2d 178, 181-
82 (Tex. App.--Beaumont 1998, no pet.). The legality of such a search 
depends on its reasonableness [*10]  under all the circumstances 
surrounding the search. See T.L.O. at 341;101 

 
 In addition,  the JJAEP's efforts to make students aware of their search policy, 
through their student handbook and presumably distributed to all its students would 
also reduces a child’s expectation of privacy.   
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IV.  JUVENILE CONFESSIONS 
 

 In 1997, section 51.095, was added to the Juvenile Code which significantly changed the 
admissibility of a statement by a child. 

 
 A.  CONFESSIONS  GENERALLY 
 

 1.  Must be a Child 
 

 The requirements of the §51.095 of the Texas Family Code apply only to the 
admissibility of a statement given by a child.  The term “child” is defined by §51.02(2) 
of the Texas Family Code and provides: 

 
(2) "Child" means a person who is: 

(A) ten years of age or older and under 17 years of age; or 
(B) seventeen years of age or older and under 18 years of age who is alleged 
or found to have engaged in delinquent conduct or conduct indicating a 
need for supervision as a result of acts committed before becoming 17 years 
of age. 

 
 A child under this section is any person who is under 17 years of age while being 
questioned.  If the person being questioned is 17 years old, but is being investigated for 
an offense committed while younger than 17, the person is still a child and Section 
51.095 applies.  If the person was 17 years old when questioned and is being questioned 
about an offense committed while 17, the person is not considered a child and Section 
51.095 does not apply, but Article 38.22 of the Code of Criminal Procedure does.102   

 
 If the suspect’s age cannot accurately be determined before questioning begins, the 
safer course of action is to conduct the interrogation under the protections of §51.095.  
If a statement is taken in compliance with §51.095, it will also comply with the Code of 
Criminal Procedure Article 38.22.  On the other hand, if the officer questions a person 
(who is a child) under adult rules, there is a substantial risk that the statement may be 
inadmissible in evidence under §51.095.103   

 
 2.  Must Be Voluntary 

 
 All statements which the State attempts to use against a child (whether in 
custody or out, written or oral) must be voluntary.  If the circumstances indicate that 
the juvenile defendant was threatened, coerced, or promised something in exchange for 
his confession, or if he was incapable of understanding his rights and warnings, the 
trial court must exclude the confession as involuntary.104  A statement is also not 
voluntary if there was "official, coercive conduct of such a nature that any 
statement obtained thereby was unlikely to have been the product of an 
essentially free and unconstrained choice by its maker."105  In judging whether a 
juvenile confession is voluntary, the trial court must look to the totality of 
circumstances.106 
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  a.  Totality of the Circumstances 
  The Supreme Court in Fare v. Michael C., 442 U.S. 707, 99 S.Ct. 2560 
(1979), noted that the courts are required to look at the totality of the 
circumstances to determine whether the government has met its burden regarding 
the voluntariness of a confession.  It then applied the same standard to juveniles: 

 
The totality approach permits – indeed, it mandates – inquiry 
into all the circumstances surrounding the interrogation.  
This includes evaluation of the juvenile’s age, experience, 
education, background, and intelligence, and into whether he 
has the capacity to understand the warnings given him, the 
nature of his Fifth Amendment rights, and the consequences 
of waiving those rights.107 

 
  In another case, E.A.W. v. State, a child, age 11, was arrested for burglary 
and detained from midnight to about nine the next morning.  She had no 
opportunity while in detention to talk with a parent or attorney.  Although the 
confession statute was fully complied with by the police, the Court of Civil 
Appeals held that the waiver of rights was not voluntary: 

 
...we are confronted with this problem:  Can an eleven year 
old girl of average intelligence for her age, with a sixth grade 
education, “knowingly, intelligently, and voluntarily” waive 
her constitutional privilege against self-incrimination, where 
she has spent from midnight to 9:00 A.M. in the Juvenile 
Detention Center, and where she has had no guidance from or 
the presence of a parent or other adult in loco parentis, or an 
attorney?  We think not.  In our opinion, a child of such 
immaturity and tender age cannot knowingly, intelligently, 
and voluntarily waive her constitutional privilege against 
self-incrimination in the absence of the presence and 
guidance of a parent or other friendly adult, or of an 
attorney.108 

  
  b.  Factors 

 The factors mentioned in Fare, are not the only factors that should be 
examined to determine whether a confession by a juvenile is voluntary.  There are 
many factors that can be considered. 

 
 The circumstances that should be addressed by the child’s attorney should 
include but not be limited by the following: 

 
1.  The child’s age, intelligence, maturity level, and experience in the system; 
2.  The length of time left alone with the police; 
3.  The absence of a showing that the child was asked whether he wished to 

assert any of his rights; 
4.  The isolation from his family and friendly adult advice; 
5.  The failure to warn the appellant in Spanish; 
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6.  The length of time before he was taken before a magistrate and warned. 
 

 In any situation where a child has given up a right to a person in authority, 
undue influence by that person, while unintentional, is a factor on the issue of 
voluntariness. 

 
 B.  CUSTODIAL INTERROGATION 
 
 Section 51.095(b), 

 (b) This section and Section 51.09 do not preclude the admission of a 
statement made by the child if: 

(1) the statement does not stem from interrogation of the child 
under a circumstance described by Subsection (d); or109 

 
 The code section specifically excludes statements given, either oral or written, from 
adherence to the provisions contained in §51.095 when the statements is not obtained 
pursuant to custodial interrogation.  The only requirement for a statement which is not the 
result of custodial interrogation, is that the statement be voluntary (as discussed above). 
“Custody” is the switch that lights up the provisions of §51.095.  Without custody you have 
no §51.095 requirements, no magistrate requirements, no Miranda requirements, and no 
juvenile processing office requirements.  Whether the child is in custody is paramount in 
preparing the direction of your attack or defense regarding the admissibility of a child’s 
statement.   

 
 The paramount question in determining the admissibility of a juvenile’s statement is 
whether or not the child was in custody when he gave the statement.  If the child was not 
in custody, the requirements of §51.09 and §51.095 do not apply.110  A law enforcement 
officer who takes a child to the police station to obtain that child’s statement may or may 
not be taking that child into custody.  By notifying the child (and hopefully his parent) that 
the child is not in custody and free to leave at any time and returns the child home when 
the statement is completed, may be able to avoid the requirements of the section.  The 
officer may have probable cause to arrest and the authority to arrest, yet still not have the 
child in custody.  Without custody the statement may be used in court without the §51.095 
requisites.  However, even in the absence of custody, due process may be violated by 
confessions that are not voluntarily given.111  

 
  1.  Custody 
 

 In In the Matter of V.M.D., the Fourth Court of Appeals in San Antonio stated 
that any interview of one suspected of a crime by a police officer will necessarily have 
coercive aspects to it, but will not necessarily be considered custodial.  Being the focus 
of a criminal investigation, or even having probable cause to arrest a person, also does 
not (necessarily) make a law enforcement contact custodial interrogation.112  A person 
is considered in custody only if, based upon the objective circumstances, a reasonable 
person would believe she was restrained to the degree associated with a formal arrest 
[emphasis added].113  Each case must be reviewed on its own merits and under the 
totality of the circumstances test.  
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  a.  By Law Enforcement  
 In Melendez v. State, a child voluntarily went to the police station to give a 
statement in which he confesses to a murder.  The court of appeals in San Antonio 
held that the statement was admissible even though he had not been given his 
Miranda warnings: 

 
A statement is not elicited as a result of “custodial interrogation” if the 
statement is not taken while the defendant is in custody.  Thus, an 
unwarned oral statement will be admissible if made by a person who 
voluntarily comes to the police station.114 

 
 In In The Matter of E.M.R., a juvenile at the request of police officers 
accompanied them to their station. The Court, in addressing the issue of an 
officer’s notice to the parent when he has taken a child into custody, stated: 

 
Practical reasons dictate that 52.02(b) should not be strictly applied to 
situations where police officers take a child to the station for 
questioning. When an officer takes a juvenile to the station for 
questioning, the officer does not have probable cause to believe that the 
juvenile has committed  a crime. At that point, what is the officer to tell 
the child's parent? Here, the officers testified that they told the child's 
parent they were taking him to the station for questioning. That was 
the truth. They did not charge him until he gave a statement 
implicating himself in the crime. We would hold that the mandate of 
section 52.02(b) was satisfied in this case. 115 
 

 In In the Matter of S.A.R., the Court held that a juvenile was in police 
custody at the time she gave her written statement when she was taken by four 
police officers in a marked police car to a ten-by-ten office at the police station, 
informed that she was a suspect for an attempted capital murder and a capital 
murder and was photographed and fingerprinted while there.  The Court held that 
a reasonable person would believe their freedom of movement had been 
significantly curtailed.116 

 
 It is apparent that the leading factor in determining whether a child is in 
custody under these cases is in the officer’s repeated statements to the child that 
he or she is not in custody coupled with the officer’s action in allowing the child to 
leave or in actually taking the child home after obtaining the statement.  The 
willingness of police to permit the juvenile to return home is substantial evidence 
he or she was not in police custody.  

 
  b.  By School Administrator 
 In In The Matter of V.P.,  the appellant hid a gun in a friend's backpack 
going to school and retrieved it upon arrival. The friend told a police officer at the 
school that the appellant had a weapon.  The officer and the hall monitor escorted 
the appellant to speak to an assistant principal. The officer left the room while the 
assistant principal interrogated the appellant.  The appellant initially denied 
knowing anything about a weapon, and asked to speak to a lawyer, but later 
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admitted bringing the weapon to school.  The court held that while the assistant 
principal was a representative of the State,  he was not a law enforcement officer, 
and his questioning of appellant was not a custodial interrogation by such an 
officer.  Because the appellant was not in official custody when he was questioned 
by the assistant principal,  he did not have the right to remain silent or to speak to 
a lawyer. 

 
"Questioning of a student by a principal, whose duties include the 
obligations to maintain order, protect the health and safety of 
pupils and maintain conditions conducive to learning, cannot be 
equated with custodial interrogation by law enforcement 
officers."117 

 
 The court affirmed,  holding that the child’s interrogation by the assistant 
principal did not invoke his Miranda rights, and the statutory procedures for 
taking a juvenile into custody did not apply until appellant was actually arrested 
by the law enforcement officer.118 

 
 2.  Interrogation 

 
  a.  By Law Enforcement 

 The United States Supreme Court defined custodial interrogation in Rhode 
Island v. Innis.   The court stated that the Miranda safeguards come into play 
whenever a person in custody is subjected to either express questioning or its 
functional equivalent. That is to say, the term "interrogation" under Miranda  
refers not only to express questioning, but also to any words or actions on the part 
of the police (other than those normally attendant to arrest and custody) that 
the police should know are reasonably likely to elicit an incriminating response 
from the suspect. ... A practice that the police should know is reasonably likely to 
evoke an incriminating response from a suspect thus amounts to interrogation.119 

 
 In Roquemore v. State, a police officer's reading of the Miranda warnings 
was not considered a statement designed to illicit an incriminating response and 
therefore did not constitute an interrogation.  The officer had placed the appellant 
into the squad car, told the appellant that he was under arrest, and read him 
Miranda warnings. After hearing his Miranda warnings, the appellant said that he 
wanted to cooperate and then made the oral incriminating statements.  The oral 
statements were not the result of any questions or conduct by the officer.  The 
court found that the appellant made the statements spontaneously and voluntarily 
while en route to the juvenile division.120 

 
  b.  By Probation Officer 

 In Rushing v. State, a Juvenile Probation Officer, was assigned to Rushing at 
the McLennan County Juvenile Detention Center where Rushing was being held.  
Part of the PO's regular duties was to visit with the juveniles on his case load, 
almost on a daily basis, to inform them of the status of their cases such as 
upcoming court proceedings, and to deal with any disciplinary or other problems 
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the juveniles might be having. The PO testified at trial that during some of his 
conversations with Rushing, the juvenile volunteered highly incriminating 
statements describing the crime and Rushing's role in it.  The issue under common 
law or the Texas statutes was whether Rushing was being "interrogated" by the 
Probation Officer when Rushing incriminated himself.  The court found that the 
record reflected that the questions the PO may have asked Rushing concerned 
routine custodial matters such as how Rushing was getting along in detention, or 
whether Rushing had any questions about the status of his case amounted to 
questions, "normally attendant to arrest and custody," and was not 
"interrogation."121  

 
  3.  The “Reasonable Juvenile” Standard 
 

In the Matter of L.M., 993 S.W.2d 276 (Tex.App. –Austin 1999). 
 In L.M., the respondent, age eleven was taken into the possession of Department 
of Protective and Regulatory Services following the death of a young child in her care.  
D.P.R.S. was named temporary managing conservator and placed her in a children’s 
shelter.  Police were permitted access to her to question her about the circumstances of 
the child’s death and did so without taking her before a magistrate.  The Court of 
Appeals held that under the circumstances of this case she was in custody at the time 
of interrogation and ruled the written statement was inadmissible because not taken in 
compliance with Section 51.095.  The court held that being in the custody of D.P.R.S. 
was custody for the purposes of complying with Section 51.095.  More importantly the 
court created a new standard for the determination of custody for a juvenile.  It held 
that the objective standard for determining when a child is in custody must take into 
account the age of the child. : 

 
We believe it appropriate for Texas courts to consider the age of the 
juvenile in determining whether the juvenile was in custody.  Thus, we 
adopt a standard similar to that utilized in the cases discussed above; that 
is, whether, based upon the objective circumstances, a reasonable child of 
the same age would believe her freedom of movement was significantly 
restricted.  Our holding does not conflict with standard applied in earlier 
Texas cases, but expressly provides for consideration of age under the 
reasonable-person standard established in Stansbury... 

 
 In determining whether a child is in custody, the court took the objective 
“reasonable person” standard one step further by requiring that the trial court take into 
account the age and experience of the child.  The importance of this “reasonable 
juvenile” standard is quite significant.  It is a standard that may be extended to the 
voluntariness of the waiver of any right.  With respects to obtaining a juvenile’s 
confession, the age and experience of a child is important not only in determining 
whether the child is in custody, but also may be a factor in determining whether the 
statement is voluntarily, irrespective of custody.  Voluntariness is unrelated to the 
requirements of  §51.095.  Whether or not the statement was voluntarily given applies 
whether or not the child is in custody.   
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 Justice Linda Reyna Yanez in In the Matter of E.M.R. in her dissenting opinion  
discussed the “reasonable juvenile standard”...    

 
“After discussing the development of a ‘reasonable juvenile’ standard 
in other jurisdictions, the Austin court adopted a standard which 
expressly provides for consideration of age under the reasonable-
person standard.  993 S.W.2d at 288. I agree with the approach 
adopted in In re L. M. Accordingly, I would adopt the following 
standard for determining whether a juvenile is in custody,: "whether, 
based upon the objective circumstances, a reasonable child of the same 
age would believe her freedom of movement was significantly 
restricted." Id.; see also, Jeffley, 38 S.W.3d at 855 (adopting "reasonable 
child" standard for determining whether a juvenile is in custody).”122 

 
 The reasonable juvenile standard is one that may be extended to other areas.  In 
any situation where a child has given up a right to a person in authority, because of his 
status as a child, the undue influence by that person, while unintentional, may have a 
strong enough influence upon that child that his “voluntary” waiver may be suspect.  

  
 C.   WRITTEN CONFESSIONS 
 

 Before the 1996 amendments to §51.095, in order to take a written statement from a 
child who was in custody the child would have to be brought before a magistrate and that 
magistrate had to go over a very long detailed list of warnings prior to allowing the 
questioning of the child.  The warnings included traditional Miranda warnings and 
warnings regarding Certification and Transfer and Determinate Sentencing offenses.  The 
legislature simplified the provision. 

 
      §51.095. Admissibility of a Statement of a Child 

 (a) Notwithstanding Section 51.09, the statement of a child is admissible in evidence 
in any future proceeding concerning the matter about which the statement was given if: 

(1) the statement is made in writing under a circumstance described by 
Subsection (d) and: 
 (A) the statement shows that the child has at some time before the 
making of the statement received from a magistrate a warning that: 

(I) the child may remain silent and not make any statement at all 
and that any statement that the child makes may be used in 
evidence against the child; 
(ii) the child has the right to have an attorney present to advise 
the child either prior to any questioning or during the 
questioning; 
(iii) if the child is unable to employ an attorney, the child has the 
right to have an attorney appointed to counsel with the child 
before or during any interviews with peace officers or attorneys 
representing the state; and 
(iv) the child has the right to terminate the interview at any time; 

(B) and: 
(I) the statement must be signed in the presence of a magistrate by 
the child with no law enforcement officer or prosecuting attorney 
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present, except that a magistrate may require a bailiff or a law 
enforcement officer if a bailiff is not available to be present if the 
magistrate determines that the presence of the bailiff or law 
enforcement officer is necessary for the personal safety of the 
magistrate or other court personnel, provided that the bailiff or 
law enforcement officer may not carry a weapon in the presence of 
the child; and 
(ii) the magistrate must be fully convinced that the child 
understands the nature and contents of the statement and that the 
child is signing the same voluntarily, and if a statement is taken, 
the magistrate must sign a written statement verifying the 
foregoing requisites have been met; 

 (c) the child knowingly, intelligently, and voluntarily waives these 
rights before and during the making of the statement and signs the 
statement in the presence of a magistrate; and 
 (D) the magistrate certifies that the magistrate has examined the child 
independent of any law enforcement officer or prosecuting attorney, except 
as required to ensure the personal safety of the magistrate or other court 
personnel, and has determined that the child understands the nature and 
contents of the statement and has knowingly, intelligently, and voluntarily 
waived these rights; 

    
 The statute still requires an officer taking the child before a magistrate, prior to the 
taking of a statement, but only the Miranda  warnings are necessary.123  It no longer 
requires the detailed warnings related to certification and determinate sentencing offenses. 

 
  1.  Attorney May Be Waived (Even if currently represents child) 

 The statute appears to allow the taking of a statement of a child even when he is 
represented by an attorney.  While §51.09 (Waiver of Rights) requires that a child can 
not waive a right without the agreement of his attorney, §51.095 begins... 
“Notwithstanding Section 51.09..."  As a result, a child can waive his right to counsel 
both before and after he is being represented by counsel.   

      
 In Vega v. State, an unpublished opinion from Corpus Christi, the child had given 
a statement and was being held in the juvenile detention facility.  An investigator took 
Vega from the juvenile detention center, pursuant to court order, for the purpose of 
going for a medical exam.  He said that Vega, on his own initiative, indicated a desire to 
amend the statement that he had given on August 28. After Vega was again given 
proper warnings in accordance with the Texas Family Code, his amended statement 
was reduced to writing and signed by Vega after the proper admonishments by a 
justice of the peace.  The juvenile court had appointed an attorney to represent Vega 
prior to his giving the amended statement. The investigator had sought to notify Vega's 
attorney about the fact that Vega was in the process of amending his statement, but 
the attorney was unavailable at the time of his call. The investigator notified Vega that 
his attorney was unavailable. Vega did not seek any additional time in order to consult 
with his attorney. The court held: 
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...that where, as here, the making of the new statement originated with 
Vega, and where that statement meets the admissibility requirements 
set forth in TEX. FAM. CODE §  51.095, the statement is admissible 
even though the juvenile's attorney does not join in waiving the 
juvenile's rights.124 

 
  2.  The Magistrate 
 
   a.  Magistrate Defined 

 The confession statute requires that warnings be given to the child by a 
neutral magistrate.  Magistrate is defined in Article 2.09 of the Texas Code of 
Criminal Procedure: 

 
Art. 2.09. Who Are Magistrates 
Each of the following officers is a magistrate within the 
meaning of this Code: The justices of the Supreme Court, the 
judges of the Court of Criminal Appeals, the justices of the 
Courts of Appeals, the judges of the District Court, the 
magistrates appointed by the judges of the district courts of 
Bexar County, Dallas County, Tarrant County, or Travis 
County that give preference to criminal cases, the criminal 
law hearing officers for Harris County appointed under 
Subchapter L, Chapter 54, Government Code, the magistrates 
appointed by the judges of the district courts of Lubbock 
County or Webb County, the magistrates appointed by the 
judges of the criminal district courts of Dallas County or 
Tarrant County, the masters appointed by the judges of the 
district courts and the county courts at law that give 
preference to criminal cases in Jefferson County, the 
magistrates appointed by the judges of the district courts and 
the statutory county courts of Williamson County, the 
county judges, the judges of the county courts at law, judges 
of the county criminal courts, the judges of statutory probate 
courts, the masters appointed by the judges of the statutory 
probate courts under Subchapter G, Chapter 54, Government 
Code, the justices of the peace, the mayors and recorders and 
the judges of the municipal courts of incorporated cities or 
towns. 

   
 In a nutshell they are : The justices of the Supreme Court, the judges of the 
Court of Criminal Appeals, the justices of the Courts of Appeals, the judges of the 
District Court, some magistrates appointed by District and County Courts, some 
criminal law hearing officers (Harris County),   county judges,  judges of the 
county courts at law, judges of the county criminal courts, the judges of statutory 
probate courts, the masters appointed by the judges of the statutory probate 
courts,  justices of the peace,  mayors and recorders and judges of the municipal 
courts of incorporated cities or towns. 
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 b.  Referee as Magistrate 
 The Juvenile Referee is not a magistrate as defined by Article 2.09 of the Texas 
Code of Criminal Procedure.  In 1999, the legislature added §51.095(e), which 
allows referees to perform the duties of the magistrate if approved by the juvenile 
board in the county where the statement is being taken.125 

 
 c.  The Warnings 
  Under §51.095(a)(1)(A) the magistrate must give the child the following 
warnings: 

(I) the child may remain silent and not make any statement at all 
and that any statement that the child makes may be used in 
evidence against the child; 
(ii) the child has the right to have an attorney present to advise the 
child either prior to any questioning or during the questioning; 
(iii) if the child is unable to employ an attorney, the child has the 
right to have an attorney appointed to counsel with the child 
before or during any interviews with peace officers or attorneys 
representing the state; and 
(iv) the child has the right to terminate the interview at any time;  

 
 These are the same warnings required by the United States Supreme Court, in 
Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966).  The difference for a child 
is that these warnings must be given by a magistrate, whereas, for an adult the 
warnings can be given by either a magistrate or a law enforcement officer. 

 
 The magistrate must be sure that he gives the proper warnings.  In Diaz v. 
State, the magistrate misstated the maximum range of punishment.  He told 
sixteen year old Daniel Diaz that he "might get up to a year in confinement or up to 
a $ 10,000 fine if he were tried as an adult." The actual maximum prison term in the 
adult system is up to 99 years for aggravated assault with a deadly weapon.  Daniel 
was certified to stand trial as an adult, and the trial court overruled his objection 
to the introduction of his confession into evidence. Daniel was convicted on two 
counts of aggravated robbery and assessed two concurrent fifteen year sentences. 
The appeals court found that defendant's decision to give a statement following 
the misstatement regarding the possible punishment, rendered that decision 
involuntary.126 The child’s age at the time of his statement further emphasized its 
involuntary nature in viewing the totality of the circumstances. Since the 
statement was undoubtedly inculpatory, the court could not conclude that the 
admission of the statement did not contribute to his conviction. 

 
 Once the child has been given proper warnings by a magistrate, the child may 
not be questioned unless he or she has “knowingly, intelligently, and voluntarily” 
waived the rights he or she was informed of by the magistrate’s warnings.  The 
waiver must be made “before and during the making of the statement.”127 
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  d.  Signing the Statement 
 Once the child has been warned by the magistrate, if he or she agrees to being 
interviewed without an attorney, the police may do so.  If the child makes a 
writing, the officer may write out the statement, have someone write out the 
child’s statement, or ask the child to do so, but must not have the child sign 
statement. 

 
Section 51.095(a)(1)(B)(I) provides: 

(I) the statement must be signed in the presence of a magistrate by 
the child with no law enforcement officer or prosecuting attorney 
present, except that a magistrate may require a bailiff or a law 
enforcement officer if a bailiff is not available to be present if the 
magistrate determines that the presence of the bailiff or law 
enforcement officer is necessary for the personal safety of the 
magistrate or other court personnel, provided that the bailiff or 
law enforcement officer may not carry a weapon in the presence of 
the child; and 

   
 The statement must be signed in the presence of the magistrate.  It must be 
signed with no law enforcement officer or prosecuting attorney present.  A bailiff 
may be allowed, but he may not carry a weapon in the presence of the child.     

 
 e.  Findings of the Magistrate 

 Section 51.095(a)(1)(B)(ii) provides 
(ii) the magistrate must be fully convinced that the child 
understands the nature and contents of the statement and that the 
child is signing the same voluntarily, and if a statement is taken, 
the magistrate must sign a written statement verifying the 
foregoing requisites have been met; 

 
 Once the statement has been reduced to writing, it is the Magistrate, through 
his discussions with the child (outside the presence of the officer) who must be 
convinced that the child understands the nature and content of the statement.  He 
must be convinced that the child is voluntarily given up his rights as he himself 
has explained them to him.  The magistrate would then have the child sign the 
statement in his presence.  The magistrate then certifies that he has examined the 
child independent of any law enforcement officer or prosecuting attorney, and has 
determined that the child understands the nature and contents of the statement 
and has knowingly, intelligently, and voluntarily waived these rights.128 

 
 If the juvenile tells the magistrate that he or she wishes to remain silent, then 
there should be no questioning.  If the child indicates that he or she wishes to 
consult with an attorney prior to questioning, then there must be no questioning 
until the juvenile has consulted with counsel.  If the magistrate is unable to 
provide counsel for a juvenile who requests an attorney and cannot afford one, 
then there should be no questioning of the juvenile at all.129 
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  3.  Parental Presence 
 

 There is no requirement that the Magistrate notify the juvenile’s parent of his 
interrogation when the juvenile does not request the parent’s presence.  In Glover v. 
State, UNPUBLISHED, No. 14-95-00021-CR, 1996 WL 384932, 1996 Tex.App.Lexis 
2935 (Tex.App. – Houston [14th Dist.] 1996), the court stated the following: 

 
We first note that the Family Code does not require that a juvenile be 
allowed to speak with a parent or guardian prior to making a 
statement. See TEX. FAM. CODE ANN. §§ 51.09 (Vernon 1986 & Supp. 
1996). Also, Texas courts have held that a juvenile's request to speak to 
a parent is not a per se invocation of that individual's Fifth 
Amendment rights. In the Interest of R.D., 627 S.W.2d 803, 806 (Tex. 
App.--Tyler 1982, no writ). Here, a magistrate gave appellant all the 
proper warnings before he made his statement.130  

 
 While there is no requirement that the magistrate notify the juvenile’s parent of 
his interrogation when the juvenile does not request the parent’s presence,131 §52.02(b) 
requires that a parent be notified “promptly” when their child has been taken into 
custody and §52.025(c) gives the child the right to have a parent present in the juvenile 
processing office,132 and all interrogations and confessions conducted while in custody 
must be taken in a juvenile processing office.133  (See Part VI, Section B, Subsection 3, of 
this paper) 

 
 D.   ORAL CONFESSIONS 
 

 The confession statute also provides for the admission of oral statements. 
 

       §51.095. Admissibility of a Statement of a Child 
 (a) Notwithstanding Section 51.09, the statement of a child is admissible in 
evidence in any future proceeding concerning the matter about which the statement 
was given if: 

 (2) the statement is made orally and the child makes a statement of 
facts or circumstances that are found to be true and tend to establish the 
child's guilt, such as the finding of secreted or stolen property, or the 
instrument with which the child states the offense was committed; 
 (3) the statement was res gestae of the delinquent conduct or the 
conduct indicating a need for supervision or of the arrest; 

   (4) the statement is made: 
  (A) in open court at the child's adjudication hearing; 
 (B) before a grand jury considering a petition, under Section 
53.045, that the child engaged in delinquent conduct; or 
 (c) at a preliminary hearing concerning the child held in 
compliance with this code, other than at a detention hearing under 
Section 54.01; or 
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  1.  Statement Leads to Inculpatory Physical Evidence 
 

 Section 51.095(a)(2) allows for the admission of an oral statement if  the statement 
is of facts or circumstances that are found to be true and tend to establish the child’s 
guilt.  This most commonly occurs when the child, while giving a statement to an 
officer, directs the officer to some inculpatory, physical evidence.  It may be a weapon, 
or contraband, or any item that incriminates the child. 

 
   a.  Must Lead to Evidence 

 An oral statement which inculpates the child or only corroborates that an 
offense occurred is not enough.  It must lead to evidence that corroborates the 
statement that was unknown or undiscovered prior to the statement. In Dixon v. 
State, the court of appeals  reversed a case, ruling that the admission of appellant's 
statement "we stole a car and had an accident" made to a nurse while he was in 
custody, recovering in the hospital, was prejudicial error.134 

 
 b.  Must Have Miranda Warnings 

 Although this section does not on its face require Miranda warnings before an 
oral confession leading to other evidence of the crime is admissible, the Court of 
Criminal Appeals in Meza v. State, held that the lack of such a requirement does 
not affect the applicability of Miranda.135 

 
We hold that Sec. 51.09(b)(2) [now 51.095(a)(2)] does not dispense 
with Miranda warnings, and thus is constitutional in the face of such a 
challenge. 136 

 
 Since §51.095(a)(2) does not dispense with  Miranda warnings, they are 
necessary before a statement will be admissible under the provision. 

 
  2.  Res Gestae Statements 
 

 Section 51.095(a)(3) allows for the admission of statements which are res gestae of 
the offense or arrest.  Res gestae statements are statements that are made during or 
very near in time to the commission of the offense or the arrest.  The theory is that the 
statements should be admitted into evidence because they are particularly reliable, 
since they were made without thought or reflection by the person making the 
statement, but instead were made because of the excitement of the moment.  Courts 
sometimes speak of res gestae statements as excited utterances.  It follows that a res 
gestae statement is not one that is made in response to official interrogation, since the 
questions destroys the spontaneity that is an essential ingredient of the statement.137 

 
 As mentioned earlier, in Roquemore v. State, a police officer's reading of the 
Miranda warnings was not a statement designed to illicit an incriminating response 
and therefore did not constitute an interrogation.138  
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3.  Judicial Confession 
  

 Section 51.095(a)(4) allows for the admission of statement given by a child  in 
open court at the child's adjudication hearing or before a grand jury considering a 
petition, under Section 53.045 (determinate sentence) or at a  preliminary hearing held 
in compliance with this code (other than at a detention hearing139). 

 
4.  Used For Impeachment 

 
 Section 51.095(b)(2) provides: 

  (b)   This section and Section 51.09 do not preclude the admission 
of a statement made by the child if: 

  (2)  Without regard to whether the statement stems 
from interrogation of the child under a circumstance described by 
Subsection (d), the statement is voluntary and has a bearing on 
the credibility of the child as a witness. 

 
 Section 51.095(b)(2) allows for the admission of a statement, whether or not it 
stems from custodial interrogation, if it is voluntary and has a bearing on the 
credibility of the child as a witness.140  A child’s (otherwise inadmissable) prior 
statement can be used for impeachment purposes if the child testifies in a juvenile 
proceeding and makes a statement that is inconsistent with that prior statement.  This 
would be important in situations where the child has made prior statements that do 
not appear to be admissible for non-compliance with the Family Code, and the child is 
considering testifying in the case contrary to the prior statements. 

 
  The only exception may be a statement made by the child at a detention 
hearings.  Section 54.01(g) provides: 

 
 (g) No statement made by the child at the detention hearing shall be 
admissible against the child at any other hearing. 

 
 While §54.01(g) does specifically prohibits the use of a statement made at the 
detention hearings, §51.095(b) does not specifically allow it.  Section 51.095(b)(2) 
states that nothing in §51.09 or §51.095 can be used to preclude the admission of the 
statement being used to impeach.  It does not state that nothing in §54.01(g) can be 
used to preclude the admission of the statement being used to impeach and as a result 
a statement being used to impeach a juvenile can not be used if it arose from a 
detention hearing.   

 
5.  Tape Recorded Custodial Statements 

 
 Section 51.095(a)(5) allows for the admission of an oral statement if the statement 
is tape recorded (including video).  
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 Section 51.095(a)(5) provides: 
 (A) before making the statement, the child is given the warning 
described by Subdivision (1)(A) by a magistrate, the warning is a part of the 
recording, and the child knowingly, intelligently, and voluntarily waives 
each right stated in the warning; 
 (B) the recording device is capable of making an accurate recording, 
the operator of the device is competent to use the device, the recording is 
accurate, and the recording has not been altered; 
 (c) each voice on the recording is identified; and 
 (D) not later than the 20th day before the date of the proceeding, the 
attorney representing the child is given a complete and accurate copy of 
each recording of the child made under this subdivision. 

 
 Section 51.095 (a)(5)  provides for the admissibility of an oral statement if when 
the child is in a detention facility or other place of confinement or in the custody of an 
officer the statement is recorded and the child is given his warnings, as stated above 
(Miranda Warnings), on the recording and it appears that the waiver is made 
knowingly, intelligently, and voluntarily.141  The warnings still have to be given by a 
magistrate.  The attorney representing the child must be given a complete and accurate 
copy of each recording not later than the 20th day before the date of the proceeding. 

 



 

 

FLASH CARDS 
 
 
 ARREST 
1.     §51.095(d) – Definition 
2.  §52.01 – When a child may be taken into custody 
3.  §52.02 – Release or delivery to court 
4.  §52.02(b) – Parental Notification 
5.  §52.025 – Juvenile Processing Office (JPO) 
 
  
 ARREST  DEFINED 
 51.095(d)  
1.  in a detention facility or other place of confinement; 
2.  in the custody of an officer; or 
3.  during or after the interrogation while in the possession of the D.P.R.S. and is suspected to have 

violated the law. 
 
 
 TAKING INTO CUSTODY 
 §52.01 
1.  an order of the juvenile court (w/pet., mot. to mod., C & T, etc.) 
2.  under the laws of arrest (adult) 
3.  by a law-enforcement officer, (inc. school dist. officer) if there is PC of Del.Cond. or CINS  
 **no warrant necessary 
4.   by a probation officer if there is PC child violated condition of probation;  
 **no warrant necessary  
5.  directive to apprehend (juv. warrant) 
 
 
 POLICE REL. & DET. DECISIONS 
 (§52.02. Release or Delivery to Court) 
“without unnecessary delay” and “without first taking the child to any place” other than a juvenile processing 
office,... 
1.  release the child to a parent, guardian,.. 
2.  bring to the office or official designated by the juvenile court if PC child engaged in Del.Cond. or CINS 
3.  bring the child to a detention facility 
4.  bring the child to a medical facility 
5.  Counsel and release (by law enforcement) if guidelines approv. by Juv. Bd. 
 
 
 
 
 PARENTAL NOT. OF ARREST 
 §52.02(b) 
1.  “Promptly” give notice 
2.  of arrest and reason for arrest 
3.  to parent, guardian, or custodian; and 
4.   the office or official designated by the juvenile court. 



 

 



 

 

 
 
 
 
 PARENTAL  NOT. CASES 
1.   Gonzales – failure to notify parents of arrest doesn’t require exclusion absent proof of a “causal connection” 
4.   Pham – App. Ct. suppressed conf.  Ch. arrested at school, officer did not notify parent (Vacated no CC) 
** Responsibility of notifing parent goes to person taking child into custody 
5.   Hill – App. Ct. found 4 hour 20 min. delay, plus child was in process of deciding import. const. right. 
**   Causal Connection Analysis 
**   Failure to raise at trial may waive error 
 
 
 
 
 REL & DET. DEC. CASES 
1.  Comer (1989) – Pre-JPO case,   without unnecessary delay means no stops to take confession. 
2.  John Baptist Vie Le (1999) – Confess. not taken in JPO,  Same result as Comer 
3.  Roquemore – detour to recover stolen property was unnecessary delay.  (No CC) 
4.  Contreras – 50 minutes at scene while securing and assist. victim. was necessary delay. 
**   Causal Connection Analysis 
**   Failure to raise at trial may waive error 
 
 
 
 
 
 
 
 
 
 
 
 
 JUVENILE PROCESSING OFFICE 
 (§52.025) 
1.   Designated by Juv. Ct. 
2.   Office or room 
3.   Not cell or holding facility used for adults  
4.   To return child to parent      
5.   Completion of essential forms    
6.   Photographing and fingerprinting 
7.   Issuance of warnings  
8.   Receipt of a statement 
9.   Not left alone and entitled to be accomp. by parent or atty. 
10.  Not longer than six hours. 
**   Failure To Raise At Trial May Waive Error 
**   Causal Connection Analysis 
 
 



 

 

 
  



 

 

WAIVER  OF  RIGHTS 
 §51.09 
   Unless a contrary intent clearly appears elsewhere...  , any right granted to a child...  may be waived...  if (does not 
apply to confessions): 
1. it is made by the child and the attorney  for the child; 
2. the child and the attorney are informed of and understand the right and the possible consequences of waiving 

it; 
3. the waiver is voluntary; and,  
4. the waiver is made in writing or in court proceedings that are recorded. 
 
 
 
 SCHOOL SEARCHES 
 (Generally) 
1.  Law Enforcement (probable cause)  v. School Officials (reasonable grounds) 
2.  The Balancing Test for Reasonableness – New Jersey v. T.L.O. 

Expected right of privacy v. degree of intrusion 
 a.   Justified at inception 
 b.   Reasonably related in scope 
3.  Texas  adopted – Coronado v. State 
 
 
 
 
 
 
 OTHER  SEARCH SITUATIONS 
1.   Locker Searches – School policy (handbook) v. expected right of privacy (Usually RG) 
2.  Drug Testing – Is considered a search 
 All Students — no (not reasonable) 

Extracurricular Act. – yes (is reasonable) 
Bd. of Ed. v. Earls (SC 2002) – Expected rt. of priv. limited where St. responsible for maintaining  discipline, health & safety 
(i.e. schools) 
3.  Dog Searches – Hallways, cars, lockers – yes 
 (b/c not considered a search) 

 Persons – no (not reason.) 
4.  Strip Searches – Generally no  
5.   Balance reasonableness of search v. need for intrusion 
 
 
 ALL  CONFESSIONS 
 Must Be Voluntary 
 (the product of a free & unconstrained choice) 
 Totality of the Circumstances 
1.  age, intelligence, maturity level, and experience in the system; 
2.  length of time left alone with the police; 
3.  that the child was asked whether he wished to assert any of his rights; 
4.  The isolation from his family and friendly adult advice; 
5.  warn the appellant in Spanish; 
6.  The length of time before he was taken before a magistrate and warned. 
**   “Coercive Environment” 
   





 

 

CUSTODIAL INTERROGATION CASES 
 (w/o  §51.095 does not apply) 
Melendez v. State;   an unwarned oral statement will be admissible if made by a person who voluntarily comes to the 
police station. 
In The Matter of V.P.;  Questioning by a principal, whose duties include to maintain order, protect the health and safety 
of pupils cannot be equated with custodial interrogation by law enforcement officers. 
Rushing v. State; probation off.’s questions about the status of his case amounted to questions, "normally attendant to arrest 
and custody," and was not "interrogation." 
In the Matter of L.M.; Standard to use in juvenile custody “reasonable juvenile” 
 
 
 
 
 
 
 WRITTEN CONFESSIONS 
1.  Attorney May Be Waived 
2.  The Neutral Magistrate (In a JPO) 
3.  Inform of rights outside presence of the officer (standard Miranda) 
4.  Statement taken in a JPO 
5.  Parental presence 
6.  Signing in the Mag. presence 
7.  Findings of the Mag. 
8.  Returning the child timely 
      
 
       
 
 
 ORAL CONFESSIONS 
1.  Statement Leads to Inculpatory Physical Evidence and been mirandized 
2.  Res Gestae Statements 
3.  Judicial Confession 
4.  Used For Impeachment 
5.  Tape Recorded Custodial Statements 

(Miranda warnings and statement must both be incl. on the recording) 
           
 
 
 
 
 



 

 

 
   



 
 
 
 
 

 
 
 
 
 

 
                                                 
1. Lanes v. State, 767 S.W.2d 789 (Tex.Crim.App. 1989). 

2. Texas Family Code  §51.02(7). 

3. Vasquez v. State, 739 S.W.2d 37, (Tex.Cr.App. 1987). 

4. Texas Family Code §52.015(a). 

5. Roquemore v. State, 60 S.W.3d 862, No. 722-00,  2001 Tex.Crim.App. LEXIS 106 (Tex.Crim.App.  9/14/01). 

6. Comer v. State, 776 S.W.2d 191 (Tex. Crim. App. 1989). 

7. Le v. State, 993 S.W.2d 650, 655 (Tex. Crim. App. 1999). 

8. Roquemore v. State, 11 S.W.3d 395, 400 (Tex.App.–Houston [1st Dist.] 2000, pet. granted). 

9. In the Matter of D.M.G.H., 553 S.W.2d 827 (Tex. App.–El Paso 1977). 

10. In re G.A.T., 16 S.W .3d 818, 825 (Tex.App.–Houston [14th Dist.] 2000, pet. denied). 

11. Contreras v. State, ___S.W.3d ___, No. 1682-99-CR, 2001 Tex. Crim. App. LEXIS 58 (Tex.Crim.App. June 27, 2001) [Motion 

for rehearing on petition for discretionary review denied, (Sep. 12, 2001)]. 

12. Contreras v. State, ___S.W.3d ___, No. 1682-99-CR, 2001 Tex. Crim. App. LEXIS 58 (Tex.Crim.App. June 27, 2001). [Motion 

for rehearing on petition for discretionary review denied, (Sep. 12, 2001)]. 

13. Gonzales v. State, 9 S.W.3d 267 (Tex. App.–Houston [1st Dist.] 1999, pet. granted) 

14. State v. Simpson, 51 S.W.3d 633 (Tex. App.–Tyler 2000) j. vacated by 74 S.W.3d 408 (Tex. Crim. App. 2002). On the State’s 

petition for discretionary review, the Court of Criminal Appeals vacated the court of appeals judgement and 

remanded the case for the court of appeals to determine whether a causal connection existed between the Family 

Code violation and the making of the statement. 

15. In the Matter of C. R., 995 S.W.2d 778 (Tex. App.- Austin 1999, pet. denied). 

16. Pham v. State, 36 S.W.3d 199, (Tex. App.–Houston [1st Dist.] Dec. 28, 2000), j. vacated by 72 S.W.3d 346 (Tex. Crim. App. 

2002). On the State’s petition for discretionary review, the Court of Criminal Appeals vacated the court of appeals 

judgement and remanded the case for the court of appeals to determine whether a causal connection existed 

between the Family Code violation and the making of the statement. 

17. Hill v. State, 78 S.W.3d 374 (Tex.App.– Tyler  2001, pet. ref’d). 

18. Tex. Fam. Code Ann. § 52.02(c) (West 2002). 

 

19. Id. at § 52.02(d). 

20. Le v. State, 993 S.W.2d 650 (Tex. Crim. App. 1999). 

21. Le, 993 S.W.2d at 656. 



 
 
 
 
 

 
 
 
 
 

                                                                                                                                                                                 
22. Le, 993 S.W.2d at 656. 

23. Anthony v. State, 954 S.W.2d 132, 135 (Tex. App.–San Antonio 1997, no pet.). 

24. In re R.R., 931 S.W.2d 11, 14 (Tex. App.–Corpus Christi 1996, no writ). 

25. Anthony v. State, 954 S.W.2d 132 (Tex. App.–San Antonio 1997). 

26. Pham v. State, 36 S.W.3d 199,  (Tex. App.–Houston [1st Dist.] Dec., 2000). 

27. In the Matter C.R., 995 S.W.2d at 784. 

28. House Bill 2319, Effective September 1, 2003, Applicable to conduct occurring on or after effective date. 

29. Professor Robert Dawson’s commentary to House Bill 2319, effective Sept. 1, 2003, Juvenile Law State Bar Section Report, 

Vol. 17, No. 3, pg. 38 (August, 2003). 

30. Robert O. Dawson, Tex. Juv. Law  (5th ed. 2000) (published by Tex. Juv. Probation Comm’n). 

31. In the Matter of  C.L.C.,  No. 14-96-00105-CV,(Tex. App.–Houston [14th District] 1997) (unpublished) (also available at 1997 

Tex. App. Lexis 5011).  

32. Vega v. State,  No.  13-99-435-CR, (Tex. App.– Corpus Christi  2001) (unpublished) (also available at 2001 Tex. App. Lexis 

7364). 

33. Gonzales v. State, 67 S.W.3d 910, 912 (Tex. Crim. App. 2002) 

34. Gonzales, 67 S.W.3d at 914. 

35. Gonzales, 67 S.W.3d at 914. 

36. Gonzales, 67 S.W.3d at 914. 

37. Gonzales, 67 S.W.3d at 913 n.8. 

38. Tex. Rules of Appellate Procedure 33.1 (West 2002). 

39. Broxton v. State, 909 S.W.2d 912, 918 (Tex. Crim. App. 1995). 

40. Hill v. State, 78 S.W.3d 374 (Tex. App.–Tyler  2001, pet. ref’d). 

41. Hill, 78 S.W.3d at 387. 

 

42. Vega v. State, No.  13-99-435-CR, (Tex. App.– Corpus Christi 2001) (unpublished) (also available at 2001 Tex. App. Lexis 

7364).  

43. Childs v. State, 21 S.W.3d 631, (Tex.App.– Houston [14th Dist] June, 2000). 

44. Childs, 21 S.W.3d at 639. 

45. In the Matter of D.M., 611 S.W.2d 880 (Tex. App.–Amarillo 1980, no writ). 

46. In re C. O. S., 988 S.W.2d 760, 767 (Tex. Sup. Ct, 1999). 

47. In re G.A.T., 16 S.W.2d at 818.   



 
 
 
 
 

 
 
 
 
 

                                                                                                                                                                                 
48. Brown v. State, 890 S.W.2d 546, 549 (Tx.App. --Beaumont 1994).  Reyes v. State, 741 S.W.2d 414, 430 (Tex.Crim.App. 1987) 

en banc. 

49. Goines v. State, 888 S.W.2d 574, (Tex.App. --Houston [1st Dist.] 1994). 

50. Scneckloth v. Bustamonte, 93 S.Ct. 2041 (1973). 

51. Gonzales v. State, 869 S.W.2d 588 (Tex.App. --Corpus Christi 1993, no pet.). 

52. Garcia v. State, 887 S.W.2d 846, (Tex.Cr.App. 1994) en banc., reh. den. Sept. 21, 1994. 

53. Becknell v. State, 720 S.W.2d 526 (Tex.Cr.App. 1986), cert. denied 107 S.Ct. 2455, 95 L.Ed.2d 865 (1987). 

54. Bilbrey v. Brown, 738 F.2d 1462 (9th Cir. 1984). 

55. Jones v. Latexo Independent School District, 499 F.Supp. 223 (E.D. Tex. 1980). 

56. In Re R.E.J., 511 S.W.2d 347, (Tex.Civ.App. [1st Dist.] 1974), reh.den. 1974, second reh. den. 1974. 

57. Vasquez v. State, 739 S.W.2d 37 (Tex.Cr.App. 1987) en banc. 

58. Texas Family Code §51.09 (1)(4). 

59. U. S. v. Knights,  534 U.S. 112; 122 S. Ct. 587; 151 L. Ed. 2d 497; 2001 U.S. LEXIS 10950; December, 2001. 

60. State of Utah in the Interest of A.C.C.  2002 UT 22, 44 P.3d 708 (March, 2002). 

61. Board of Education v. Earls, No. 01-332, SUPREME COURT OF THE UNITED STATES, 122 S. Ct. 2559; 153 L. Ed. 2d 735; 

2002 U.S. LEXIS 4882; 70 U.S.L.W. 4737; (June, 2002). 

62. Sloboda v. State, 747 S.W.2d 20 (Tex.App. --San Antonio 1988, no writ). 

63. Wilcher v. State, 876 S.W.2d 466 (Tex.App. --El Paso 1994) 91 Ed.Law Rep. 719. 

 

64. Salazar v. Luty, 761 F.Supp. 45 (S.D.Tex. 1991). 

65. New Jersey v. T.L.O., 105 S.Ct. 733, 469 U.S. 325, 83 L.Ed.2d 720 (1985). 

66. Cornfield by Lewis v. Consolidated High School District No. 230, 991 F.2d 1316, 7th Cir. (Ill. 1993). 

67. DesRoches v. Caprio, 156 F.3rd 571 (4th Cir. 1998). 

68. Ferguson v. City of Charleston, 532 U.S. 67, 79, 149 L. Ed. 2d 205, 121 S. Ct. 1281 (2001) 

69. State of Utah in the Interest of A.C.C.  2002 UT 22, 44 P.3d 708 (March, 2002). 

70. Vernonia School Dist. 47J v. Acton et ux., 515 U.S. 646, 651-53, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995). 

71. Board of Education v. Earls, No. 01-332, SUPREME COURT OF THE UNITED STATES, 122 S. Ct. 2559; 153 L. Ed. 2d 735; 

2002 U.S. LEXIS 4882; 70 U.S.L.W. 4737; (June, 2002). 

72. O'Connor v. Ortega, 480 U.S. 709, 725-26, 94 L. Ed. 2d 714, 107 S. Ct. 1492. 

73. Roe v. Strickland, 299 F.3d 395, 406 (5th Cir. 2002).  



 
 
 
 
 

 
 
 
 
 

                                                                                                                                                                                 
74. In re Isaiah B., 500 N.W.2d 637 (1993). 

75. Shoemaker v. State, 971 S.W.2d 178 (Tex.App.–Beaumont 1998). 

76. Anable v. Ford, 653 F.Supp. 22, 663 F.Supp. 149 (W.D. Ark. 1985). 

77. Anable v. Ford, 653 F.Supp. 22, 663 F.Supp. 149 (W.D. Ark. 1985). 

78. Odenheim v. Caristadt - East Rutherford Regional School District, 510 A.2d 709 (N.J. Super Ct. 1985). 

79. Vernonia School Dist. 47J v. Acton et ux., 515 U.S. 646, 651-53, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995). 

80. Todd v. Rush County Schools, 133 F.3d 984 (7th Cir. 1998). 

81. Board of Education v. Earls, No. 01-332, SUPREME COURT OF THE UNITED STATES, 122 S. Ct. 2559; 153 L. Ed. 2d 735; 

2002 U.S. LEXIS 4882; 70 U.S.L.W. 4737; (June, 2002). 

82. Board of Education v. Earls, No. 01-332, SUPREME COURT OF THE UNITED STATES, 122 S. Ct. 2559; 153 L. Ed. 2d 735; 

2002 U.S. LEXIS 4882; 70 U.S.L.W. 4737; (June, 2002). 

83. Horton v. Goose Creek Ind. School Dist., 690 F.2d 470 (5th Cir. 1982). 

 

84. Horton v. Goose Creek Ind. School Dist., 690 F.2d 470 (5th Cir. 1982). 

85. Jennings v. Joshua ISD, 877 F.2d 313 (5th Cir. 1989). 

86. Zamora v. Pomeroy, 639 F.2d 662 (10th Cir. 1981). 

87. Horton v. Goose Creek Ind. School Dist., 690 F.2d 470 (5th Cir. 1982). 

88. Horton v. Goose Creek Ind. School Dist., 690 F.2d 470 (5th Cir. 1982). 

89. Horton v. Goose Creek Ind. School Dist., 690 F.2d 470 (5th Cir. 1982). 

90. Jones v. Latexo Independent School District, 499 F.Supp. 223 (E.D.Tex. 1980). 

91. Oliver by Hines et al. v. McClung, 919 F.Supp 1206 (N.D.Ind. 1995). 

92. Widener v. Frye, 809 F.Supp. 35 (S.D.Ohio 1992), aff'd 12 F.3d 215. 

93. T. L. O., 469 U.S. at 342, n.8 (internal quotations and alterations omitted). 

94. U.S. v. $ 124,570 U.S. Currency, 873 F.2d 1240, 1243 (9th Cir. 1989). 

95. Commonwealth v. Vecchione, 327 Pa. Super. 548, 476 A.2d 403 (1984). 

96. McMorris v. Alioto, 567 F.2d 897 (9th Cir. 1978). 

97. Commonwealth v. Blouse, 531 Pa. 167, 611 A.2d 1177 (1992). 

98. United States v. Martinez-Fuerte, 428 U.S. 543, 96 S. Ct. 3074, 49 L. Ed. 2d 1116 (1976). 

99. Board of Education v. Earls, No. 01-332, SUPREME COURT OF THE UNITED STATES, 122 S. Ct. 2559; 153 L. Ed. 2d 735; 

2002 U.S. LEXIS 4882; 70 U.S.L.W. 4737; (June, 2002). 



 
 
 
 
 

 
 
 
 
 

                                                                                                                                                                                 
100. Texas Administrative Code, Title 37, Part 11, Chapter 348, Subchapter A, Rule §348.110 (g) 

101. In The Matter of D.D.B., 2000 Tex. App. Lexis 2222 (Tex. App. –Austin) 2000. 

102. Ramos v. State, 961 S.W.2d 637 (Tex.App.– San Antonio 1998) 

103. Texas Juvenile Law, 5th Edition,  Dr. Robert O. Dawson (Published by Texas Juvenile Probation Commission, September 

2000)  pg. 282 

104. Diaz v. State,  Tex.App. LEXIS 5319,  No. 04-00-00025-CR, (Tex.App.–San Antonio 2001).  

105. Alvarado v. State, 912 S.W.2d 199, 211 (Tex.Crim.App.1995). 

106. Darden v. State, 629 S.W.2d 46, 51 (Tex.Crim.App.1982). 

 

107. Fare v. Michael C., 442 U.S. at 725, 99 S.Ct. at 2572. 

108. E.A.W. v. State, 547 S.W.2d 63 (Tex. Civ.App.–Waco 1977). 

109. Texas Family Code §51.095(b)(1). 

110. Texas Family Code §51.095(b)(1). 

111. Wolfe v. State, 917 S.W.2d 270, 282 (Tex.Crim.App.1996). 

112. In the Matter of M.A.T., UNPUBLISHED, No. 04-97-00918-CV, 1998 WL 784334, 1998 Tex.App. Lexis 7042. 

113. In the Matter of V.M.D., 974 S.W.2d 332 (Tex. App. –San Antonio1998). 

114. Melendez v. State, 873 S.W.2d 723 (Tex.App. –San Antonio 1994). 

115. In The Matter of E.M.R.; 55 S.W.3d 712, 2001 Tex.App. Lexis 6133 (Ct.Apps. – Corpus Christi) August, 2001.  

116. In the Matter of S.A.R., 931 S.W.2d 585 (Tex. App. –San Antonio 1996). 

117. In the Matter of V. P., 55 S.W.3d. 25,  2001 Tex.App.LEXIS 3578 (Tex.App.– Austin) May,  2001. 

118. In the Matter of V. P., 55 S.W.3d. 25,  2001 Tex.App.LEXIS 3578 (Tex.App.– Austin) May,  2001. 

119. Rhode Island v. Innis, 446 U.S. 291, 300-01, 100 S.Ct. 1682, 64 L.Ed.2d 297 (1980). 

120. Roquemore v. State, ___S.W.3d___, No. 722-00,  2001 Tex.Crim.App. LEXIS 106 (Tex.Crim.App.  9/14/01). 

121. Rushing v. State, 50 S.W.3d 715 (Tex.App.– Waco) July, 2001.  

122. In The Matter of E.M.R., 2001 Tex.App. LEXIS 6133, No. 13-00-100-CV (Tex.App. –Corpus Christi, Aug.  2001).  

123. Texas Family Code §51.095(a). 

124. Vega v. State, UNPUBLISHED, No.  13-99-435-CR, 2001 Tex. App. Lexis 7364 (Tex. App. – Corpus Christi) November, 

2001. 

125. Texas Family Code §51.095(e). 

126. Diaz v. State,  Tex.App. LEXIS 5319,  No. 04-00-00025-CR, (Tex.App.–San Antonio 2001). 

127. Texas Family Code §51.095(a)(1)(C). 



 
 
 
 
 

 
 
 
 
 

                                                                                                                                                                                 
 

128. Texas Family Code §51.095(a)(1)(D). 

129. Texas Juvenile Law, 5th Edition,  Dr. Robert O. Dawson (Published by Texas Juvenile Probation Commission, September 

2000)  pg. 288 

130. Glover v. State, UNPUBLISHED, No. 14-95-00021-CR, 1996 WL 384932, 1996 Tex.App.Lexis 2935 (Tex.App. – Houston 

[14th Dist.] 1996) 

131. Glover v. State, UNPUBLISHED, No. 14-95-00021-CR, 1996 WL 384932, 1996 Tex.App.Lexis 2935 (Tex.App. – Houston 

[14th Dist.] 1996) 

132. Texas Family Code §52.025(c). 

133. Texas Family Code §52.025(b)(5). 

134. Dixon v. State,  639 S.W.2d 9  (Tex.App. –Dallas [5th Dist.] 1982). 

135. Meza v. State, 577 S.W.2d 705 (Tex.Crim.App. 1979). 

136. Meza v. State, 577 S.W.2d 705 at 708 (Tex.Crim.App. 1979). 

137. Texas Juvenile Law, 5th Edition,  Dr. Robert O. Dawson (Published by Texas Juvenile Probation Commission, September 

2000)  pg. 294 

138. Roquemore v. State,  ___S.W.3d___, No. 722-00,  2001 Tex.Crim.App. LEXIS 106 (Tex.Crim.App.  9/14/01). 

139. Texas Family Code §54.01(g). 

140. Texas Family Code §51.095(b)(2). 

141. Texas Family Code §51.095 (a)(5). 


