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Expunction venue is county where certification occurred not county in which juvenile was taken into custody
[Quertermous v. State] (01-3-12).

On June 21, 2001, the Fort Worth Court of Appeals held that since a juvenile is taken into custody, not arrested, the
arrest county venue for criminal expunction proceedings is the county in which the juvenile court certified the child to
criminal court, not the county in which the juvenile was initially taken into custody.

¶ 01-3-12. Quertermous v. State, --- S.W.3d ---, No. 2-00-142-CV, 2001 WL 694710, 2001 Tex.App.Lexis ___
(Tex.App.—Fort Worth 6/21/01) [Texas Juvenile Law (5th Edition 2000)].

Facts: Appellant Michael Quertermous appeals from the trial court's orders denying his petitions for expunction. In
two points, Appellant contends that the trial court erred in denying his expunction requests and that he was entitled
to full expunction in both cases. We affirm.

On May 4, 1999, Appellant filed two ex parte petitions for expunction of records in Tarrant County district court.
According to his petitions, in 1993, Appellant, a juvenile, was taken into custody by the Arlington Police Department
for the offenses of possession of a weapon in a prohibited place and attempted capital murder. At the time of his
apprehension, Appellant resided in Grand Prairie. On January 21, 1994, a Dallas County juvenile court certified
Appellant to stand trial as an adult with respect to both offenses and transferred the cases to Tarrant County district
court. No further action was taken in either case and no indictments were filed.

Held: Affirmed.

Opinion Text: Article 55.01 of the code of criminal procedure governs the right to expunction of arrest records. At the
time Appellant was taken into custody, that section provided that a person who has been arrested for commission of
either a felony or misdemeanor is entitled to have all records and files relating to the arrest expunged if each of the
following three conditions exist:

(A) an indictment or information charging him with commission of a felony has not been presented against him
for an offense arising out of the transaction for which he was arrested;
(B) he has been released and the charge, if any, has not resulted in a final conviction and is no longer pending
and there was no court ordered community supervision under Article 42.12, Code of Criminal Procedure, nor a
conditional discharge under Section 481.109, Health and Safety Code; and
(C) he has not been convicted of a felony in the five years preceding the date of the arrest.

An arrest is a threshold requirement under the expunction statute . [FN2] The taking into custody of a juvenile
suspect is not, however, considered to be an "arrest" except for purposes of determining the validity of that "arrest."
[FN3] A juvenile is not effectively "arrested" until the juvenile court certifies him as an adult and enters a proper
transfer order to district court. [FN4] "The transfer of custody is an arrest." [FN5] Thus, for purposes of the
expunction statute, Appellant's arrest occurred not when he was taken into custody in Tarrant County by Arlington
police, but rather, when the juvenile court in Dallas County certified him to stand trial as an adult and transferred the
cases to Tarrant County district court.



FN2. Harris County Dist. Attorney v. Lacafta, 965 S.W.2d 568, 570 (Tex.App.--Houston [14th Dist.] 1997, no
pet.).

FN3. Tex. Fam.Code Ann. § 52.01(b) (Vernon Supp.2001); Vasquez v. State, 739 S.W.2d 37, 42
(Tex.Crim.App.1987).

FN4. Tex. Fam.Code Ann. § 54.02(h) (Vernon Supp.2001); Vasquez, 739 S.W.2d at 43.

FN5. Tex. Fam.Code Ann. § 54.02(h).

This distinction is significant because, at the time of Appellant's apprehension and subsequent certification for the
above-mentioned offenses, article 55.02 of the code of criminal procedure provided, in pertinent part, as follows: "A
person who is entitled to expunction of records and files under this chapter may file an ex parte petition for
expunction in a district court for the county in which he was arrested." The right to an expunction is neither a
constitutional nor common law right, but rather, a statutory privilege. Where a cause of action is created by statute,
all statutory provisions are mandatory and exclusive, and must be complied with in order to sustain the action.
Accordingly, the statutory designation of venue for an expunction proceeding is mandatory and confers exclusive
jurisdiction.

In his brief, Appellant claims that both offenses were committed in Tarrant County. Under the current version of
article 55.02, as amended in 1999, a person who is eligible for expunction of records and files under article 55.01
"may file an ex parte petition for expunction in a district court for the county in which the person was arrested or in
the county where the offense was alleged to have occurred." This change in law, however, applies only to the
expunction of arrest records and files relating to an arrest made on or after August 30, 1999, the effective date of the
amending act. Appellant's arrest occurred in 1994, and thus his requests for expunction are governed by the
requirements of the law in effect at that time. That law mandated that Appellant file his petitions for expunction in a
district court for the county in which he was arrested.

Here, the "transfer of custody," and hence, the "arrest" took place in Dallas County. Thus, under the law in effect at
the time of his arrest, Appellant was required to file his expunction petitions in Dallas County district court. The
Tarrant County district court in which Appellant filed his petitions was, therefore, without jurisdiction to grant
Appellant's requests. Accordingly, the trial court did not err in entering its orders denying Appellant's petitions for
expunction. We overrule Appellant's first point.

Because of our ruling on Appellant's first point, it is unnecessary to address his remaining point.
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