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Ineffective assistance of counsel found where counsel failed to inform applicant of
the specific consequences of her guilty plea regarding immigration consequences. [Ex
parte Yekaterina Tanklevskaya](11-3-2)
On May 26, 2011, the Houston Court of Appeals (1st Dist.) granted habeas relief, finding ineffective
assistance of counsel, because counsel had a duty to inform applicant of not just the possible
immigration consequences in general terms (as is contained in the plea paperwork), but specifically
that her inadmissibility and subsequent removal was virtually certain and presumptively
mandatory.
¶ 11-3-2. Ex Parte Yekaterina Tanklevskaya, No. 01-10-00627-CR, --- S.W.3d ----, 2011 WL 2132722, (Tex.App.Hous. (1 Dist.) 5/26/11).No. 01-10-00627-CR, Tex. D.C. (1st Dist.) 5/26/11.
Facts: In April 2009, the State charged applicant with the Class B misdemeanor offense of possession of less
than two ounces of marijuana. Applicant pleaded guilty, and the trial court assessed punishment at four days‘
confinement in the Harris County Jail and a six-month suspension of her driver‘s license. Applicant did not
directly appeal her conviction, and she successfully completed the terms of her punishment.
Shortly after pleading guilty, applicant, a Ukrainian citizen and legal permanent resident of the United States,
left the country to visit her father in Germany. Upon her return to the United States, immigration officials
detained applicant in Memphis, confiscated her permanent resident card, and allowed her to return to
Houston pending removal proceedings. The Immigration and Naturalization Service subsequently initiated
removal proceedings against applicant on the ground that her conviction rendered her ―inadmissible‖ to the
United States.
In March 2010, the United States Supreme Court decided Padilla v. Kentucky, which addressed whether
defense counsel‘s failure to provide information regarding the immigration consequences of a guilty plea
constitutes ineffective assistance of counsel under Strickland v. Washington and therefore renders a guilty plea
involuntary. See Padilla v. Kentucky, 130 S. Ct. 1473, 1482–84 (2010); Strickland, 466 U.S. 668, 688, 694, 104 S.
Ct. 2052, 2064, 2068 (1984). The Padilla Court held that defense counsel ―must inform her client whether his
plea carries a risk of deportation‖ to satisfy the requirements of the Sixth Amendment. Padilla, 130 S. Ct. at
1486. The Court clarified that when the relevant immigration law is ―not succinct and straightforward,‖
defense counsel need only ―advise a noncitizen client that pending criminal charges may carry a risk of
adverse immigration consequences‖; however, when the deportation consequences are ―truly clear,‖ counsel
has an ―equally clear‖ duty to give correct advice. Id. at 1483.
On May 27, 2010, applicant filed an application for a writ of habeas corpus alleging that her plea counsel did
not sufficiently advise her of the immigration consequences of her guilty plea and therefore provided
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ineffective assistance under Padilla, rendering her guilty plea involuntary. At the habeas hearing, neither the
State nor applicant called applicant‘s plea counsel as a witness, but both parties stipulated that he would
testify that he informed applicant of the general immigration consequences to a guilty plea, but he did not
specifically tell her that, upon leaving and attempting to return to the United States, she would be
presumptively inadmissible. Nor did he tell her that she could not request a waiver of the inadmissibility
provision because the information in the original case did not specify that the quantity of marijuana allegedly
possessed was less than thirty grams. Both parties agreed that applicant signed the usual ―plea paperwork,‖
which includes the acknowledgement that ―I understand that upon a plea of guilty/nolo contendere . . . that if
I am not a citizen of the United States my plea of guilty/nolo contendere may result in my deportation,
exclusion from admission to this country, or denial of naturalization under federal law,‖ and that the trial court
admonished applicant regarding the general immigration consequences before accepting her guilty plea
pursuant to Code of Criminal Procedure article 26.13(a).
At the hearing, applicant testified that, when she met with her plea counsel, she informed him that she
planned to visit her father in Germany and he confirmed her belief that she could not travel outside of the
United States while on probation. Plea counsel informed applicant that an additional option to probation
would be to plead guilty and receive a suspension of her driver‘s license. According to applicant, plea counsel
did not tell her that if she left the country, she would be inadmissible and subject to removal proceedings upon
her return to the United States. Applicant also testified that counsel never discussed how the State‘s failure to
specify in the information the precise quantity of marijuana that she allegedly possessed affected her ability to
obtain a waiver of the inadmissibility provision. Applicant stated that had she known that she would be
inadmissible upon her return to the country, she ―would [not] have accepted the plea as [she] did.‖ When
asked whether she ―would have decided maybe to go to trial,‖ applicant responded that she ―would have
thought about it‖ and ―would have probably done so.‖ The trial court then had a brief discussion with defense
counsel regarding how applicant‘s situation would be different if she had accepted deferred adjudication.
Defense counsel indicated that applicant would not be facing removal proceedings if she had accepted, and
the trial court had approved, deferred adjudication.
On cross-examination, applicant conceded that her plea counsel informed her of the ―general possibilities‖
regarding the immigration consequences of a guilty plea by a noncitizen. Applicant also admitted that she
signed the ―green sheet,‖ which states the consequences of a plea of guilty or nolo contendere and includes a
warning that a conviction may result in deportation or inadmissibility to the country. Applicant also had the
following exchange with the prosecutor:
State: You testified earlier that would have possibly thought about a jury trial had you known about other
consequences; is that correct?
Applicant: That is absolutely correct. I would have certainly weighed my options differently had I known what
would result by taking the trip outside of the country.
Applicant further acknowledged that she knew that she was voluntarily waiving her right to a jury trial when
she signed the plea documents and entered her guilty plea.
The trial court subsequently denied habeas corpus relief. Applicant did not request findings of fact and
conclusions of law.
In one issue, applicant contends that the trial court erred in denying habeas relief because, pursuant to Padilla,
her plea counsel provided ineffective assistance when he failed to specifically inform her that a guilty plea
would render her presumptively inadmissible upon leaving and attempting to re-enter the United States.
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Held: Trial Court Judgment Reversed, Habeas Corpus Granted.
Opinion: Here, it is undisputed that applicant‘s plea counsel informed her of the general immigration
consequences to pleading guilty, that applicant signed a document acknowledging that a guilty plea ―may
result in [her] deportation, exclusion from admission to this country, or denial of naturalization under federal
law,‖ and that the trial court provided this same admonishment pursuant to Code of Criminal Procedure article
26.13(a) before accepting applicant‘s guilty plea. It is also undisputed that applicant‘s plea counsel did not
specifically inform her that a guilty plea rendered her presumptively inadmissible to the United States upon
her return from traveling abroad or that she could not obtain a waiver from this inadmissibility requirement
because the information did not specify that the quantity of marijuana allegedly possessed was less than thirty
grams. Applicant contends that these failures constitute ineffective assistance and render her plea involuntary
under Strickland and Padilla. An applicant seeking habeas corpus relief based upon ineffective assistance of
counsel must demonstrate, by a preponderance of the evidence, (1) that her counsel‘s representation ―fell
below an objective standard of reasonableness‖ and (2) that there is a ―reasonable probability that, but for
counsel‘s unprofessional errors, the result of the proceeding would have been different.‖ Padilla, 130 S. Ct. at
1482 (quoting Strickland, 466 U.S. at 688, 694, 104 S. Ct. at 2064, 2068); Ex parte Chandler, 182 S.W.3d 350,
353 (Tex. Crim. App. 2005). We presume that counsel‘s conduct falls within the wide range of reasonable
professional assistance, and we will find counsel‘s performance deficient only if the conduct is so outrageous
that no competent attorney would have engaged in it. Andrews v. State, 159 S.W.3d 98, 101 (Tex. Crim. App.
2005) (citing Bone v. State, 77 S.W.3d 828, 833 n.13 (Tex. Crim. App. 2002)). Any allegation of ineffectiveness
must be firmly founded in the record, and the record must affirmatively demonstrate the alleged
ineffectiveness. Thompson v. State, 9 S.W.3d 808, 813 (Tex. Crim. App. 1999).
Section 1182(a)(2)(A)(i)(II) of Title 8 of the United States Code provides that ―any alien convicted of, or who
admits having committed, or who admits committing acts which constitute the essential elements of a
violation of . . . any law or regulation of a state . . . relating to a controlled substance is inadmissible.‖ 8 U.S.C.S.
§ 1182(a)(2)(A)(i)(II) (2008). In certain circumstances, the Attorney General may, in his discretion, waive the
application of this inadmissibility requirement ―insofar as it relates to a single offense of simple possession of
30 grams or less of marijuana.‖ 8 U.S.C.S. § 1182(h) (2008). Upon pleading guilty to possession of marijuana,
therefore, applicant was presumptively inadmissible if she left and attempted to return to the United States.
Section 1229b(a) provides that the Attorney General may cancel the removal of an inadmissible alien if the
alien (1) has been an alien lawfully admitted for permanent residence for not less than five years; (2) has
resided in the United States continuously for seven years after having been admitted in any status; and (3) has
not been convicted of any aggravated felony. 8 U.S.C.S. § 1229b(a) (2008). ―Aggravated felony‖ includes
―illicit trafficking in a controlled substance (as defined in section 802 of title 21), including a drug trafficking
crime (as defined in section 924(c) of title 18).‖ 8 U.S.C.S. § 1101(a)(43)(B) (2008). Simple possession of
marijuana is not considered an aggravated felony. See Lopez v. Gonzales, 549 U.S. 47, 53, 127 S. Ct. 625, 629
(2006) (―Mere possession is not, however, a felony under the federal [Controlled Substances Act] . . . .‖);
Arce-Vences v. Mukasey, 512 F.3d 167, 171 (5th Cir. 2007) (―Because Arce‘s conviction for simple possession
of marijuana is not a drug trafficking crime and does not involve commercial dealing, it is not an aggravated
felony under 8 U.S.C. § 1101(a)(43)(B).‖). The habeas record indicates that applicant entered the United States
as a lawful permanent resident in 1995, fourteen years before the offense at issue. She has not been convicted
of an aggravated felony. Applicant therefore appears to qualify for discretionary cancellation of removal under
section 1229b(a).
At the habeas hearing, applicant testified that she informed her plea counsel that she had an out-of-country
trip planned and that she asked him about how that trip affected her ability to seek probation. Counsel
informed her that she could not travel outside of the country while on probation and told her that her other
option was to plead guilty and receive a suspension of her driver‘s license. The parties stipulated that plea
counsel would testify that he informed applicant of the ―general immigration consequences‖ of a guilty
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plea—such as that applicant may be subject to deportation, inadmissibility, or denial of naturalization upon
pleading guilty—but did not inform her that under the immigration statutes, upon her return to the United
States from Germany, her inadmissibility and subsequent removal was presumptively mandatory, especially
because she did not qualify for the ―simple possession‖ waiver due to the information‘s failure to specify that
the quantity of marijuana allegedly possessed was less than thirty grams.
Padilla recognizes that immigration law is complex and is a legal specialty with numerous nuances and
intricacies. The Supreme Court therefore held that ―[w]hen the law is not succinct and straightforward . . . a
criminal defense attorney need do no more than advise a noncitizen client that pending criminal charges may
carry a risk of adverse immigration consequences.‖ Padilla, 130 S. Ct. at 1483. The Court also held, however,
that ―when the deportation consequence is truly clear,‖ counsel‘s ―duty to give correct advice is equally
clear.‖ Id. In Padilla, ―[t]he consequences of Padilla‘s plea could easily be determined from reading the
removal statute [and] his deportation was presumptively mandatory. . . .‖ Id. ―A criminal defendant who faces
almost certain deportation is entitled to know more than that it is possible that a guilty plea could lead to
removal; he is entitled to know that it is a virtual certainty.‖ United States v. Bonilla, 637 F.3d 980, 984 (9th Cir.
2011) (citing Padilla, 130 S. Ct. at 1483) (emphasis in original).
Applicant‘s inadmissibility upon her return to the United States was presumptively mandatory, and the
immigration consequences of a guilty plea in this scenario were clear from reading the inadmissibility and
removal statutes. Applicant‘s plea counsel knew that she had an out-of-country trip planned, and she was
entitled to know that, if she still chose to leave the country after pleading guilty, her inadmissibility and
subsequent removal was not merely a ―possibility‖ but was a ―virtual certainty‖ and ―presumptively
mandatory‖ under the immigration statutes.
We therefore conclude that because the inadmissibility consequence is truly clear in this case plea counsel had
a duty to inform applicant of the specific consequences of her guilty plea. Because counsel, who knew that
applicant had an out-of-country trip planned, only informed her of the general ―possible‖ immigration
consequences, and did not inform her that her inadmissibility and subsequent removal was ―virtually certain‖
and ―presumptively mandatory,‖ we hold that counsel‘s performance was deficient under the first prong of
Strickland.
D. Prejudice
To establish prejudice in the context of an involuntary guilty plea resulting from the ineffective assistance of
counsel, the applicant must demonstrate that there is a reasonable probability that, but for her plea counsel‘s
deficient representation, she would not have pleaded guilty, but would have instead insisted on going to trial.
Hill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370 (1985); Morrow, 952 S.W.2d at 536. The Court of Criminal
Appeals has stated that, to demonstrate prejudice in this situation, the defendant must show a reasonable
probability that, absent counsel‘s errors, ―a particular proceeding would have occurred,‖ but she need not
show that she would have received a ―more favorable disposition‖ had she gone to trial. Johnson v. State, 169
S.W.3d 223, 231 (Tex. Crim. App. 2005); see also Ex parte Crow, 180 S.W.3d 135, 138 (Tex. Crim. App. 2005).
Deprivation of a trial is a structural defect, and the ―narrowed prejudice inquiry‖ in the involuntary guilty plea
context ―is designed to ensure that the defendant would actually have availed himself of the proceeding in
question, so that he really is in the same position as someone whose rights were denied by the trial court.‖
Johnson, 169 S.W.3d at 231–32. Thus, counsel‘s allegedly deficient performance ―must actually cause the
forfeiture [of the proceeding in question].‖ Id. at 232. If the defendant cannot demonstrate that, but for the
deficient performance, she would have availed herself of the proceeding, ―counsel‘s deficient performance
has not deprived [her] of anything, and [she] is not entitled to relief.‖ Id. (quoting Roe v. Flores-Ortega, 528
U.S. 470, 484, 120 S. Ct. 1029, 1038 (2000)); Crow, 180 S.W.3d at 138. In determining whether the defendant
met her burden to establish prejudice, ―we are to consider the circumstances surrounding her guilty plea and
the gravity of the advice that [the defendant] did not receive as it pertained to [the defendant‘s] plea
determination.‖ Jackson v. State, 139 S.W.3d 7, 20 (Tex. App.—Fort Worth 2004, pet. ref‘d).
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Here, at the habeas hearing, applicant testified regarding what actions she would have taken had her plea
counsel informed her of the specific consequences of her guilty plea. Applicant had the following exchange
with her habeas counsel:
Counsel: Had you known what you know now, at the time, that you were going to be subject to being
[in]admissible and to going to this immigration proceeding, would you have accepted the plea as you did?
Applicant: No, I would have not.
Counsel: If you had known that not having a determination of the amount of possession [in the information,]
you would have not been able to receive a waiver from the immigration courts, would you have decided
maybe to go to trial?
Applicant: I would have thought about it. I would have probably done so.
Shortly thereafter, on cross-examination, applicant had a similar exchange about her options with the
prosecutor:
State: You testified earlier that you would have possibly thought about a jury trial had you known about other
consequences; is that correct?
Applicant: That is absolutely correct. I would have certainly weighed my options differently had I known what
would result by taking the trip outside of the country.
On appeal, applicant argues that if she had known of the specific immigration consequences of her guilty plea,
she would have gone to trial or, at the least, attempted to negotiate a different plea that would allow her to
avoid the negative immigration consequences.
To establish prejudice in the involuntary guilty plea context, the defendant must show, by a preponderance of
the evidence that, but for her counsel‘s errors, she would have ―insisted on going to trial.‖ Hill, 474 U.S. at 59,
106 S. Ct. at 370; Morrow, 952 S.W.2d at 536. Here, applicant testified at the habeas hearing that, had she
known that she would be subject to inadmissibility and removal proceedings if she pleaded guilty, she would
not have accepted the plea ―as [she] did‖ and she ―would have probably‖ gone to trial. She further stated
that, had her plea counsel informed her of what would happen if she traveled outside of the country after
pleading guilty, she ―would have certainly weighed [her] options differently.‖ We conclude that based on her
testimony at the habeas hearing, applicant met her burden of demonstrating that, but for her plea counsel‘s
deficient and incomplete advice regarding the immigration consequences of a guilty plea, an issue of vital
importance to applicant, she would not have pleaded guilty. See Ex parte Moody, 991 S.W.2d 856, 858 (Tex.
Crim. App. 1999) (―Applicant alleges that he would not have accepted the plea bargain had he known he
would not serve his sentences concurrently. . . . Applicant has met his burden of showing a reasonable
probability that, but for counsel‘s erroneous advice, he would not have pled guilty. The nature of the
erroneous information in this case is of such importance, and so critical to his decision, as to cast doubt on the
validity of the plea.‖); see also Padilla, 130 S. Ct. at 1480 (―These changes [to immigration laws] confirm our
view that, as a matter of federal law, deportation is an integral part—indeed, sometimes the most important
part—of the penalty that may be imposed on noncitizen defendants who plead guilty to specified crimes.‖).
The State further contends that applicant cannot demonstrate prejudice because the parties stipulated that
the trial court admonished applicant at the original plea hearing that there could be negative immigration
consequences to her guilty plea pursuant to Code of Criminal Procedure article 26.13(a). See TEX. CODE CRIM.
PROC. ANN. art. 26.13(a)(4) (Vernon Supp. 2010) (requiring trial court, before accepting guilty plea, to
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admonish defendant that plea ―may result in deportation, the exclusion from admission to this country, or
the denial of naturalization under federal law‖). We note that several courts, post-Padilla, have determined
that defense counsel‘s allegedly deficient conduct in failing to inform the defendant of immigration
consequences did not prejudice the defendant when the trial court admonished the defendant that pleading
guilty might subject the defendant to removal, inadmissibility, or denial of naturalization. See Amreya v. United
States, Nos. 4:10-CV-503-A, 4:08-CR-033-A, 2010 WL 4629996, at *5 25
(N.D. Tex. Nov. 8, 2010) (slip op.); United States v. Bhindar, No. 07 CR 711-04 (LAP), 2010 WL 2633858, at *5–6
(S.D.N.Y. June 30, 2010) (slip op.); United States v. Obonaga, No. 10-CV-2951 (JS), 2010 WL 2710413, at *1–2
(E.D.N.Y. June 30, 2010) (slip op.); see also Ohio v. Bains, No. 94330, 2010 WL 4286167, at *3 (Ohio Ct. App.
Oct. 21, 2010) (slip op.) (holding Padilla not analogous because Kentucky trial court did not advise Padilla of
possible immigration consequences); Flores v. Florida, 57 So. 3d 218, 219–20 (Fla. Dist. Ct. App. 2010) (per
curiam) (holding same).
Here, the trial court properly admonished applicant pursuant to article 26.13(a). This admonishment, however,
only requires the court to inform a defendant that the guilty plea ―may‖ result in deportation, inadmissibility,
or the denial of naturalization. This admonishment is the same as the warning that appears on the plea
paperwork that defendants in Harris County are required to sign before pleading guilty. This admonishment is
also the same as the advice plea counsel gave to applicant: information regarding the general immigration
consequences of a guilty plea. But here, plea counsel rendered ineffective assistance by not specifically
informing applicant that, under the immigration statutes, inadmissibility and subsequent removal was
―presumptively mandatory‖ and ―virtually certain‖ upon her return to the United States.
We do not hold that trial courts are under an obligation to inform defendants of the specific immigration
consequences to their guilty pleas. Rather, we hold that, under these facts, the trial court‘s statutory
admonishment prior to accepting applicant‘s guilty plea does not cure the prejudice arising from plea counsel‘s
failure to inform applicant that, upon pleading guilty, she would be presumptively inadmissible. We hold that
applicant established that her plea counsel‘s representation constituted deficient performance under
Strickland and Padilla and that, but for counsel‘s deficient advice, she would not have pleaded guilty. We
further hold that due to plea counsel‘s ineffective assistance, applicant involuntarily pleaded guilty. We sustain
applicant‘s sole issue.
Conclusion: Habeas corpus relief is granted. We set aside the judgment in cause number 1594654 in the
County Criminal Court at Law No. 11 of Harris County and remand applicant to the Harris County Sheriff to
answer the charges against her.
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