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Affirmative links established that appellant's connection with packages of marijuana
found hidden in vehicle he was driving across border were more than just
fortuitous.[Inthe Matter of H.G.G.D.](10-2-5)

On February 24, 2010, the El Paso Court of Appeals concluded that the jury could have rationally
found beyond a reasonable doubt all of the essential elements of the offense charged, including
care, control, and management of marihuana, and that appellantintentionally or knowingly
possessed the contraband.

9 10-2-5.In the Matter of H.G.G.D., No. 08-08-00280-CV, --- S.W.3d ----, 2010 WL 636935 (Tex.App.-El Paso,2/24/10).

Facts: At 12:41 p.m. on June 22, 2008, Appellant arrived atthe Bridge of the Americas, aninternational portof entry
connecting El Paso, Texas with adjacent CiudadJuarez, Mexico. Appellantwas 18 and told Border Patrol Officer Jorge
Lopez, who was workingas a customs inspector, that he was going to downtown El Pasoto buy some tennis shoes. Lopez
noticed that Appellant was drivinga recently purchased 1982 two-toned brown Ford F-150, and that the registration was
expired andreferenced different plates than those on the vehicle. There was onlyone key in the ignition. There were no
house keys or any other keys, which Lopez found unnormal. Lopez also observed fresh tool marks on the gas tank and
noted it was cleaner than the rest of the undercarriage, whichindicated thatit had been removed and replaced. Lopez
knew, based on pastexperience, that marijuana was sometimes concealed in gas tanks. Appellantwas very nervous, his
hands were moving, and he played with a handkerchief. He avoided eye contact and hesitated before answeringany
questions. His suspicionsaroused, Lopez asked Officer Jose Dominguez to conduct a second declaration.

Dominguez also noted that Appellant's hands were visibly shaky, thathe could not maintain eye contact, that he looked
uncomfortable, and that he kept lookingaround. In Dominguez's experience, Appellant's behavior was unusual.Thus,
Dominguez advised Lopez that the vehicleshould be sent for a more thorough inspection. The vehicle was then placedin
a secondaryinspection area,and with the aid of a trained canine, 119 yellow bundles of marijuana were found in the gas
tank. During the search, Appellantjustlooked down at the ground. He never said anything.

The bundles field-tested positivefor marijuana.Domingueztransported the bundles to the seizure room, weighed them,
obtaininga weight of 131 pounds, and waited with them until they were picked up by El Paso Police Officer John Sanchez.
Sanchez subsequently transported all of the bundles to the El Paso Police Department's vault. There, he weighed the
bundles, obtaininga total weight of 131.80 pounds. Five days before Appellant's trial, Sanchezrandomly selected 26
bundles from the lot, obtained samples from those 26 bundles,and sent them for testing. The chemist then weighed
those samples submitted and obtained a weight of 102.99 grams. All 26 samples tested positivefor 90 percent marijuana.
Relying on the number of bundles seized, the chemist determined the weight of the lotof marijuanatobe 119.90 pounds.

At trial, Detective Marcela Gil with the El Paso Sheriff's Officetestified that the average price per pound of marijuanainEl
Pasois $220.Thus, 119 pounds of marijuana would presumably bevalued at $26,180. However, the priceincreases

farther from the border. For instance,in New Mexico, the valuablecargowould be valued at $35,700, in Oklahoma, the
valuewould be $50,575, and in Atlanta, the valuewould be $130,900.

Page 1 of2




H.G.G.D., Appellant, was adjudicated for delinquent conductand committed to the Texas Youth Commission.On appeal,
Appellantchallenges the legal sufficiency of the evidence to supporthis adjudication.

Held: Affirmed.

Opinion: To prove delinquent conduct, the State had to show that Appellant "knowingly or intentionally" possessed "a
usablequantity of marihuana." Tex. Health & Safety Code Ann. § 481.121(a), (b)(5) (Vernon 2003); Tex. Fam.Code Ann. §
51.03(a)(1) (Vernon 2008).Possessionisdefined as "actual care, custody, control, or management." Tex. Health & Safety
Code Ann. § 481.002(38) (Vernon 2003). Thus, the State had the burden to prove beyond a reasonabledoubtthat the
juvenile (1) exercised care, control, and management over the contraband and (2) that the accused knew he possessed
contraband.Kingv. State, 895S.W.2d 701, 703 (Tex.Crim.App.1995); Inre J.M.C.D., 190 S.W.3d 779, 781 (Tex.App.-El Paso
2006, no pet.).

Mere presence at the sceneis not sufficientto establish unlawful possession of a controlled substance, but evidence
which links the defendant to the controlled substancewill sufficeto prove that he possessed itknowingly. McGoldrickv.
State, 682 S.W.2d 573, 578-79 (Tex.Crim.App.1985). The links mustraisea reasonableinferencethat the accused knew of
and controlled the contraband,and may be shown by either director circumstantial evidence establishing "to the
requisitelevel of confidence, that the accused's connection with the drug was more thanjustfortuitous." Brown v. State,
911S.W.2d 744,747 (Tex.Crim.App.1995); Levariov. State, 964 S\W.2d 290, 294 (Tex.App.-El Paso 1997, no pet.). The
number of links presentis less importantthanthe logical forcethe links havealoneorin combinationin establishingthe
elements of the offense. Inre J.M.C.D., 190S.W.3d at 781;Whitworth v. State, 808 S.W.2d 566, 569 (Tex.App.-Austin
1991, pet. ref'd).

In Menchaca v. State, 901 S.W.2d 640, 644,652 (Tex.App.-El Paso 1995, pet. ref'd), we found sufficientlinks to establish
possession of marijuana when the evidence showed: (1) the defendant was the soleoccupantof the vehicle;(2) the car he
drove bore temporary license plates and was borrowed from a friend; (3) the key that operated the car was the only one
on the key chain;(4) the defendant was nervous, his hands were shaking,and he avoided eye contact; (5) the amount of
marijuana foundinthe car-49.5 pounds-was a largeand valuableamount; (6) the packages of marijuana were hidden
throughout the vehicle; (7) the defendant was attempting to cross aninternational border;and (8) a letter found inthe
vehicleindicated that the defendant, once havingcrossed the border, would wait for others to discussthe "matter."

We find similar linksin this case: (1) Appellant was the soleoccupant of the vehicle;(2) the vehiclehad been recently
purchased from an unknown man and contained expired registration tags and different license plates;(3) the only key
present was thatinthe ignition;(4) Appellantwas nervous and uncomfortable, his hands were shaking,and he avoided
eye contact; (5) Appellant hesitated before answering questions, played with a handkerchief, and never questioned why
he was being detained; (6) the amount of marijuana found was a largeamount worth between $26,180and $130,900; (7)
the marijuana was hidden inthe gas tank, and the gas tank appearedto be new andrecently installed, unlikethe rest of
the undercarriage of the vehicle; and (8) Appellant was attempting to cross aninternational border. These links establish,
to arequisitelevel of confidence, that Appellant's connection with the packages of marijuana was morethan just
fortuitous.Brown, 911 S\W.2d at 747. As we noted in Menchaca, "Appellant would not have been entrusted intakingthe
valuablecargoacrossaninternational border if he were a mere innocent, ignorantof all the details surrounding his
responsibility and the importance of the cargoin his care." Menchaca, 901 S.W.2d at 652.

Conclusion:Inviewingthe evidence inthe light most favorableto the jury's verdict, we concludethat the jury could have
rationally found beyond a reasonabledoubt all of the essential elements of the offense charged, includingcare, control,
and management of the marihuana, andthat Appellantintentionally or knowingly possessed the contraband.
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