Review of Recent Juvenile Cases (2009)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

No right to appointed counsel in habeas corpus relief for juvenile offender who has
been transferred to adult facility.[In re Hall](09-3-3)

On November 12, 2009, the Supreme Court of Texas held that the Juvenile Justice Code does not
provide juvenile offender who has been transferred to an adult facility the right to appointed
counsel to pursue habeas corpus relief challenging the legality of his imprisonment.

€09-3-3. Inre Hall, No. 07-0322, ___ S.W.3d __, 2009 WL 1639751 (Tex.Sup.Ct, 11/12/09)

Facts: On Petition for Writ of Mandamus. The juvenile offenderin this case filed a pro se motion with the
juvenilecourtseveral years after his transferto an adult facility. In this motion, he requested a hearingand the
appointment of counsel to pursue habeas corpus relief challenging the legality of hisimprisonment under Title
3 of the Texas Family Code, also known as the Juvenile Justice Code. See Act of May 24, 1973, 63d Leg.,R.S.,
ch. 544, 1973 Tex. Gen. Laws 1460 (enactingTitle 3 of the Family Code to provide procedures relatingto
delinquent children). [FN1] The juvenile courtdenied the request.

FN1. The offenderengagedinthe underlying delinquent conductin 1995, when he was
thirteenyearsold. The Code has been amended since 1994 but none of the substantive
changesare atissue here.

The offendersubsequentlyfiled a petition for writ of mandamus with the court of appeals, seeking to compel
the trial court to appoint counsel forhim and conduct a hearing. The court of appeals, ina memorandum
opinion, denied mandamus relief, concluding that the offender was not entitled to appointed counselbecause
he no longer qualified as a child underthe JuvenileJustice Code.

Held: Mandamus relief denied.

Opinion: The Legislature enacted the Juvenile Justice Code as aseparate system forthe prosecution,
adjudication, sentencing, and detention of juvenile offenders to protect the publicand provide forthe
wholesome moral, mental, and physical development of delinquent children. This separate system often
provides enhanced procedural protections to juvenile offenders, who, because of youth, ordinarily lack the
mental and emotional maturity needed to navigate the Juvenile Justice Code and maintain an adequate
defense. Although quasi-criminal in nature, proceedingsin juvenile court are considered civil cases; thus, this
Court, rather than the Court of Criminal Appeals, is the Texas court of last resort for such matters.

The Code coversthe proceedingsinall casesinvolvingachild's delinquent conduct. "Child" is defined to
include personsless than eighteenyearsold. "Delinquent conduct" is defined to include, among otherthings,

Page 1 of4




conduct thatviolates state orfederal penal law punishable by imprisonment. Thus Hall, by taking partina
murder at age thirteen, engagedin delinquent conductas a child underthe Code.

The juvenile court generally has exclusive original jurisdiction over proceedings involving a child's delinquent
conduct. A person's status as a child is determined by the person's age atthe time of the alleged offense. If the
childis adjudicated delinquent, the juvenile courtretainsjurisdiction overthe person even afterthat person
reaches majority.

Because juvenile proceedings are civil matters, the Court of Criminal Appeals has concluded thatitlacks
jurisdiction toissue extraordinary writs in such cases, eventhose initiated by ajuvenile offenderwho has been
transferred to the Texas Department of Criminal Justice because he is now an adult. The Court of Criminal
Appealshasfurtherconcludedthatitisthe applicant's age at the time he commitsthe delinquent acts that
determines jurisdiction, ratherthan his age when applying for habeas corpus. See Ex parte Valle, 104 S.W.3d at
889 (recognizing thatthe effect of adjudication of delinquency differs from that of conviction). Because thisis a
civil matter, we can reach the issue the Court of Criminal Appeals could not: whetherthe Juvenile Justice Code
provides amandatory right to assistance of counsel to an adult pursuing a post-adjudication habeas corpus
claiminvolving his commitment as a juvenile offender. See id. at 889-90 (dismissing case fallingunderJuvenile
Justice Code forwantof jurisdiction).

Anindigent person convicted as an adult offender does not have the right to appointed counselin collateral,
post-conviction proceedings such as the underlying habeas corpus petition in this case. Hall submits, however,
that a juvenile offender has the right to appointed counsel underthese circumstances pursuant to the Juvenile
Justice Code. He contends that the Code expressly extends the right to counsel during every stage of the
proceedings, including habeas corpus.
The argumentis premised on section 51.10(a) of the Code, which provides:

§ 51.10. Right to Assistance of Attorney; Compensation

(a) A child may be represented by an attorney at every stage of proceedings underthis title, including:

(1) the detention hearingrequired by Section 54.01 of this code;

(2) the hearingto considertransferto criminal court required by Section 54.02 of this code;

(3) the adjudication hearing required by Section 54.03 of this code;

(4) the disposition hearing required by Section 54.04 of this code;

(5) the hearing to modify disposition required by Section 54.05 of this code;

(6) hearings required by Chapter55 [pertainingtoissues of mental health and mental retardation] of
this code;

(7) habeas corpus proceedings challenging the legality of detention resulting from action under this
title; and

(8) proceedingsina court of civil appeals orthe Texas Supreme Court reviewing proceedings under this
title.
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Hall alsorelies on section 51.10(f), which provides that the juvenile court "shall" appoint an attorney to
representthe interest of the child "entitled to representation by an attorney" if the child is not represented by
an attorney, the child'sfamilyis financially unableto hire an attorney, and the child has not waived hisright to
counsel orthe Code prohibits waiver. If the child's family is financially able, the juvenile courtis directed to
orderthe parentor otherfinanciallyresponsible person to employ an attorney forthe child. Taken together,
Hall submits that the accused or adjudicated juvenile offenderis ensured representation by an attorney at
each of the eight stagesitemizedin subsection (a), including (7), habeas corpus proceedings.

The State concedes thatjuvenile offenders have arightto counsel in specificinstances underthe Juvenile
Justice Code, butargues thata post-adjudication habeas corpus claimis notone of those instances. The State
submits thatthisis clearfrom the text of section 51.10(a)(7) which refers only to "habeas corpus proceedings
challengingthe legality of [the child's] detention.” The State argues that "detention" here refers to the pre-
adjudication confinement of the child, not the post-adjudication commitmentatissue here. [FN2] We agree.

FN2. The State also argues that evenif the statute providesjuveniles witharightto an
attorney duringa habeas proceeding, itisalimited right that terminates when the juvenile
offenderreachesthe age of majority. Hall contends that taking away his statutory rightto
habeas counsel because of hisage isarbitrary and a denial of due process. Because we
conclude that Hall does not have a statutory right to counsel underthe circumstances here, we
do notreach his constitutional argument.

The Juvenile Justice Code does not define the term "detention." Undefined termsin a statute are typically
giventheirordinary meaning. But we will not give an undefined statutory term a meaningthatis out of
harmony or inconsistent with other provisionsin the statute. Thus, if adifferent, more limited, or precise
definitionisapparentfromthe term's use in the context of the statute, we apply that meaning. See Tex. Dep't
of Transp. v. Needham, 82 S.W.3d 314, 318 (Tex.2002) (courts should not give an undefined statutory terma
meaningout of harmony or inconsistent with other provisions).

"Detention"iscommonly defined as either (1) "the act or fact of detainingorholdingback; esp:a holdingin
custody" or (2) "the state of being detained; esp: aperiod of temporary custody priorto disposition by a
court." WEBSTER'S NEW COLLEGIATE DICTIONARY 307 (1981). The latterdefinitionis closertothe intended
meaning here. In context and consistent with the Juvenile Justice Code's scheme, detention refers to the
period of temporary custody preceding the adjudication of the charges against the child.

The Code requires thata juvenile court promptly conduct a detention hearing to determine whether the child
should be immediately released from custody. Following this hearing, the court must release the child unless it
finds thatthe child (1) islikely toleave its jurisdiction, (2) lacks suitable supervision or care, (3) lacks a parent
or otherresponsibleadult, (4) is dangerous to himselforothers, or (5) has previously been found delinquent
and islikely tocommitan offense if released. The juvenile courtis notrequired to appointan attorney for the
child priorto the detention hearing, but, ifit determines that an unrepresented child should not be released,
the childis entitled toan attorney. An attorney appointed underthese circumstancesis entitled torequesta
de novodetention hearing forthe child.

The Juvenile Justice Code provision on which Hall asserts his right to appointed counsel references this
detention period: "A child may be represented by an attorney at ... (7) habeas corpus proceedings challenging
the legality of detention resulting from action underthistitle." Assuming for the sake of argument that this
provision grants the child aright to appointed counsel, it would notapply here because Hall is not challenging
the legality of his detention. The time for doing that has long since passed. Hall's habeas corpus proceedingin
the juvenilecourt mustinstead challengethe legality of his commitment following the adjudication of the
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charges against him. Section 51.10(a)(7) simply does not provide a juvenile offender, who has been transferred
to adult prison, with a general right to appointed counselin post-adjudication habeas corpus proceedings.

The Code does, however, provide for the appointment of counsel foranumber of different proceedings. For
example, the childis entitled to counsel at the adjudication hearing at which the issue of the child's delinquent
conductistried./d. §§ 51.10(b)(2), 54.03. If, at the conclusion of that hearing the child isfound to have
engagedindelinquent conduct, the court must seta disposition hearing at which the childis again entitled to
counsel. /d. §§ 51.10(b)(3), 54.03(h), 54.04. Whenthe delinquent conductinvolvesthe commission of afelony,
as inthis case, the disposition may involve sentencing "the child to commitmentinthe Texas Youth
Commission with a possibletransferto the Texas Department of Criminal Justice" for completion of the
sentence. /d. §54.04(d)(3). The Code accordingly provides forarelease ortransferhearingat which the childis
alsoentitledto counsel. /d. §54.11(a), (e). The Code further provides forthe appointment of counsel if thereis
a hearingto transferthe child to criminal court in lieu of adjudication underthe Juvenile Justice Code. /d. §§
51.10(b)(1), 54.02(e). And as already mentioned, the child is entitled to an attorney if the court determines
that the child should not be released as a preliminary matter but ratherdetained through the adjudication and
disposition hearings. Id. §51.10(c). Thus, the Code provides aright toappointed counselinanumberof
different circumstances, but a post-adjudication habeas corpus proceedingis notone of them.

Conclusion: We have not found any provisionin the Juvenile Justice Code requiring the appointment of
counsel forthe juvenile offender underthe circumstances presented here. The juvenile court thereforedid not
abuse its discretionin denying Hall's motion forappointment of counsel in the underlying post-adjudication
habeas corpus, and we accordingly deny his petition for writ of mandamus.
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