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A mandatory life sentence without the option of parole, for a juvenile who commits
capital murder before September 1, 2009, is constitutional.[Forcey v. State](10-3-3)

On May 19, 2010, the Waco Court of Appeals held that given that the legislature chose notto apply
the parole eligibility amendment retroactively to juveniles who have been certified to adult court
and sentenced for a capital murder, it would not be appropriate for the court to "judicially amend"
the statute.

9 10-3-3. Forcey v. State, MEMORANDUM, No. 10-09-00335-CR,2010 WL 2010942 (Tex.App.-Waco, 5/19/10).

Facts: After a hearinggrantinga transfer to adultcourt, Scottie Forcey was convicted of the offense of capital murder and
sentenced to anautomaticlifesentence without the possibility of parole.See TEX. PEN.CODE ANN. § 12.31(a) (Vernon
2003). Forcey complains thatthe sentence imposed violates constitutional prohibitions against cruel and unusual
punishment, that section 12.31(a)is unconstitutional as applied to Forcey, that the sentence of life without the possibility
of paroleis disproportionate punishment, that the transferto adultcourtwas void becausethe summons was defective,
andthat the trial courterred by denying an instruction on duress in the jury charge.

Held: Affirmed

Memorandum Opinion: Forcey challenges the constitutionality of the Texas sentencing scheme requiringthat he be
automatically sentenced to lifewithout paroleeven though he was only sixteen at the time of the offense. Forcey
contends that the capital murder sentencing scheme for a juveniletried as anadultconstitutes "cruel and unusual”
punishmentinviolation of the Eighth and Fourteenth Amendments to the United States Constitutionand articlel, section

13 of the Texas Constitution. U.S. Const. amends. VIII and XIV; Tex. Const. art. |, § 13. He further argues that section
12.31(a)is unconstitutional as applied to himand is a disproportionate punishmentto the offense of capital murder.

The Eighth Amendment guarantees individualstheright not to be subjected to excessiveor cruel and unusual
punishment. U.S. Const. amend. VIII. A punishmentis "excessive," and therefore prohibited by the Eighth Amendment, if
itis notgraduated and proportioned to the offense. Atkins v. Virginia, 536 U.S. 304,311,122 S.Ct. 2242, 153 L.Ed.2d 335
(2002) (citing Weems v. United States, 217 U.S. 349, 367, 30S.Ct. 544,54 L.Ed. 793 (1910)); Roper, 543 U.S. at 560. This
prohibition againstgrossly disproportionate punishment survives under the Eighth Amendment to the United States
Constitution apartfrom any consideration of whether the punishment assessed is withintherange established by the
Legislature.U.S. Const. amend. VIII;see Solem v. Helm, 463 U.S. 277,290, 103 S.Ct. 3001, 77 L.Ed.2d 637 (1983); Harmelin
v. Michigan,501 U.S. 957, 111S.Ct. 2680,115 L.Ed.2d 836(1991) (Scalia,J., plurality op.); Mullins v. State, 208 S.W.3d
469, 470 (Tex.App.-Texarkana 2006, no pet.).

In 2005, the United States Supreme Court ruled that execution of a juvenilewould be "cruel and unusual" punishment,
and therefore, was unconstitutional.Roper v. Simmons, 543 U.S. 551, 125S.Ct. 1183, 161 L.Ed.2d 1(2005). Just two days
ago, the Supreme Court has also determined that a sentence of imprisonment for life without the possibility of parolefor
a non-homicide offense violates the same provision of the Eighth Amendment--cruel and unusual punishment. See
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Grahamv. Florida, No. 08-7412,560 U.S. ---- (May 17,2010). Additionally, the Court of Criminal Appeals hasrecently
granted a petition for review inorder to determine whether the sentence of life without parolefor a juvenile offender
pursuantto section 12.31(a) is unconstitutional.See Meadoux v. State, No. 04-08-00702-CR, 2009 Tex.App. LEXIS 9353 at
*35 (Tex.App.-San Antonio Dec. 9, 2009, pet. granted by, In re Meadoux, 2010 Tex.Crim.App. LEXIS 175 (Tex.Crim.App.
Mar. 24, 2010)).

An excessiveness claimis judged by currently prevailing standards of decency. Atkins, 536 U.S. at311-12. Proportionality
review under such evolving standards of decency "should be informed by 'objective factors to the maximum possible
extent.' " Id.at312. The Supreme Court has stated that the "clearest and most reliable objective evidence of
contemporary values is the legislation enacted by the country's legislatures." Id. In addition to objective evidence, the
Constitution contemplates that the Supreme Court will bringits own judgment to bear "by asking whether there is reason
to disagreewith the judgment reached by the citizenryandits legislators." Id.at 313;see Roper, 543 U.S. at564-578
(holdingthat both objective indicia of consensus, as expressed by enactments of legislatures thathave addressed the
issue,andthe Court's own independent judgment demonstrate that the death penalty is a disproportionate punishment
for juveniles).

Inreviewing the constitutionality of a sentencing statute as applied to Forcey's sentence, we firstengage inan initial
threshold comparison of the gravity of the offense with the severity of the sentence to determine whether itleadsto an
inference of gross disproportionality. Harmelin, 501 U.S. at 1005; see McGruder v. Puckett, 954 F.2d 313, 316 (5th
Cir.1992);Mullins, 208 S.W.3d at 470.Only then do we compare the sentence atissueto the sentences imposed for
similar crimes inthe same jurisdiction and sentences imposed for commission of the same crimein other jurisdictions.
Harmelin,501 U.S. at 1005;Solem, 463 U.S. at 292; McGruder, 954 F.2d at 316; Mullins v. State, 208 S.W.3d 469, 470
(Tex.App.-Texarkana 2006, no pet.); Dunn v. State, 997 S.W.2d 885,892 (Tex.App.-Waco 1999, pet. ref'd).

Forcey contends that the same reasoningused in Roper to find execution of a juvenile"cruel and unusual" should apply to
a mandatory sentence of lifewithout parolefor a juvenile.See Roper, 543 U.S. at 569-70 (citing three reasons for
decliningto classify juveniles as the "worst offenders" worthy of the death penalty: (1) lackof maturity and an
underdeveloped sense of responsibility; (2) susceptibility to outside pressures;and (3) the less than fully-formed nature of
their characters).In Roper, the Supreme Court did not address the issue of the constitutionality of a life without parole
sentence for ajuvenile.ld. at 560; but see Harmelinv. Michigan,501 U.S. 957, 995-96,111 S.Ct. 2680,115 L.Ed.2d 836
(1991) (sentencing scheme that calls for an automatic life without parole sentence, rather than anindividualized
punishment determination, is not"cruel and unusual").

Itis withinthe legislature's power to determine the ranges of punishment for criminal offenses. See Ex parte Moser, 602
S.W.2d 530,533 (Tex.Crim.App.1980) (legislature may alter or abolish the procedure whereby the juryassesses a
defendant's punishment within the bounds of due process and other constitutional strictures). The Texas sentencing
scheme for capital murder in effect at the time of the offense provides that upon conviction anadultoffender may
receive one of two possible punishments:death or lifeimprisonmentwithout parole. TEX. PEN.CODE ANN. § 12.31(a);
TEX.CODE CRIM. PROC. ANN. art. 37.071 8§ 1, 2 (Vernon Supp.2009). Becausea juvenilewho has been certified to stand
trial as anadultfor capital murder may not be sentenced to death, the juvenile must be sentenced to the lesser
punishment, lifeimprisonment without parole. TEX. PEN.CODE ANN. § 8.07(c) (Vernon 2003).

At leasttwo Texas courts of appeal haverejected a juvenile's argument that a mandatory lifesentence upon conviction
for capital murderis unconstitutional based onthe Supreme Court's reasoningin Roper; the Supreme Court has denied
certiorariin oneof the cases.See Willis v. State, No. 06-04-0172-CR, 2005 Tex.App. LEXIS 7113 (Tex.App.-Texarkana Aug.
31, 2005, no pet.) (mem. op., not designated for publication); Thomas v. State, No. 14-06-00066-CR, 2007 Tex.App. LEXIS
6212 (Tex.App.-Houston [14th Dist.] Aug. 7, 2007, pet. ref'd), cert. denied, 129 S.Ct. 51,172 L.Ed.2d 54 (2008) (mem. op.,
not designated for publication).

The Texas legislaturerecentlyamended section 12.31 of the Penal Code to restore paroleeligibility for juvenile capital
murder offenders who arecertified as adults for trial; butthe legislaturechose not to make the lawretroactive,
specifically restrictingtheamendment to juvenileoffenders who commit capital murder on or after September 1, 2009.
See TEX. PEN.CODE ANN. § 12.31(a) (Vernon Supp.2009) (providing for a mandatory lifesentence, with the option of
parole, for a juvenilewhose caseis transferred under section 54.02 of the Family Code). Given that the legislaturechose
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not to apply the paroleeligibility amendment retroactively to juveniles who have already been sentenced for a capital
murder, we do not believe that it would be appropriate for this court to "judicially amend" the statute. See TEX.
PEN.CODE ANN. § 12.31(a)(1).

We concludethat, until the Supreme Court or the Court of Criminal Appeals determines otherwise, the Texas sentencing

scheme mandatinglifewithout parolefora juvenileconvicted of capital murder does not constitute "cruel and unusual”
punishmentinviolation of the federal and state constitutions onits face.Harmelin,501 U.S. at 995-996.

As applied to Forcey, his sentence was not grossly disproportionateto the gravity of the offense of capital murder. Forcey
was convicted of shootinga convenience store clerkinthe head multipletimes duringthe commission of a robbery. Even
ifthe sentence was sufficientto create aninference of gross disproportionality, there is no evidence inthe record that
allows us to compare Forcey's sentence to the sentences imposed on other personsinTexas oron persons inother
jurisdictions who committed a similaroffense.See Jacksonv. State, 989 S.W.2d 842, 846 (Tex.App.-Texarkana 1999, no
pet.) ("there is no evidence inthe record reflecting sentences imposed for similar offenses on criminals in Texas or other
jurisdictions by which to make a comparison”). Withoutsuch evidence, the record before us does not support Forcey's
claims.Jackson,989S.W.2d at 846. We overrule issues one, two, and three.

Conclusion: The sentence imposed of life without the possibility of paroleis notunconstitutional asitrelates to Forcey,
nor isitdisproportionateto the offense of capital murder.
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