Review of Recent Juvenile Cases (2010)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

In writ of mandamus by a juvenile, it is the juvenile's burden to show, with a
sufficient record, that he has a right to mandamus relief. [Inre B.T.](10-3-1)

On May 21, 2010, the Tyler Court of Appeals held that because the juvenile failed to include certain
reportsin the mandamusrecord, they could not decide whether the juvenile had an inadequate
remedy by appeal and as a result could not fully consider whether the trial court's order
constituted an abuse of its discretion.

9 10-3-1.In re B.T., MEMORANDUM, No. 12-10-00141-CV, 2010 WL 2018374 (Tex.App.-Tyler, 5/21/10).

Facts: B.T. is a seventeen year old juvenile.In September 2007, B.T. was evaluated by Dr. Paul Andrews, a licensed
psychologist, for fitness to proceed in a juvenile matter. Dr. Andrews reported that B.T. was fit to proceed, and B.T. was

subsequently adjudicated delinquent. He was assessed anindeterminate term of confinement in the Texas Youth
Commission for the offense.

B.T. is presently charged with murder. The State filed a petition for discretionary transfer (the "transfer motion") asking
that the trial courtwaive its exclusivejurisdiction and order that B.T. be transferred to the appropriatedistrictcourtfor
criminal proceedings. The State also filed a motion for completion of the diagnostic study andinvestigation required by
Texas Family Code section 54.02(d). Respondent granted the State's motion and ordered that Emily Fallis, Ph.D.assistthe
Smith County Juvenile Services Department in makingthe followinginvestigations and assessments:

1. A complete diagnostic study, social evaluation, and full investigation of the child, his circumstances, and the
circumstances of the alleged offense

2. The background of the child
3. The sophistication and maturity of the child
4. The record and previous history of the child

5. The prospects of adequate protection of the public and the likelihood of the rehabilitation of the child by use of
procedures, services, and facilities currently availableto the juvenilecourt.

Dr. Fallis performed a diagnostic study and submitted a ten and one-half page singlespaced reportinwhichshe related
the details of B.T.'s background, his mental status and her observations, his testingresults, information pertainingto his
fitness to proceed, and a five-Axis psychological diagnosis. Dr. Fallis concluded in her report that B.T. has a "mental
diseaseor defect which substantiallyimpairs his capacity to understand the allegations againsthimand the proceedings
injuvenilecourt orto assistin his own defense." Consequently, Dr. Fallis deferred proffering an opinionon B.T.'s capacity
to be adjudicated as anadultuntil hewas fit to proceed. She recommended that B.T. receive inpatient psychiatric
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treatment to help himattaina minimal level of fitness to proceed and then be reevaluated for purposes of the State's
transfer motion.

At the jointurgingof B.T.'s counsel and the State, and after reviewing Dr. Fallis's report, Respondent ordered that B.T. be
sent for ninety days to a state hospital.B.T. was committed to the Vernon State Hospital where, after undergoing
treatment and counseling, he was deemed to have reached a minimum level of fitness to proceed. He was returned to
Smith County, and Respondent set a transfer hearingfor May 13,2010.

At a detention hearingfor B.T. on May 3, 2010, the respective counsel for B.T. and the State inquired whether
Respondent would reschedulethe transfer hearingto allow Dr. Fallis or some other professional sufficienttime to
complete the diagnostic study. Respondent explained that "l think we are at the point where I've got so much infront of
me that's of a psychological evaluative naturethat the Court is very comfortable proceeding on that and makingthe
correct determinations under the statute." He then informed counsel that he would consider the reports from Dr.
Andrews, Dr. Fallis,and Vernon State Hospital sufficientunder section 54.02(d). B.T.'s counsel objected that each of these
three reports addressed B.T.'s fitness to proceed, and are not the complete diagnostic study required by statute.

B.T. filed a motion requesting the trial courtto reconsiderits May 3 ruling, which was denied. This original proceeding

followed. Along with his petition for writ of mandamus, B.T. filed a motion for emergency relief requesting a stay of the
transfer hearing until this courtruled on the merits of his petition. We granted the stay.

Held: Mandamus denied. Stay lifted

Memorandum Opinion: Mandamus reliefis proper onlyto correct a clear abuse of discretion when there is noadequate
remedy by appeal.Inre Prudential Ins. Co. of Am., 148 S.W.3d 124, 135-36 (Tex.2004); Walker v. Packer,827 S.W.2d 833,
839 (Tex.1992). A trial courthas nodiscretion in determining what the lawis or applyingthe lawto the facts. Walker, 827
S.W.2d at840. Thus, a clear failureby the trial courtto analyzeor apply the lawcorrectlyis anabuseof discretion.|d. An
appellateremedy is "adequate" when any benefits to mandamus review outweigh the detriments. In re Prudential, 148
S.W.3d at136.

A party seeking mandamus relief must generally bringforward all thatis necessary to establish the claimfor relief. See
Walker,827S.W.2d at837; Inre Pena, 104 S.\W.3d 719, 719 (Tex.App.-Tyler 2003, orig. proceeding); see also Tex.R.App. P.
52. Therefore, itis B.T.'s burden to provide this courtwith a sufficientrecordto establish his rightto mandamus relief. See
Walker,827S.W.2d at837; Inre Pena, 104 S.W.3d 719.

B.T. admits that the trial courtordered the required "complete diagnostic study." He contends, however, that the court's
failuretoallowthe "completion" of the study once he returned from Vernon State Hospital constitutes an abuse of
discretion.B.T. further complains thatthe reports Respondent plans to consider inthe transfer hearing--those prepared
by Dr. Andrews, Dr. Fallis, and the Vernon State Hospital--addressonlyB.T.'s fitness to proceed. He also asserts thatthe
reports do not "investigate or assess hiscircumstances, or the circumstances of the offense or any of the requirements
ordered by the Court pursuantto § 54.02." The State admits that the trial court's order is "perhaps not an overt abuse of
discretion." But the State alsoexpresses its concernthatthe reevaluationand additional reportB.T. requests may be
mandatory under section 54.02(d).

A juvenilecourtmay waive its exclusive original jurisdiction and transfer a child to the appropriatedistrict courtor
criminal districtcourtfor criminal proceedings under the circumstances prescribed by statute. See TEX. FAM.CODE ANN. &
54.02(a) (Vernon Supp.2009). Before any such transfer may occur, the juvenile court must conduct a hearing without a
juryto consider transfer of the child.d.§ 54.02(c) (Vernon Supp.2009). Prior to the transfer hearing, the juvenilecourt
must order and obtain a complete diagnostic study, social evaluation, and full investigation of the child, his circumstances,
andthe circumstances of the offense. TEX. FAM.CODE ANN. § 54.02(d) (Vernon Supp.2009). A child can betreated as an
adultoffender onlyifthe juvenilecourthas ordered and obtained a diagnostic study of the child orifthe child has
effectively waived the diagnostic study.R.E.M. v. State, 532 S.W.2d 645, 648 (Tex.Civ.App.-San Antonio 1975, no writ).

This Court's Review and the Record

Page 2 of 3




The legislaturehas notdefined "complete diagnostic study." See TEX. FAM.CODE ANN. § 54.02 (Vernon Supp.2009).
However, the statutory requirement of a complete diagnostic study bears upon the maturity and sophistication of the
child andrelates to the questions of culpability, responsibility for conduct, and ability to waive rights intelligently and
assistinthe preparation of a defense. L.M. v. State., 618 S.W.2d 808, 811 (Tex.App.-Houston [1stDist.] 1981, writ ref'd
n.r.e.). The paramount concern of the juvenilecourtis the qualitative content of a diagnostic study, rather than a mere
quantitativechecklistofincludeditems. Id. at811-12. The completeness of a diagnostic reportis to be determined by the
juvenilecourtitself.InreJ.C.J., 900S.W.2d at 754. However, this discretionis notunlimited. [FN2] See id.(rulingon
diagnosticstudy notto be overturned on directappeal except for abuse of discretion).

FN2. Itis interesting to note that no cases existin which the juvenilecourt's ruling on the completeness of a diagnostic
study under section 54.02(d) has been tested by mandamus.

To determine whether B.T. is entitled to mandamus, we must firstdetermine whether the trial courtabusedits discretion
indenying B .T.'s motion for the "completion" of Dr. Fallis'sreport.In doingso, we would address whether the trial court
cancomply with section 54.02(d) by, in effect, substitutingthe Vernon State Hospital's reportfor a reevaluationand
report by Dr. Fallis. If we decided that question againstB.T., we would then address B.T.'s argument that the focus of the
three reports (his fitness to proceed) renders them substantivelyinadequate for purposes of the transfer hearing. A
review of all three reports would be integral to our review.

As previouslystated,itis B.T.'s burden to providethis court with a sufficientrecordto establish hisrightto mandamus
relief. See Walker,827 S.W.2d at 837;In re Pena, 104 S.W.3d 719. However, the reports of Dr. Andrews and Vernon State
Hospital arenot included in the record before us. Without these reports, we cannot fully consider whether the trial
court's order constitutes an abuseof its discretion. Consequently, B.T. has not shown that he is entitled to mandamus
relief. Therefore, we do not decide whether B.T. has aninadequate remedy by appeal.See Tex.R.App. P.47.1.

Conclusion: Because B.T. has not shown that heis entitled to mandamus relief, his petition for writ of mandamus s
denied. Our May 13 stayis lifted.
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