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Dog sniff of student's property in class room while students asked to wait outside
was considered constitutional.[In the Matterof D.H.](10-2-2)

On March 5, 2010, the Austin Court of Appeals held that, considering the low level of intrusion on
student's limited privacy rights and the evidence about the drug problem at the school, the seizure
of student's backpacks, to be sniffed by drug dogs, effectively addressed the problem of student
drug use and served the important governmentalinterest in protecting the students' safety and
health

9 10-2-2.In the Matter of D.H., No. 03-07-00426-CV, --- S.W.3d ----, 2010 WL 744117 (Tex.App.-Austin, 3/5/10).

Facts: In October 2006, officers from the Austin Police Department arrived atReagan High School to conduct a canine
search of the school.FN1 D.H., who was sixteen at the time, was a student at the school. AssistantPrincipal Mike Perez led
the officers through the school, allowingthe dog to sniff several classrooms on each floor of each building. For every
inspection, Perez entered the classroomandinformed the teacher of the sweep. The students were then instructed to
leave their property inthe classroomand waitinthe hall,and the policeentered and allowed the dog to sniff the items
leftinthe room. The students were not allowed to refuse the instructions or to take their items with them. When the
officers searched D.H.'s classroom, the dog reacted to her backpack.The officers called D.H. into the classroom, read D.H.
her rights, and searched her bag, where they found a small bag of marihuana.

On appeal, D.H. contends that (1) her backpack was seized for Fourth Amendment purposes when she was required to
leave itbehind in her classroom whileshewent into the hallway as instructed, and (2) because neither the school nor the
officers had reason to believe she was engaged incriminalactivity orinviolation of school rules, they lacked reasonable
suspiciontoseize her bag. For those reasons, she argues that the seizure of her backpackwas a violation of her
constitutional rights and thatthe marihuana, as thefruitof animproper seizure, should have been suppressed.See Mapp
v. Ohio, 367 U.S. 643,655, 81S.Ct. 1684,6 L.Ed.2d 1081 (1961) (holdingthat evidence obtained by improper search or
seizureis inadmissible).

Held: Affirmed

Opinion: D.H. does not contend that the dog's inspection of her bag was a search for Fourth Amendment purposes.
Instead, she argues that requiring her to leave her backpackinthe classroomwhilesheleft the room was an
unconstitutional seizure of her property and that she otherwise would have carriediton her person, where the dog would
not have been permitted to sniffitunder Horton v. Goose Creek Independent School District,690F.2d 470, 479 (5th
Cir.1982).FN2 We need not decide whether a seizureof D.H.'s property occurred, however, because assuminga seizure
occurred, see United States v. Jacobsen, 466 U.S. 109, 113,104 S.Ct. 1652,80 L.Ed.2d 85 (1984) (seizure occurs ifthere is
"meaningful interference" with individual's possessory interests in property), the school's actions werereasonableand
thus constitutionally permissible under the standards appliedina public-school setting.
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Keeping in mind that the Supreme Court has expressly refused to imposea requirement of "individualized reasonable
suspicion of wrongdoing" on schools'attempts to prevent student drug use, Earls,536 U.S. at 837, 122 S.Ct. 2559, we will
consider the privacy interestthat was impaired by the seizure of D.H.'s backpack, the nature of the intrusion on that

interest, and the nature of the government's concerns and the efficacy of the seizureinaddressingthem. Id.at 830, 832,
834,122S.Ct. 2559.

We turn firstto the privacyinterestthat was impaired by the alleged seizure. See id. at 830,122 S.Ct. 2559. Students have
a lessened expectation of privacy under the Fourth Amendment. Id.; see Morse, 551 U.S. at396-97,127 S.Ct. 2618
(statingthat students' constitutional rights mustbe considered inlightof public-school settingand arenot automatically
coextensive with those of adults in other settings). "Securing order in the school environment sometimes requires that
stu-dents be subjected to greater controls thanthose appropriatefor adults." Earls,536 U.S. at 831, 122 S.Ct. 2559. We "
cannot disregard the schools' custodial and tutelary responsibility for children,' " and must view the school environment
as a "backdrop for the analysis of the privacyinterestat stakeand the reasonableness of" the school's decisions. Id. at
830, 122 S.Ct. 2559 (quoting Acton, 515 U.S. at 656, 115 S.Ct. 2386). D.H. certainly had a legitimate privacyinterestinthe
contents of her backpack.See T.L.O., 469 U.S. at 337-38,105S.Ct. 733. However, consideringthatD.H.'s backpack was not
opened, nor were its contents examined, until after the dog alerted on it, and bearingin mind the control and supervision
that school authorities mustproperly exercisein their roles as guardians and tutors of their students, see Earls,536 U.S. at
830, 122 S.Ct. 2559, we hold thatrestricting D.H.'s ability to take her backpack with her implicated a relatively minor
privacyinterest.

We next consider the nature of the alleged infringement on her privacyinterests. On the dayin question, before the
policeofficers and drug dog entered the classroom, Perez went in, spoke to the teacher, and asked the students to step
into the hallway. The students waited outsidethe classroomwhilethe canineinspectiontook place,and there was no risk
that another student might steal an-ything from or rummage through D.H.'s bag. The students themselves were not
sniffed and they were not inthe room while the dog sniffed their belongings. Only Perez, the dog, and the two officers
were present when the dog alerted on D.H.'s backpack. Thus, D.H. was not exposed to embarrassmentor scrutiny by her
classmates whiletheinspection was taking place. She was not required to open her bagin front of anyone until after the
dog alerted, and then the contents of the bag were onlyseen by Perez and the police officers. Given the method
employed in conductingthe canineinspection and the minimallyintrusive nature of the inspection, we hold that the
invasion of D.H.'s privacy was not significant.Seeid.at 834, 122 S.Ct. 2559.

Finally, we must weigh the invasion of D.H.'s rights against "the nature and immediacy of the government's concerns and
the efficacy" of the seizure in meeting those concerns, keeping in mind the context in which the seizure took place.See id.
There is animportant "governmental concern in preventing drug use by schoolchildren," and the drug problem seems to
be worsening.Id. The Supreme Court has held that "deterring drug use by schoolchildrenis animportant-indeed, perhaps
compelling'interest," Morse, 551 U.S. at 407, 127 S.Ct. 2618 (quoting Acton, 515 U.S. at 661, 115 S.Ct. 2386),and
characterizeditas a "nationwide drug epidemic [that] makes the war againstdrugs a pressingconcerninevery school,"
Earls,536 U.S. at 834,122 S.Ct. 2559.

AssistantPrincipal Pereztestified that he and the other administrators knew there was a drug problem at the school and
that "students have reported and we have found that there is enough Marijuanabeingsold, used or kids comingback
from lunch under the influencethatitis somethingwe arealways onthe lookout for." He said thatstudent drug use can
lead to belligerentbehavior or dangerous physicalreactions, saying, "Itbecomes a serious safetyissuefor us atthat point
andthe drug question becomes secondary, becausewe have to deal with the student's safety first." Perez testified that
the school has written policies prohibiting drug possession on school grounds:the school district's code of conduct, which
states that drugs are not permitted on school property; and the campus handbook, which reiterates the district's policy
and specifies thatmarihuanais not permitted. Students aregiven the handbookat the beginningof the yearand are
instructed to bringitto their parents, who are asked to review the handbook, sign the back page, and return the signed
page to the school.Consideringthe lowlevel of intrusionon D.H.'s limited privacyrights and the evidence aboutthe drug
problem at Reagan High, we hold that the seizure effectively addressed the problem of student druguse and served the
important governmental interestin protecting the students' safety and health. See id.at 834-88,122 S.Ct. 2559.

Conclusion: D.H. brought her backpackintoa publicschool, where she was required to temporarily surrenderits
possessionand leaveitinthe classroomto be sniffed by a dog. Given D.H.'s reduced expectation of privacy, the lowlevel
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of intrusioninvolved in the dog's inspection of the airspacesurrounding her backpack, the limited information gathered,
Reagan High's interest in combating drug abuse,and its tutelary and custodial responsibilities for its students, we hold
that the detention of her backpack was reasonableand thus constitutionally permissible. See Jacobsen, 466 U.S. at 125-
26,104 S.Ct. 1652.FN3 We overrule D.H.'s issues and affirmthe trial court's judgment.

FN1. There was conflicting testimony related to whether the school requested the search or the policeasked to field test
or traina drug dog. Although AssistantPrincipal Mike Perez testified that the arrival of the canineunit was unexpected,

he alsotestified thatthe school principal had told the policethathe would not object to the school beingused for training
purposes. Whether the canineinspection was initiated by the school or the policeofficers does notimpactour analysis.

FN2. Horton held that allowinga dog to sniff student lockers located ina school's public hallways and automobiles parked

inthe school's parkinglotdid notconstitute a search under the Fourth Amendment. Horton v. Goose Creek Indep. Sch.
Dist., 690 F.2d 470, 477 (5th Cir.1982).

FN3. See also Louisiana v.Barrett, 683 So.2d 331,338 (La.Ct.App.1996) (school required students to empty pockets onto
desk andleave classroomto allowdrug dog to sniff be-longings; "Taking into account the decreased expectation of
privacy defendant had as a student, the relative unobtrusiveness of the search, and the severity of the need met by the
search, we concludethe type of search conducted in this case(wherein defendant was asked to empty his pockets and
leave the room) is reasonableand hence constitutional."); Smith v. Norfolk City Sch. Bd., 46 Va. Cir. 238,244-45,261
(Va.Cir.Ct.1998) (students were required to leave belongings in classroomto be sniffed by drug dog; "Balancing Condon's
lessened privacyinterests and the minimal intrusion upon them againstthestrong governmental concerns with drugs and
guns, this Court concludes that Condon's rights were not violated by the briefseizure of his belongings.").
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