Review of Recent Juvenile Cases (2010)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Granting of deferred prosecution by prosecutor must be in writing, signed and filed
in the record of the cause to be enforceable.[In the Matter of R.C.](10-1-6)

On February 4, 2010, the Corpus Christi Court of Appeals held that while a prosecutor has the
discretion to defer prosecution of a juvenile without court approval in certain circumstances, the
agreement must comply with Tex.R. Civ. P. 11, to be enforceable.

9] 10-1-6. In the Matter of R.C., MEMORANDUM, No. 13-08-00334-CV, 2010 WL 411873 (Tex.App.-Corpus
Christi, 2/4/10).

Facts: Appellantand his fraternal twin brother were born on March 19, 1991. On August 24, 2007, the
juvenileswerearrested and placed into custody. Identical petitions werefiled on August 31, 2007, allegingthat
each brotherintentionally orknowingly caused the penetration of the sexual organ of S.G. (also 16), who was
youngerthan 17 years of age, and not the spouse of the respondent, by respondent's sexual organ. On August
29, 2007, an Order of Detention was entered and hearing set for September 10, 2007. That hearing was
conducted and another Order of Detention was signed and entered. Afteranotherhearing September 24,
2007, the twojuveniles were ordered released on house arrest. A pre-trial hearing was set October 1, 2007,
where the juveniles and theirattorney appeared,announced ready fortrial, and demanded a trial by jury. Per
local practice, the case was transferred from the County Court at Law to the District Court of San Patricio
County. The case was setfor jury trial on October 22, 2007. Howeveron October 2, 2007, the county attorney's
office requested the appointment of aspecial prosecutor who was board certified, which request was granted.
The special prosecutor requested a continuance because of aconflicting setting, and to obtain additional time
to prepare. The unopposed motion was granted.

The case was resettoJanuary 11, 2008. At the January trial setting, a tentative settlement was reached
betweenthe special prosecutorand defense attorney deferring prosecution for a period of six months upon
the juveniles agreeingto voluntary supervision by the San Patricio County probation officerand to abide by a
list of specified conditions. No record was made of the agreement, and no written form of agreement was
signed atthat time. Laterthat day, an agreement was signed by appellant, his brother, their parent/guardian,
and a probation officer. The agreement was not signed by the special prosecutor, defense counsel, or the
judge. The form agreement, apparently prepared by a probation officer, provided forapproval and signature of
the judge, but not forthe prosecutor. Two judges later refused to approve the agreement. The special
prosecutorand defense counsellater professedignorance of any requirement forthe judge's signature or
approval. A notice of setting for trial /dismissal/status was set for April 21, 2008. Defense counsel denied any
knowledge that the agreement was notinforce until April 2008. Defense counsel also asserted that the
probation officerindicated that neitherthe prosecutor's northe judge's signature was required.
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On April 28, 2008, appellantfiled amotionto enforce the agreementto deferprosecution and alternatively to
dismiss forwant of a speedytrial. Beforethat date, the case had already beensetfora jury trial on May 19,
2008. Atthe trial setting, ajury was waived, and the case tried to the court.

Held: Affirmed

Memorandum Opinion: Appellantargues that underthe family code, the prosecutor, without court approval,
may agree to defer prosecution. SeeTex. Fam.Code Ann. §553.03(e), (g) (Vernon 2006). The family code does
provide in pertinent part: "A prosecuting attorney may defer prosecution forany child." Id. at § 53.03(e). As
appellant points out, this poweris denied if the offenseis under certain provisions of the penal code, orisa
third or subsequent offense under certain provisions of the Texas AlcoholicBeverage Code. /d. at § 53.03(g).

Appellantacknowledges that the trial court may defer prosecution atany time for an adjudication thatis: (1)
to be decided by a jurytrial before the juryis sworn; (2) for an adjudication before the court, before the first
withessissworn; and (3) for an uncontested adjudication before the child pleads to the petition oragreestoa
stipulation of evidence. /d. at § 53.03(i). Appellantappearsto concede in his brief thatin the procedural
contextof a "demand or insist thata jury trial isto be conductedinthe case that the Court may rejectan
agreement of the application fordeferred prosecution." (Emphasisin original.) The appellanthad demanded a
jurytrial twice in this proceeding.

Both appellantand the State agree, without citing authority, that the correct standard of review is abuse of
discretion. In analogous situations, the abuse of discretion standard has been usedinjuvenile proceedings.
See In re B.P.H., 83 S.W.3d 400, 405 (Tex.App.-Fort Worth 2002, no pet.) (abuse of discretion review applies to
motions to quash petitionsin juvenile cases). An abuse of discretion standard is typically applied when artrial
court has discretion eitherto grant or deny relief based onits factual determinations. In re Doe, 19 S.W.3d 249,
253 (Tex.2000) (citing Bocquetv. Herring, 972 S.W.2d 19, 20-21 (Tex.1998)). A trial court abusesits discretion
whenits decisionisarbitrary, unreasonable, or without reference to any guiding rules or legal principles. K-
Mart Corp. v. Honeycutt, 24 S.W.3d 357, 360 (Tex.2000). Even where a trial court gives anincorrectlegal
reason forits decision, the trial court's assignment of awrongreasonis not automatically reversible

error. Hawthornev. Guenther, 917 S.W.2d 924, 931 (Tex.App.-Beaumont 1996, writdenied); Luxenberg v.
Marshall, 835 S.W.2d 136, 141-42 (Tex. App .-Dallas 1992, nowrit). Atrial court does notabuse itsdiscretion if
it reachesthe rightresult, even where thatresultis based uponanincorrectlegal reason; whenatrial court
givesanincorrectlegal reasonforits decision, we will nevertheless uphold that decision on any proper
grounds supported by the record. Luxenberg, 835 S.W.2d at 142. Ajudge's decision whetherasettlement
agreementshould be enforced as an agreed judgment or must be the subject of a contract action requiring
additional pleadings and proofis subject to the abuse of discretion standard of review. See Mantas v. Fifth
CourtofAppeals, 925 S.W.2d 656, 659, (Tex.1996).

Appellant contends that the record supports his position thatthe deferred prosecution agreement, which was
not executed by the prosecutoror approved by the judge, established his entitlement to enforcement of the
agreement. We disagree. Family code section 51.17, entitled "Procedure and Evidence," provides: "(a) Except
for the burden of proof to be borne by the state in adjudicatingachild to be delinquentorin need of
supervision under Section 54.03(f) or otherwise whenin conflict with a provision of this title, the Texas Rules
of Civil Proceduregovern proceedings underthistitle." Tex. Fam.Code Ann. §51.17 (Vernon 2006). For a
settlement agreementto satisfy the requirements of rule 11it mustbe: (1) in writing; (2) signed; and (3) filed
with the court or enteredin open court priorto a party seekingenforcement. Tex.R. Civ. P. 11; Staley v.
Herblin, 188 S.W.3d 334, 336 (Tex.App .-Dallas, 2006, pet.denied)(citing Padilla v. LaFrance, 907 S.W.2d 454,
461, (Tex.1995)). Thisrule has existed since 1840 and has contained the filing requirement since 1877. Padilla,
907 S.W.2d at 461 (citing Kennedy v. Hyde, 682 S.W.2d 525, 526 (Tex.1984) (tracingthe history of Rule 11)).
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The rationale forthe rule is straightforward: Agreements of counsel, respecting the disposition of causes,
which are merely verbal, are very liable to be misconstrued or forgotten, and to beget misunderstandings and
controversies; and hence there is great propriety in the rule which requires that all agreements of counsel
respectingtheir causesshall be in writing, and if not, the court will notenforce them. They willthen speak for
themselves, and the court can judge of theirimport, and proceed to act uponthem with safety. Theruleisa
salutary one, and ought to be adhered to whenever counsel disagree as to what has transpired between them.
Id. at 460-61 (citing Birdwellv. Cox, 18 Tex. 535, 537 (1857)).

In support of his arguments, appellant cites Santobello v. New York, 404 U.S. 257, 262 (1971). This opinion
holdsthatwhena plearestsin anysignificantdegree on a promise or agreement of the prosecutor, sothatit
can be said to be part of the inducement or consideration, such promise must be fulfilled. Id. In Santobello,
after negotiations, the assistant district attorney in charge of the case agreed to permit petitionerto plead
guiltytoa lesser-included offense, conviction of which would carry a maximum prison sentence of one year. /d.
at 258. The prosecutoragreed to make no recommendation as to the sentence. /d. Atthe sentencing hearing,
a second prosecutor, apparently unaware of the prioragreement, recommended the maximum sentence of
one year, whichthe court thenimposed.

Appellantalso cites Gibson v. State, for the proposition thatif forsome reason the prosecutor does not carry
out hisside of the agreement, the defendantis entitled to have the agreement specifically performed or the
pleawithdrawn, whicheveris more appropriate underthe circumstances. See Gibson v. State, 803 S .W.2d 316,
318 (Tex.Crim.App.1991) (citing Santobello, 404 U.S. at 263;Ex parte Adkins, 767 S.W.2d 809, 810
(Tex.Crim.App.1989); Shannon v. State, 708 S.W.2d 850, 851 (Tex.Crim.App.1986)). Underthe circumstances of
Gibson, where appellant had already served a substantial portion of his sentence under the guilty plea, the
only appropriate remedy is specific performance. Id.

Neithercase ison point. Both cases were adult criminal proceedings and not juvenile proceedings. Cf. Vasquez
739 S.W.2d at 42. Both casesinvolved aguilty pleamade in open court, relying upon the representations of
the prosecutor. Furthermore, as we discussed, to be enforceablein acivil context, the agreement must
comportwithrule 11. Tex.R. Civ.P.11; In theInterest of M.S., 115 S.W.3d 534, 543 (Tex.2003).In the instant
case, not eventhe special prosecutor's signature appears on the agreement. Appellant's agreementwas nota
"pleabargain." SeeTex.Code Crim. Proc. art. 26.13. (Vernon 2006). Finally, appellant actually received a full
trial, one of the tworemedies suggested in Gibson. Gibson, 803 S.W.2d at 318.

More recently, the supreme court has again emphasized the civil component of juvenile cases. See In re Hall,
286 S.W.3d 925, 927 (Tex.2009) (because juvenile proceedings are civil matters, the Court of Criminal Appeals
has concluded thatitlacks jurisdiction toissue extraordinary writsin such cases eveninthose initiated by a
juvenileoffender who has beentransferred to the Texas Department of Criminal Justice because heisnow an
adult) (citing Ex parte Valle, 104 S.W.3d at 889); see also Vasquez, 739 S.W.2d at 42 (recognizing that
delinquency proceedings are civil in nature).

Appellantdoes not contend that the trial court was withoutjurisdiction torejectthe purported agreement to
deferprosecution orenforce the same agreement. Indeed, section 53.03 of the family code authorizes trial
court approval underthe circumstances of this case. Tex. Fam.Code Ann. § 53.03(i).

Conclusion: Whilewe agree with appellant that section 53.03(e) of the family code appearsto grant the
prosecutordiscretionto defer prosecution of ajuvenile without court approval in certain circumstances, we
need notaddress this dichotomy because the agreement or settlement was notenforceableinthatitdid not
comportwithrule 11. SeeTex. Fam.Code Ann. §53.03(e); Tex.R.Civ.P.11; In re M.S., 115 S.W.3d at 543) ("Rule
11 of our rules of civil procedure requires agreements between attorneys or parties concerning a pending suit
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to bein writing, signed andfiled in the record of the cause to be enforceable."). We overrule appellant's first
issue.
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