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Evidence was legally sufficient to establish that respondent engaged in organized
criminal activity, "as a member of a criminal street gang." [In the Matter of
1.LA.G.](09-4-7A)

On October 1, 2009, the Beaumont Court of Appeals held that respondent was a member of the
Norte 14 street gang and members of the Norte 14 street gang were involved in criminal activity on
a regular basis, thus respondent was a member of a criminal street gang under the code.

9 09-4-7A. In the Matter of I.A.G., No. 09-08-00430-CV, __ S.W.3d ___, 2009 WL 3126241 (Tex.App.-
Beaumont, 10/01/09).

Facts: On the afternoon of May 7, 2008, 1.A.G., and others, were involved in an altercation that occurredin the
frontyard of the complaining witness's home (hereinafterreferred to as "the homeowner"). While attempting
to stop the altercation, the homeowner, who had notinitially beeninvolved in the fight, and l.A.G., who had
beena partyin the fight, exchanged blows. During the altercation, the homeownerheard |.A.G. say "North
Side" several times, which the homeownerexplained he understood to be gang-related. According to the
homeowner, "North Side" [FN2] isagangin Port Arthur, and the homeownerhad seen that name writtenon
walls throughout the city. Ultimately, the homeownertold the group to leave, and they left. The homeowner
calledthe police, whothen sentan officer.

Later that day, the homeowner, while away from his home, was notified that some individuals had thrown
rocks and tire ironsin hisyard. The homeownerreturned to his house and called the police. Beforethe police
arrived, an Explorerstoppedinfront of the home.l.A.G., along with three others gotout..A.G. and one of the
othersheldtireirons while standing nearthe Explorer. The homeowner explained thatunderthe
circumstances, including the earlier altercation, he felt threatened and he feared serious bodily injury. The
homeowneralso stated that despite the factthatl.A.G. and the other person only displayed the tire irons, he
feltthreatened.

Shortly after exiting the Explorer, the driver asked the homeowner, " 'Why you hitting little kids?'" While
standing behind the Explorer, the driverthen pointed a pistol atthe homeowner. At that point, the
homeownerinstructed his fatherto goinside, after which the gunman said, " 'I'm goingto kill you. I'm goingto
killyou.'" The homeowner testified that this also caused him to fearimminent danger of serious bodily injury
and to believe thatthe gunman was goingto kill him. After he was threatened with beingkilled, the
homeownerturned around, entered his house, and heard I.A.G. say, " 'Go, go, go, go, he's goingto gethisgun.
"1.A.G.and the othersthen left. The homeowner, once again, called the police.
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The homeownertestified that he felt the two youths holding the tire irons acted in concert with the gunman.
With respectto whetherany gang was specifically mentioned during the confrontationinvolving the gun, the
homeowneracknowledged thatthe gunman never mentioned any gang.

A Port Arthur police officer with the "street crimes unit with aspecialty in gangs, street gangs" also testified at
trial. The officerindicated that|.A.G. and the other minorthat participated inthe gunman's confrontation with
the homeownerhad previously been wounded in adrive-by shooting while ataknown Norte 14 gang hangout.
Additionally, the officer testified that|.A.G. told him that he was a member of the North Side 14 gang. The
officerstated that the gunman, who owned the Explorer, was also a member of the Norte 14 gang. The officer
addedthat the other minorwho participated inthe confrontation thatinvolved the gunman also held
membershipinthe Norte 14 gang, which he based on the minor's admission as well as tattoos on that minor's
wrists that togetherread "North Side 14." The officer expressed his opinion that on May 7, 2008, the gunman
and two minors had acted in concertas members of theirgangin threateningthe homeowner.

A second Port Arthur police officerthatalsoinvestigated the confrontation testified at trial. According to the
second officer, the homeownertold himthat he felt threatened and feared being shot. The second officer
confirmed that he was familiar with the participantsin the confrontation, and he knew themall to be
members of the Norte 14 gang.

The petition alleges that .A.G. committed the offense of engagingin organized criminalactivity, "asa member
of a criminal streetgang," by committing the offense of "deadly conduct" when he, by his reckless conduct,
placed the homeownerinimminent danger of serious bodily injury by pointing afirearmin the homeowner's
direction. Engagingin organized criminal activity occurs if, "with the intent to establish, maintain, or
participate ina combination orinthe profits of a combination oras a memberof a criminal street gang, [the
defendant] commits or conspires to commit one or more of the following: ... deadly conduct[.]" Tex. Pen.Code
Ann.§ 71.02(a)(1) (Vernon Supp.2008).

Held: Affirmed

Opinion:|.A.G. argues that the evidence is legally insufficient to show that, as a member of a streetgang, he
engagedinorganized criminal activity by way of deadly conduct. Because "organized criminal activity" as
alleged by the State in this case was based on [.A.G.'s participationina"criminal street gang," we also consider
the definition of "criminal street gang." The Legislature defines a "criminal street gang" as "three or more
persons havingacommon identifying sign orsymbol oran identifiable leadership who continuously or
regularly associate in the commission of criminal activities." Tex. Pen.Code Ann. § 71.01(d) (Vernon 2003).

Focusing onthe frequency of criminal activity that suffices to constitute a "criminal streetgang," |.A.G. asserts
that one criminal act is not sufficient to prove thata person has engaged in organized criminal activity. |.A.G.
relieson Nguyenyv. State, 1 S.W.3d 694 (Tex.Crim.App.1999), to supportthisargument. In Nguyen, the Court of
Criminal Appeals affirmed the acquittal of adefendant who had been jointlyinvolved in only asingle crime, a
murder, where no evidenceindicated thatthe group intended to commit more than the one crime. Id. at 697-
98.

In this case, however, the criminal activity identified by the homeownerand by the Port Arthur officers
included multiple criminalincidents. The officers described criminal activity connected to members of the
Norte 14 gang that included vandalism, assault, and specificinstances of terroristicthreats. The second
officer's testimony furtherindicated that the gang's activities resulted in numerous police calls to locations
where the gang frequently gathered.
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While I.LA.G. argues that there was no evidence that he committed or conspired to commit further criminal
activities, the definition of organized criminal activity involving members of street gangs requires criminal
street gang membership and the commission orthe conspiracy to commitone of the laundry-list crimes
involvingthe gang. See Tex. Pen.Code Ann. § 71.02(a)(1)- (13) (Vernon Supp.2008). |.A.G. cites Nguyen forthe
proposition that section 71.02 cannot "be understood toinclude an agreement to jointly commitasingle
crime." However, the participants to the crime in Nguyen were not members of astreet gang; therefore, to
prove that those participants had engagedin an organized criminal activity, the State was required to prove
that the participantsin that case had established, maintained or participated "in acombination" under the first
portion of the statute. Nguyen, 1S.W.3d at 697. Inthis case, the State does not rely onthe statute's"ina
combination" language addressed in Nguyen, as the State alleged and proved that|.A.G. was a member of the
same gang as the othertwo participants to the confrontation with the homeowner. See Tex. Pen.Code Ann. §
71.02(a)(1); Nguyen, 1S.W.3d at 696-97. Thus, Nguyen is not controlling authority because the State, by
showingthatl.A.G. wasa member of a "criminal street gang" sufficiently met the statute'simplied
requirement of regular criminal activity.

Conclusion: In summary, whenviewed inthe light most favorableto the judgment, we find the evidence
legally sufficient to establish that gang members of Norte 14 were involvedin criminal activity on aregular
basis. There is also legally sufficient evidence that at the time of the offensesin May 2008, I.A.G. was a
memberof the gang. Consequently, we do notagree with I.A.G.'s contention that the frequency of .LA.G.'s
criminal activity is insufficient on this record.
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