Review of Recent Juvenile Cases (2009)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Violations of Family Code requirements regarding police interactions with juvenile,
including non compliance with juvenile processing office and parental presence
requirements deemed juvenile statementinadmissible.[In the Matter of D.J.C.](09-4-
5B)

On September 24, 2009, the Houston (1 Dist.) Court of Appeals held that appellant's electronically

recorded custodial statement was taken in violation of sections 52.02(a), 52.025(a), (b)(5), and (c),
and 51.095(a)(1)(A) and (a)(5) of the Family Code, and thus violated appellant's substantial rights,

and as a result was inadmissible in his adjudication hearing under section 54.03 of the Code.

91 09-4-5B. In the Matter of D.J.C., No. 01-07-01092-CV, ---S.W.3d ----, 2009 WL 3050870 (Tex.App.-Hous. (1
Dist.)9/24/09).

Facts: On February 14, 2006, appellantD.J.C., asixteen-year-old male, and the complainant, M.I.F., athirteen-
year-old female, had asexual encounterinthe complainant's home in Galveston, Texas. On March 31, 2006,
the complainanttold a case workerwith Child Protective Services that she had had a sexual encounter with
appellant. Galveston Police Department ("GPD") Officer C. Garcia was assigned to investigate M.I.F.'s
complaint. OnJune 21, 2006, Officer Garciawentto appellant's home and talked to appellantand his
grandmother. Officer Garcia told them that appellant was a suspectin a crime and the focus of an
investigation. Officer Garciarequested that appellant's grandmother bring him to the GPD station and that "it
would be bestforhim to cooperate." Officer Garcia leftappellant's home.

In response to Officer Garcia's request, appellant and his grandmotherlater wentto the police station. Officer
Garcia led appellanttoaninterview roomon the second floor of the police station. Officer Garciatestified that
he knew very little about juvenile detention and did not know whetherthe interview room met the
requirements of adesignated juvenile detention center. He also testified that the police department had a
designated juvenilesection "butitwasn't equipped with the video equipment atthe time," and so he did not
useit. Therefore, Officer Garciatook appellant's statementin the interview room used for questioning both
adultand juvenile subjects. Appellant's grandmother, who was his legal guardian, asked to be present with
appellantinthe interview room, but police denied her request. Officer Garciaturned ona video cameraand
leftthe interview room. A Galveston municipal courtjudge then entered the interview room and read
appellant hisrights, including his right to counsel, right toremainsilent during the interview, and right to
terminate the interviewat any time. The magistrate alsowarned appellant that "you don't have to make this
statementtoanyone. And anythingyou say can be used againstyou." However, he did not warn appellant his
statementcould be used "in evidence" against him. Appellant's grandmotherwas not presentwhen the
magistrate read him these rights.
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Afterthe judge read appellant hisrights, Officer Garciareturned to the interviewroom. Officer Garciatold
appellanthe was a suspectin an offense of having sex with athirteen-year-old child. After Officer Garcia
guestioned appellantforfifteen to twenty minutes, appellant confessed to having sex with the complainant.
Garcia arrested himimmediately after the interview.

At trial, appellant moved to suppress his confession. The trial courtexcused the jury and convened ahearing
on appellant's motion to suppress. Atthe hearing, Officer Garciatestified that he led appellant to the interview
room "used routinelytointerview all criminal suspects." He testified that he was armed and that the door was
locked. He testified that he did not know what constituted a juvenile processing officeand that he did not
"routinelyinvestigate juvenile crimes." He testified that his supervisor "advised me [the interview room] was
mandated as a juvenile interview room." However, he also testified that the room was used for the
interrogation of both adultand juvenile suspects and that he used that room because there was no videotape
inthe designated juvenile interviewroom at that time. The State played the video recording of Officer Garcia's
interview with appellant. At the end of the hearing, the trial court ruled that appellant was notin custody at
the time of his confession and denied appellant's motion to suppress.

Appellant testified that the judge told him atleast twice that he could leave the interview room atany time. In
addition, appellant testified that he told Officer Garcia that he was not afraid to leave the interview room at
any time. Appellantalso testified that he did not fully understand the warnings the judge gave him priorto his
interview. He stated that he and his grandmother drove to the police station "[b]ecause the officer came to
our house and told us that | needto give a statement." He further testified, in relevant part:

[Counsel]: Okay. And whenyouwere inthe roomwhenthe Judge was telling you those warnings, did
youfeel like you could just get up and walk out the door?

[Appellant]: Notreally.

[Counsel]: Did you understand that when he told you that the statement could be used against you,
did you understand thatthat meantin court?

[Appellant]: No.

[Counsel]: Did you understand that that meant they were charging you with a crime as a resultof the
statement?

[Appellant]:No, ma'am.
[Counsel]: Did you even know that this was a crime at this point?
[Appellant]: If Iknew | was goingto get introuble for whatl said, | wouldn't have went.
[Counsel]:Youdidn'tunderstand that you were waiving your right, did you?
[Appellant]: No, ma'am.
The State alsointroduced testimony from the complainant. The complainant testified that she did not
rememberwhethershe had sex on February 14, 2006 with appellant. She testified thatshe "[didn't] know ifit

was 2005 or 2006." She also testified that she was thirteenyears old and appellant was sixteen years old on
February 14, 2006. She testified that she and appellanthad sex ather house. She also testified that she told
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investigators that she and appellant had sex at his house but she did not know the address. She could not
rememberwhethershe orappellant broughtacondom when they had sex. She also testified thatshe told
investigators that she broughtacondom for appellantwhen they had sex.

The jury found true that appellant had engaged in delinquent conduct by committing aggravated sexual assault
againstthe complainant. On November 1, 2007, the trial court signed a disposition order placingappellanton
one month's probation and seven hours of community service work.

Held: Reversed and remanded

Opinion: Appellant contends that his custodial statement was inadmissible because it failed to fulfill several
requirements of the Family Code. See Tex. Fam.Code Ann. § 54.03(e). Specifically, appellant contends that (1)
his statementwas nottakenin a designated juvenile processing center, as required by sections 52.02(a)

and 52.025(a) of the Family Code; (2) his grandmotherwas excluded from the interviewroom despite her
requestto be present, inviolation of section 52.025(c) of the Code; and (3) hisvideo-recorded statement did
not comply with section 52.025(b)(5) of the Code, which requires thatan electronically recorded statement of
ajuvenile receivedinadesignated juvenile processing center comply with Family Code sections 51.095(a)(1),
(2),(3) or (5), because it did not comply with sections 51.095(a)(1)(A) and (a)(5), governingthe warnings to be
givena juvenile priorto the taking of his statement.

1. Violation of Family Code Sections 52.02(a) and 52.025(a) by Failureto Take Statement in a Designated
Juvenile Processing Center

Appellantfirst contends that his statement was not takenin a designated juvenile processing center, as
required by sections 52.02(a) and 52.025(a) of the Family Code.

a. Procedures fortaking a child into custody under Family Code section 52.02(a)

Section 52.02(a) of the Texas Family Code governs procedures that must be followed when ajuvenileis taken
into custody./nre D.Z., 869 S.W.2d 561, 564 (Tex.App.-Corpus Christi 1994, writ denied). The Court of Criminal
Appeals has "established a policy of strict compliance with the Family Code, especially section

52.02(a)." Roquemore, 60 S.W.3d at 868; Baptist Vie Le v. State, 993 S.W.2d 650, 655-56

(Tex.Crim.App.1999); Comerv. State, 776 S.W.2d 191, 196-97 (Tex.Crim.App.1991).

Section 52.02(a) providesinrelevant part:
(a) [A 1 person taking a child into custody, without unnecessary delay and without first taking the child
to any place otherthan a juvenile processing office designated under Section 52.025, shall do one of

the following:

(1) release the child to a parent, guardian, custodian of the child, or otherresponsible adult upon that
person's promise to bring the child before the juvenile court as requested by the court.

(2) bringthe child before the office or official designated by the juvenile board if there is probable
cause to believe thatthe child engaged in delinquent conduct, conductindicatinga need for

supervision, or conduct that violates a condition of probationimposed by the juvenile court;

(3) bringthe child to a detention facility designated by the juvenile board;
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(4) bringthe child to a secure detention facility as provided by Section 51.12(j); [FN2

FN2. Section 51.12(j) provides that, except undercircumstances not relevant here, a child may
be detained onlyinajuvenile processing office in compliance with Section 52.025. See Tex.
Fam.Code Ann. § 51.12(j) (Vernon 2008).

(5) bringthe child to a medical facility if the child is believed to suffer from a serious physical condition
orillnessthatrequires prompttreatment;

(6) dispose of the case under Section 52.03 [FN3];

EN3. Section 52.03 provides that "[a] law-enforcement officer authorized by [the Family Code]
to take a child into custody may dispose of the case withoutreferral to juvenilecourt" under
certain circumstances, but that"[n]o disposition authorized by this section may involve
"keepingthe child in law-enforcement custody." See Tex. Fam.Code Ann. §52.03 (Vernon

2008).

See Tex. Fam.Code. Ann. §52.02(a) (emphasis added); Baptist Vie Le, 993 S.W.2d at 652-53.

Under section 52.02(a), an officer who has taken a child into custody may only bring the child to a "designated
juvenile processing office undersection 52.025," or, alternatively: (1) release the child to a parent; (2) bring the
child before the office or official designated by the juvenile court; (3) bringhim to a detention facility
designated by the juvenileboard; (4) bringhimto a juvenile detention facility; (5) bring him to a medical
facility; or (6) dispose of the case. Baptist Vie Le, 993 S.W.2d at 652-53. When a law enforcement officer deems
it necessary totake a juvenileinto custody, the Family Coderequiresthat without unnecessary delay and
withoutfirsttaking himanywhere else exceptajuvenile processing office, the officer must bring the juvenile
before the office designated by the juvenile court or bring himto a detention facility designated by the juvenile
court. Inre D.Z., 869 S.W.2d at 564; Comer, 776 S.W.2d at 194. Once the officer has found cause initially to
take the juvenile into custody and makes adecision to refer him to the intake officer or other designated
authority, he relinquishes ultimate control overthe investigative function of the case. See Baptist Vie Le. 993
S.W.2d at 654; In re D.Z., 869 S.W.2d at 564. Thus, with each of the optionsinsection 52.02(a), exceptthe
option of taking the child to a designated juvenile processing office, the officer'sinvolvementin the case
ceases. Baptist Vie Le, 993 S.W.2d at 654; see Inre D.Z., 869 S.W.2d at 564.

When police officers fail to comply with the requirements of Family Code section 52.02(a), 52.12, and 52.025,
governingthe taking of a child into custody and the taking of the statement of a child ina juvenile processing
office, astatement obtained fromajuvenile by the investigating officer may violate hisrights as a juvenile
underthe Family Code and thus be inadmissible attrial. See Tex. Fam.Code Ann. § 54.03(e); Inre U.G., 128 S.W
.3d at 799 (holdingjuvenile's statementinadmissible when, after being placed in custody, police took juvenile
to police stationand held juvenile inareawhere adult suspects were held instead of taking juvenile "toa
juvenile processing office orany of the placeslisted asan alternative" in section 52.02 and placingjuvenilein
specifically designated office forjuveniles). Thisis so evenif the statement would otherwise be admissible as a
custodial statement of achild undersection 51.095 of the Family Code, governing the admissibility of a
statement of a child. See Tex. Fam.Code Ann. § 51.095; Roguemore, 60 S.W.3d at 868; Comer, 776 S.W.2d at
195-96; Marshv. State, 140 S.W.3d 901, 907 (Tex.App.-Houston [14th Dist.] 2005, pet. ref'd).

Here, Officer Garciadid not exercise any of the options provided by Family Code subsections 52.02(a)(1)-(6)
that would have terminated hisinvolvementin appellant's case. Therefore, he was authorized by section
52.02(a) only totake appellanttoa"designated juvenile processing office" in compliance with Family Code
section 52.025. See Tex. Fam.Code. Ann. §52.02(a); Baptist Vie Le, 993 S.W.2d at 654.
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b. Procedures fortaking the statement of a juvenile in a designated juvenile processing office under Family
Codessection 52.025(a)

Section 52.025, governingjuvenile processing offices, provides, in relevant part:

(a) The juvenile court may designate an office or a room, which may be locatedina police facility or
sheriff's offices, as the juvenile processing office for the temporary detention of a child taken into
custody under Section 52.01 [FN4]. The office may not be a cell or holding facility used for detentions
otherthan detentions under this section. The juvenile board by written order may prescribe the
conditions of the designation and limit the activities that may occur in the office during the temporary
detention.

FN4. See Tex. Fam.Code Ann. §52.01(a)(3)(A) (Vernon 2008) (providing circumstances under
which "a child may be takeninto custody," including "by a law enforcement officer... if there is
probable cause to believe thatthe child has engagedin... (A) conduct thatviolates a penal law
of this state or (B) delinquent conduct necessitating supervision").

(b) A child may be detained in a juvenile processing office only for:

(1) the return of the child to the custody of a [parentorguardian] ...;

(2) the completion of essential forms and records required by the juvenile court or this title;
(3) the photographing and fingerprinting of the child ...;

(4) theissuance of warnings to the child as required or permitted by this title; or

(5) the receipt of a statement by the child under Section 51.095(a)(1), (2), (3), or(5).

(c) A child may not be left unattended in a juvenile processing office and is entitled to be accompanied
by the child's parent, guardian or by the child's attorney.

(d) A child may not be detained inajuvenile processing office forlongerthan six hours.

Tex. Fam.Code. Ann. §52.025 (emphasis added); see Baptist Vie Le, 993 S.W.2d at 653.

A "juvenile processing office" is "little more that a temporary stop for completing necessary paperwork
pursuantto the arrest." Baptist Vie Le, 993 S.W.2d at 654. Underthe plainlanguage of section 52.025(b), it
may be used only for (1) the return of the child to a parentor guardian; (2) the completion of forms orrecords;
(3) photographingand fingerprinting if the child; (4) the issuance of warnings; and (5) the receiptof a
statementin compliance with section 51.095(a)(1), (2), (3), or (5) of the Family Code. Tex. Fam.Code. Ann. §
52.025(b).

Moreover, underthe plainlanguage of section 52.025(a), while a "designated juvenile processing office" may
be a roomlocatedina police station, it may notbe a roomthatis "used for detentions otherthan detentions
underthissection." Tex. Fam.Code. Ann. § 52.025(a); Baptist Vie Le, 993 S.W.2d at 653-54 (takingjuvenile
arrested formurderto homicide division of police department violated Family Code requirements for handling
childtakeninto custody). If, aftertaking ajuvenile into custody, authorities do not take him to eithera juvenile
processing office or astatutorily designated alternative for questioning, but rather obtain astatement from

Page 50f10



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.01&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS51.095&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1999124991&ReferencePosition=653
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1999124991&ReferencePosition=654
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS51.095&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1999124991&ReferencePosition=653

thejuvenileinanarea usedtointerview adult suspects, that statementisinadmissible. Baptist Vie Le, 993
S.W.2d at 654-56; Inre U.G., 128 S.W.3d at 799; see Tex. Fam.Code Ann. §52.02(a); Salasv. State, 756 S.W.2d
832, 834-35 (Tex.App.-Corpus Christi 1988, no pet.) (holding statementinadmissible when, instead of
following section 52.02, officers took juvenile first to police station wherethey obtained signed, written
statement from him before taking himto appropriate juvenile detention center); see also Roquemore, 60
S.W.3d at 868; Marsh, 140 S.W.3d at 907 (holdingthat statement of child that meets admissibility
requirements of section 51.095 "may be nonethelessinadmissible" when provisionsin sections of Family Code
"dictatingthe necessary procedures for taking the child's statement, are violated," specifically section
52.025(b)); In re D.Z., 869 S.W.2d at 564 (holdingthatstatementillegally seized or obtainedin violation of
Family Code provisions governing custodial interrogation isinadmissiblein adjudication hearing undersection
54.03(e) of Family Code).

Here, Officer Garciatook appellantinto custody andinterrogated himinaninterview room usedtointerrogate
both adultand juvenilesubjects. Officer Garcia testified that the room was "used routinely to interview all
criminal suspects," and that "adults getinterviewed in this roomas well." He also testified that the police
departmenthad a designated juvenile section "butit wasn'tequipped with the video equipment atthe time,"
and so he did not use it. Officer Garcia testified that he did not know what constituted ajuvenile processing
office and that he did not "routinely investigatejuvenilecrimes," but that his supervisor "advised me [that the
interview room] was mandated asajuvenileinterview room." We conclude that the evidence shows that the
State violated sections 52.02(a) and 52.025(a) by not taking appellant's custodial statementin adesignated
juvenile processing office.

Once a defendant produces evidence of asection 52.02(a) or (b) violation, the burden shifts to the State to
prove compliance with that section. Roguemore, 60S.W.3d at 869; see also Tex. Fam.Code Ann. §§

51.17(a), 54.03(f) (Vernon 2008) (providing that State bears burden of proving requirements for finding of
delinquency in adjudication proceedings by competent evidence). Here, the State failed to carry its burden.
The evidence shows thatthe interview room used by Officer Garciawas "used routinelytointerview all
criminal subjects," and there isno more than a scintilla of evidencein the record that the interview roomwas a
designated juvenile processing office, as provided in section 52.02(a).

We conclude that, intakingappellant's custodial statement, the State violated the statutory requirements
in Texas Family Code sections 52.02(a) and 52.025(a) requiring that a juvenile's custodial statement be taken
onlyina properplace. See Tex. Fam.Code. Ann. §§ 52.02(a), 52.025(a); Baptist Vie Le, 993 S.W.2d at 654-55.

2. Exclusion of Appellant's Legal Guardian in Violation of Section 52.025(c) of the Family Code

Appellant next contends that hislegal guardian, his grandmother, was excluded from the locked interview
room in which Officer Garciainterrogated appellant, despite herexpress requestto be present, in violation
of section 52.025 () of the Family Code, which states, "A child may not be leftunattendedinajuvenile
processing office and is entitled to be accompanied by the child's parent, guardian, orthe child's
attorney." Tex. Fam.Code Ann. § 52.025(c).

The record shows that appellant's grandmother, who was his legal guardian, accompanied appellant to the
GPD station. When Officer Garciatook appellantintothe interview room for questioning, she asked to be
presentwith appellant, but Officer Garciadenied herrequestand excluded her fromthe interview room.

We holdthatthe State violated section 52.025(c)'s requirement that a child in custodyin a juvenile processing
center"isentitled to be accompanied by the child's parent, guardian, orthe child's attorney." See Tex.
Fam.Code Ann. § 52.025(c).
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3. Failureto Warn that Statement of Juvenile May Be Used "In Evidence" Against Him in Violation of Sections
52.025(b)(5) and 51.095(a)(1)(A) and (a)(5) of the Family Code

Finally, appellant contends that the State violated section 52.025(b)(5) of the Family Code by failing to comply
with sections 51.095(a)(1)(A) and (a)(5) in taking his statement after taking himinto custody. See Tex.
Fam.Code Ann. § 52.025(b)(5). Appellant contends that the magistrate who gave him his warnings priorto his
electronically recorded statement failed to warn him that his statement could be used "in evidence" against
him, inviolation of sections 51.095(a)(1)(A) and (a)(5) of the Family Code, thereby violating section
52.025(b)(5) of the Code and rendering his statementinadmissible under section 53.04.

Section 51.095 of the Family Code provides means forassuring the voluntariness, hence the admissibility, of a
juvenile's custodial statement. See Tex. Fam.Code Ann. § 51.095. It states, inrelevant part:

(a) Notwithstanding Section 51.09, [FN5] the statement of a child is admissible in evidence in any future
proceeding concerning the matter about which the statement was given if:

FN5. Section 51.09 of the Family Code provides that, "[u]nless a contrary intent clearly appears
elsewhere inthistitle," achild may waive any right granted by the Family Code "or by the
constitution orlaws of this state or the United States" in proceedings underthe Family Code if:

(1) the waiveris made by the child and the attorney for the child;

(2) the child and the attorney waivingthe right are informed of and understand the right and
the possible consequences of waivingit;

(3) the waiverisvoluntary; and
(4) the waiveris made inwritingorin court proceedings thatare recorded.

Tex. Fam.Code Ann. §51.09.

(1) the statementis made in writing undera circumstance described by Subsection (d) and:

(A) the statement shows thatthe child has at some time before the making of the statement received
froma magistrate a warning that:

(i) the child may remain silent and not make any statement at all and that any statement that the child
may be used in evidence againstthe child;

(ii) the child has the right to have an attorney presentto advise the child either prior to any questioning
or during the questioning;

(iii) the child is unable to employ an attorney, the child has the right to have an attorney appointed to
counselwith the child before or during any interviews with peace officers or attorneys representing the

state; and

(iv) the child has the right to terminate the interview at any time;
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(5) subjectto Subsection(f), the statement is made orally under a circumstance described by Subsection
(d) and the statement s recorded by an electronic recording device, including a device that records
images, and;

(A) before making the statement, the child is given the warnings described by Subsection (1)(A) by a

magistrate, the warning is a part of the recording, and the child knowingly, intelligently, and voluntarily
waives each right stated in the warning;

(d) Subsections (a)(1) and (a)(5) apply to the statement of a child made:
(1) while the childisin adetention facility or other place of confinement; [or]
(2) while the child is in the custody of an officer ... [.]
Tex. Fam.Code. Ann. §51.095 (emphasisadded). As stated above, any statement of ajuvenile takenin

violation of the provisions of the Family Code governing the substantialrights of ajuvenile in custody is
inadmissible undersection 53.04(e) of the Family Code. See Tex. Fam.Code. Ann. §53.04(e).

Appellant's statement was electronically recorded. The video recording shows that the municipal courtjudge
whom Officer Garciaasked to read appellant hisrights entered the interview room and warned appellant
about his right to counsel, hisrightto remain silentduring the interview, and hisright to terminate the
interview atany time. The magistrate also warned appellant that "you don't have to make this statementto
anyone. And anything you say can be used againstyou." However, he did not warn appellantthat his
statement could be used "in evidence " against him. Appellant contends that this omissionis adirectviolation
of section 51.095(a)(1)(A), which must be followed if astatementis electronically recorded under section
51.095(a)(5). Specifically, section 51.095(a)(1)(A) provides that astatement made by a child isadmissible only
if, inter alia, "the child has at some time before the making of the statement received from the magistrate a
warning that the child may remainsilent and not make any statementat all and thatany statement the child
makes may be usedin evidence against [him]." Tex. Fam.Code Ann. §51.095(a)(1)(A) (emphasis added); see
also § 51.095(a)(5).

In Sosa v. State, the Court of Criminal Appeals held that a warning of rights made to any adult defendant that
differsonly slightly from the language of the statute governing the admissibility of evidence--in that

case, article 38.22 of the Code of Criminal Procedure [FN6]--complies with the statute aslongasit conveysits
exactmeaning. 769 S.W.2d 909, 915-16 (Tex.Crim.App.1989) (holding that defendant's written statement was
voluntarily made when he was read his rights three times during course of eveningin accordance with
Miranda and article 38.22 and on each occasion defendant acknowledged that he understood his rights, that
he wished to waive them, and that he wished to talk with FBl agents). Subsequent criminal cases, many
unpublished and therefore of no precedential value, have defined the "substantial compliance" standard setin
Sosa differently in different contexts, but none of theminthe juvenile context. See, e.g., Rutherford v. State,
129 S.W.3d 221, 226 (Tex.App.-Dallas 2004, no pet.) (finding substantial compliance with article 38.22 where
orally administered warnings added to beginning "if lam unable to hire a lawyer" instead of "if [ am unable to
employalawyer"); Gonzalezv. State, 967 S.W.2d 457, 459 (Tex.App.-Fort Worth 1998, no pet.) (finding
substantial compliance where Spanish translation of statutory DUl warning substituted for "that refusal [to
give a specimen] may be admissiblein asubsequent prosecution," in Tex.Rev.Civ. Stat. Ann. art. 67011-5 § 2(b)
(Vernon 1977), the words "tAjl acciA®n puede usarse en su contra en el futuro," which the parties translated as
"[i]fyourefuse the analysis thataction can be used againstyou in the future"); Williams v. State, 883 S.W.2d
317, 320 (Tex.App.-Dallas, 1994, pet.ref'd) (holding that phrase "l know I have the rightto remainsilent"
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togetherwith phrase "and knowing that anything | say may be used against me" substantially complied

with article 38.22 warnings even though warnings failed to advise accused that his statement could be used
againsthim"at histrial" or "in court" because itadvised him his statement could be used againsthim "inany
type of context not justthose mentionedin article 38.22, subsection 2(a)(1) and (2)").

FN6. Article 38.22 requires warnings to the accused in a criminal trial that:

(1) he has the rightto remain silentand not make any statementatall and that any statement
he makes may be used against him at this trial;

(2) any statement he makes may be used as evidence against himin court;
(3) he has therightto have a lawyer presentto advise him priorto and during any questioning;

(4) if heis unable toemploy alawyer, he has the right to have a lawyer appointed to advise
him priorto and during any questioning; and

(5) he has the right to terminate the interview atany time[.]

Tex.Code Crim. Proc. Ann. art. 38.22 (Vernon 2005).

We find that the case closest to the instant case, however, is Statev. Subke, 918 S.W.2d 11 (Tex.App.-Dallas
1995, pet.ref'd), decided the yearafter Williams. In Subke, the defendant was given the warningatthe
beginning of his video-recorded statement that "[y]ou have the right to remain silentand not make any
statementatall and that any statementyou make will be used againstyou attrial." Id. at 13. The court held
that because article 38.22 specifically provided that the accused must be warned that "he has the right to
remainsilentand notto make a statementatall and that any statement he makes maybe used againsthim at
his trial " and also provided that the accused must be warned that "any statement he makes maybe used as
evidence againsthimin court," the failure to give the accused both warnings rendered his statement
inadmissible. /d. at 14-15 (emphasis added). The court held that "the Legislature deliberately placed both
warnings ... in the statute to inform the accused of hisrights." /d. at 15.

Here, the magistrate failed to warn appellant that his video-recorded statement could be used in evidence
againsthim, and nothingelse inthe warnings alerted appellant that his statement could be usedinahearing
to adjudicate juvenile delinquency. Moreover, the record shows that appellant did not understand that he
could be charged with a crime as a result of his statement orthat his statement could be usedin evidence
againsthimat a hearingto adjudicate juveniledelinquency. The State produced no evidence that appellant
understood the warnings given him and theirimplications.

We holdthatthe warnings given appellant did not substantially comply with the warnings required to advise
him of hisrights. Thus appellant's statement was taken in violation of sections 51.095(a)(1)(A) and (a)(5) of the
Family Code and, therefore, in violation of section 52.025(b)(5) of the Code. See Tex. Fam.Code Ann. §
52.025(b)(5).

Conclusion: Because appellant's electronically recorded custodial statement was taken in violation of sections
52.02(a), 52.025(a), (b)(5), and (c), and 51.095(a)(1)(A) and (a)(5) of the Family Code, and thusviolated
appellant's substantial rights, we hold that the statement wasinadmissible in his juvenile adjudication hearing
undersection 54.03 of the Code. See Tex. Fam.Code Ann. § 54.03(e); see also Roguemore, 60 S.W.3d at

869; Comer, 776 S.W.2d at 195-96; Marsh, 140 S.W.3d at 907.
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http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS51.095&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.02&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.02&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS52.025&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS51.095&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000301&DocName=TXFAS54.03&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000175&DocName=TXFAS54.03&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4644&FindType=Y&ReferencePositionType=S&SerialNum=2001958446&ReferencePosition=869
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4644&FindType=Y&ReferencePositionType=S&SerialNum=2001958446&ReferencePosition=869
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1989097017&ReferencePosition=195
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4644&FindType=Y&ReferencePositionType=S&SerialNum=2004778461&ReferencePosition=907

We sustain appellant's first point of error.
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