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Evidence was factually sufficient to support deadly conduct adjudication.[In the
Matter of E.S.](09-4-3)

On August 26, 2009, the Corpus Christi Court of Appeals concluded thatin viewing the evidencein a
neutral light, the evidence is not so weak that the conviction seems clearly wrong and manifestly
unjust, and the trial court's determination is not against the great weight and preponderance of the
evidence.

9 09-4-3. In the Matter of E.S., MEMORANDUM, No. 13-08-00530-CV, 2009 WL 2623352 (Tex.App.-Corpus
Christi, 8/26/09).

Facts: A little after 8:00 p.m., on the eveningof July 9, 2008, RamonaNunezsat on a chair in herfront yard
visiting with two grandchildren underthe age of ten, hersixteen-year-old grandchild, J.A., and his teenage
friend, J.G. Although the sun had set, it was notyet dark, and she noticed a blue station wagon driving down
the streetin front of herhome. SheinformedJ.A., who was seated ata nearby picnictable, that the station
wagonwas "comingreal slow." The car stopped, withits passengersideimmediately in front of the house. The
driver, identified asE.S., reached across the passenger and began firingagun. Afterfiringtwo to fourshots,
E.S. drove away.

Nunez phoned 911, and officers were dispatched to herresidence. Scared that the blue station wagon might
return, J.A.and J.G. departed from Nunez's home before the police arrived. Officer John Turnerwas the first to
arrive.

Officer Turnertestified that upon his arrival, Nunezinformed him that a blue station wagon had driveninfront
of herhouse and that E.S. had fired shots from the vehicle. Officer Turner searched the frontyard and found a
"crack" or "chip" inthe windshield of atruck parked in Nunez's frontyard. Officer Turnertestified that the
damage to the windshield indicated thata "projectile" such asa "bullet, BB, rock or something of that nature"
had hitand "bounced off" the windshield. No bullets, fragments, or casings were found at the scene.

OfficerZachary De La Rosa testified that on the way to Nunez's residence, he received aradio alertthat E.S.
had beeninvolvedinthe shooting. After using his computertolocate E.S.'s address, Officer De La Rosa
proceededtoE.S.'sresidence. Latertestimony revealed that although E.S.'s residence was a "number of blocks
away" from Nunez'sresidence, itwas "notvery far." While en route, Officer De La Rosa spotted a blue station
wagon parkedina field across fromE.S.'shome. Officer De La Rosa saw no one around the vehicle and was
unable totell whetheranyone was inside. Before Officer De La Rosa could reach the station wagon, a train
crossed the tracks in front of him, blocking his route. Officer De LaRosa turned and proceeded further down
the road, parallel to the tracks until he was able to find a place to cross. He drove back towards E.S.'s
residence. Upon hisarrival, Officer De La Rosa observed that the station wagon was no longer parkedinthe
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field across fromE.S.'sresidence, butrather, was parked eitherin the driveway of, oronthe street near, E.S.'s
residence. As he approached the station wagon, he saw three males ata distance of forty to fifty yards away
fromthe vehicle, runningaway fromit. Officer De La Rosa exited his vehicle and ranto apprehend the
suspects. Officer De La Rosa eventually apprehended A.R., afriend of E.S., and the two other suspects, D.W.
and T.T., were apprehended by other officers.

Officer Mark Pullin, whileen route to Nunez's residence, heard over his radio that suspects believed to have
beeninvolvedinthe shooting had fled from a blue station wagon. Officer Pullin proceeded to assist other
officersinapprehendingthe three suspects seen fleeing the station wagon. After the suspects were
apprehended, Officer Pullin secured the station wagon. Officer Pullin found the vehicle parked nearE.S.'s
residence; the driver's side doorwas "slightly ajar," and the vehicle was making a"dinging sound" because the
keys had beenleftintheignition. While conducting a search of the vehicle, Officer Pullinfound aspent .22
casingon the floorboard of the back seat, directly behind the driver's seat. Agun was neverfound, and neither
the car nor the casing were dusted forfingerprints.

Aftersecuringthe vehicle, Officer Pullin located E.S. at his residence. Upon questioning by Officer Pullin, E.S.
denied owningagun or havingany firearmsin his home; upon Officer Pullin's request to search hishome, E.S.
refused. E.S. told Officer Pullin that he had been at his house all day playing video games with "awhite boy,"
but was unable to describe the "white boy" or give his name. Fearing lack of probable cause, Officer Pullin did
not arrestE.S.

Afterpresentingthe testimony of A.R., the first suspectapprehended, Nunez, J.A,, J.G., and the foregoing
officers, the State rested its case. E.S.'s father, Eddie, then testified forthe defense. Eddie stated thatonJuly9,
2008, he was at home "all day and all night." Eddie stated that at the time of the alleged shooting, E.S. was
asleeponthe couch inthelivingroom, and that E.S. was home the entire night. Eddie testifed that he did not
speakto police whenthey came tothe home and spoke with E.S. that night, because he had not seenthem.
Additionally, Eddie testified thatif the police had come to his residence that night, it was for"[n]othing
serious," because, haditbeenaserious matter, "they would have called [him] outside." He also stated thatJ.G.
had made threats to himinthe past, and that afterthe alleged shooting, J.A. and J.G. exhibited agun in his
presence.

After considering the foregoing testimony, the trial court found that E.S. committed the offense of deadly
conduct as to NunezandJ.A. [FN2] The courtthen ordered E.S. committed to TYC for a determinate sentence
of tenyears. This appeal ensued.

Held: Affirmed

Memorandum Opinion: In conducting a legal sufficiency review, we mustask whether" ‘any rational trier of
fact could have found the essential elements of the crime beyond areasonable doubt'--not whether ‘it
believesthatthe evidence atthe trial established guilt beyond areasonabledoubt.'" Lasterv. State, 275
S.W.3d 512, 517 (Tex.Crim.App.2009) (quotingJackson v. Virginia, 443 U.S. 307, 318-19 (1979) (emphasisin
original)). We do notreevaluate the weight and credibility of the evidence, and we do not substitute ourown
judgmentforthe trier of fact. King v. State, 29 S.W.3d 556, 562 (Tex.Crim.App.2000) (en banc); Beckhamv.
State, 29 S.W .3d 148, 151 (Tex.App.-Houston [14th Dist.] 2000, pet. ref'd). Instead, we consider whetherthe
juryreached a rational decision. Beckham, 29S.W.3d at 151. We mustresolve anyinconsistenciesinthe
evidence infavorof the judgment. Curryv. State, 30 S.W.3d 394, 406 (Tex.Crim.App.2000).

In conducting a factual sufficiency review, we review the evidence in aneutral light to determine whetherthe
evidence issoweak thatthe jury's verdict seems clearly wrong and manifestly unjustorthe jury'sverdictis
againstthe great weightand preponderance of the evidence. Watson v. State, 204 S.W.3d 404, 414-15
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(Tex.Crim.App.2006). We will notreverse the jury's verdict unless we can say with some objective basisin the
record thatthe great weightand preponderance of the evidence contradicts the verdict. Id. at 417.

We measure the sufficiency of the evidence by the elements of the offense as defined by the hypothetically
correct jury charge. Malik v. State, 953 S.W.2d 234, 240 (Tex.Crim.App.1997); Adiv. State, 94 S.W.3d 124, 131
(Tex.App.-Corpus Christi 2002, pet. ref'd). The hypothetically correctjury charge for deadly conduct requires
proof that a person knowingly discharges afirearm ator in the direction of: (1) one or more individuals, or (2) a
habitation, building, orvehicle andisreckless asto whetherthe habitation, building, orvehicleis

occupied. Tex. Penal Code Ann. § 22.05(b). A person acts knowingly, or with knowledge, "when he is aware of
the nature of his conduct or that the circumstances exist" or "he is aware that his conduct is reasonably certain
to cause the result." Id. §6.03(b) (Vernon 2003). A person acts recklessly, orisreckless, when "he is aware of

but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will
occur." Id. § 6.03(c).

E.S. arguesthat the evidence isinsufficient because: (1) "there was no tangible evidence to supportthe
allegation"; (2) "the State's eyewitnesses were not credible"; and (3) E.S. "had an alibi forthe time of the
shooting." We disagree.

Nunez, J.A., and J.G. each testified thaton the eveningof July 9, 2008, a blue station wagon, driven by E.S.,
stoppedinfront of Nunez'shome, and E.S. pointed a gun out of the passenger side window and fired two to
fourshots. Nuneztestified thatatthe time of the shooting, she was able toidentify E.S. because he "used to
go to [her] house" and she knew his grandparents. J.A. testified that, despite the bottom of E.S.'s face being
covered by a bandana, he was able to identify E.S. asthe gunman because he and E .S. had been friends "a
yearor two" priorto the shooting. J.G. testified that he recognized E.S. because he and E.S. had been friends a
few years before the shooting. Additionally, officers testified that after the alleged shooting, they found a
cracked windshield on atruck parked at Nunez's home. The officers also testified that shortly after the
shooting, they located a blue station wagon, which matched the description of the one allegedly driven by E.S.
during the shooting. The blue station wagon was found nearthe driveway of E.S.'sresidence, and aspent .22
caliber casingwas found behind the driver's seat.

Viewedinthe light most favorableto the verdict, fromthe testimony and facts surrounding the shooting, a
rational trier of fact could have found that E.S. knowingly discharged afirearmin the direction of Nunezand
J.A. Accordingly, we conclude that the evidence was legally sufficiency to support E.S.'s conviction. See Laster,
275 S.W.3d at 517-18.

E.S.'s father, Eddie, testified that E.S. was at home on the night of July 9, 2008. E.S. argues that the only
evidence linking himto the shooting was the testimony of Nunez, J.A., and J.G., and that these alleged
eyewitnesses are not credible. E.S. specifically argues that Nunez's testimony of the eventson July 9, 2008 is
contradictory to the events she described to officers when they arrived on the scene. Officer Turner testified
that when he spoke to Nunez upon respondingto her911 call, Nunezdid nottell himthatJ.G. had beenather
home at the time of the shooting. However, at trial, Nunezinsisted thatJ.G. was at her home at the time of the
shooting, and that she had told police about him. Additionally, Nunez told officers at the scene that E.S. was
seatedinthe passengerseat of the blue station wagon and that there were only three individuals in the car at
the time of the shooting (twointhe frontseatand one inthe backseat). Attrial, Nunez testified that E.S. was
the driverof the blue station wagon and that there were fourindividuals in the vehicle (twoin the front seat
and twoin the back seat).

Reconciliation of conflictsin the evidenceis within the exclusive province of the factfinder. See Mosley v.
State, 983 S.W.2d 249, 254 (Tex.Crim.App.1998). Viewing the evidence in aneutral light, we concludethatthe
evidence is notsoweak thatthe conviction seems clearly wrong and manifestly unjust, and the trial court's
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determinationis not againstthe great weightand preponderance of the evidence. See Watson, 204 S.W.3d at
414-15.

Conclusion: We conclude that the evidence is factually sufficient to support E .S.'s conviction. Having
determined thatthe evidenceislegally and factually sufficient to support E.S.'s conviction, we overrule his first
issue.
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