Review of Recent Juvenile Cases (2009)

by
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Associate Judge
386th District Court
San Antonio, Texas

Thirteen year old student's search of bra and underpants by school officials violated
Fourth Amendment rights.[Safford v. Redding](09-3-7)

On June 25, 2009, the Supreme Court of the United States held that because there were no reasons
to suspect that the drugs in question (ibuprofen and over-the-counter naproxen) presented a
severe enough danger or were concealed in her underwear, the search of a thirteen year old did
violate the Constitution, but the official who ordered the unconstitutional search was entitled to
qualified immunity from liability.

9] 09-3-7. Safford Unified School District v. Redding, 557 U.S. , No.08-479, U.S. Sup.Ct.,6/25/09 (from
Ninth Circuit).

Facts: Afterescorting 13-year-old SavanaRedding from her middle school classroom to his office, Assistant
Principal Wilson showed heraday planner containing knives and other contraband. She admitted owningthe
planner, butsaid that she had lentit to herfriend Marissaand that the contraband was not hers. He then
produced four prescription-strength, and one over-the-counter, pain relief pills, all of which are banned under
school rules without advance permission. She denied knowledge of them, but Wilson said that he had a report
that she was giving pills to fellow students. She denied it and agreed to let him search her belongings. He and
Helen Romero, an administrative assistant, searched Savana's backpack, finding nothing. Wilson then had
Romero take Savana to the school nurse's office to search her clothes for pills. After Romero and the nurse,
Peggy Schwallier, had Savanaremove herouterclothing, theytold herto pull herbra outand shake it, and to
pull outthe elasticon her underpants, thus exposing her breasts and pelvicareato some degree. No pills were
found. Savana's motherfiled suit against petitioner school district (Safford), Wilson, Romero, and Schwallier,
alleging that the strip search violated Savana's Fourth Amendment rights. Claiming qualified immunity, the
individuals (hereinafter petitioners) moved for summary judgment.

The District Court granted the motion, finding that there was no Fourth Amendment violation, and the en banc
Ninth Circuitreversed. Following the protocol for evaluating qualified immunity claims, see Saucierv. Katz, 533
U. S. 194, 200, the court held that the strip search was unjustified under the Fourth Amendment test for
searches of children by school officials setoutin NewJerseyv. T. L. O., 469 U. S.325. It thenappliedthe test2
for qualified immunity. Finding that Savana's right was clearly established at the time of the search, itreversed
the summary judgmentas to Wilson, but affirmed as to Schwallierand Romero because they were not
independentdecision makers.

Issue: Whethera 13-year-old student's Fourth Amendment right was violated when she was subjected toa
search of herbra and underpants by school officials acting on reasonable suspicion that she had brought
forbidden prescription and over-the-counter drugs to school.
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Held: Search did violate the Constitution, but the school official was entitled to qualified immunity from
liability.

SOUTER, J., delivered the opinion of the Court, in which ROBERTS,

C.J., and SCALIA, KENNEDY, BREYER, and ALITO, JJ., joined, and in which STEVENS and GINSBURG, JJ., joined
as to Parts I-lll. STEVENS, J., filed an opinion concurring in part and dissentingin part, in which GINSBURG, J.,
joined. GINSBURG, J., filed an opinion concurring in part and dissentingin part. THOMAS, J., filed an opinion
concurring in the judgmentin part and dissentingin part.

JUSTICE SOUTER: Romero and Schwallier directed Savanato remove herclothes downto herunderwear, and
then"pull out" herbra and the elasticband on herunderpants. Savana's subjective expectation of privacy
againstsuch a searchis inherentin heraccountof itas embarrassing, frightening, and humiliating. The
reasonableness of her expectation (required by the Fourth Amendment standard) is indicated by the
consistent experiences of otheryoung peoplesimilarly searched, whose adolescent vulnerability intensifies the
patentintrusiveness of the exposure. The common reaction of these adolescents simply registers the obviously
different meaning of asearch exposing the body from the experience of nakedness or near undressin other
school circumstances. Changing forgymis getting ready for play; exposing forasearch isrespondingto an
accusationreserved forsuspected wrongdoers and fairly understood as so degrading thata number of
communities have decided that strip searchesin schools are neverreasonableand have bannedthemnno
matterwhat the facts maybe.

The indignity of the search does not, of course, outlaw it, but it does implicate the rule of reasonableness as
statedinT. L. O.,that "the search as actually conducted [be] reasonably related in scope to the circumstances
which justified the interference in the first place." The scope will be permissible, thatis, whenitis "not
excessively intrusivein light of the age and sex of the student and the nature of the infraction." Here, the
content of the suspicion failed to match the degree of intrusion. Wilson knew beforehand that the pills were
prescription-strength ibuprofen and over-the-counter naproxen, common pain relievers equivalent to two
Advil, orone Aleve. He must have been aware of the nature and limited threat of the specificdrugs he was
searchingfor, and while justaboutanything can be taken in quantities that will do real harm, Wilson had no
reason to suspect

Nor could Wilson have suspected that Savana was hiding common painkillersin herunderwear. Petitioners
suggest, as a truth universally acknowledged, that "students.. . hid[e] contrabandin orundertheirclothing,"
Reply Brief for Petitioners 8, and cite a smattering of cases of students with contraband intheirunderwear.
But when the categorically extreme intrusiveness of a search down to the body of an adolescent requires some
justification in suspected facts, general background possibilities fall short; areasonable search that extensive
callsfor suspicion thatit will pay off. But nondangerous school contraband does not raise the specter of
stashesinintimate places, andthereis no evidence inthe record of any general practice among Safford Middle
School students of hiding that sort of thingin underwear; neitherJordan nor Marissa suggested to Wilson that
Savanawas doingthat, and the preceding search of Marissa that Wilson ordered yielded nothing. Wilson never
even determined when Marissa had received the pills from Savana;ifithad been afew days before, that
would weigh heavily against any reasonable conclusion that Savana presently had the pills on her person,
much lessin herunderwear. Insum, what was missing from the suspected facts that pointed to Savana was
any indication of dangerto the students from the power of the drugs or their quantity, and any reason to
suppose that Savanawas carrying pillsin her underwear. We think that the combination of these deficiencies
was fatal to finding the search reasonable. Inso holding, we meanto cast noill reflection on the assistant
principal, forthe record raises no doubt that his motive throughout was to eliminate drugs from his school and
protect students from whatJordan Romero had gone through. Parents are known to overreactto protect their
childrenfrom danger, and a school official with responsibility for safety may tend to do the same. The
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differenceis thatthe Fourth Amendment places limits on the official, even with the high degree of deference
that courts must pay to the educator's professional judgment.

We do mean, though, to make it clear that the T. L. O. concernto limita school search to reasonable scope
requiresthe support of reasonable suspicion of danger or of resortto underwearforhiding evidence of
wrongdoing before asearch can reasonably make the quantum leap from outer clothes and backpacks to
exposure of intimate parts. The meaning of such a search, and the degradationits subject may reasonably feel,
place a search that intrusive in a category of its own demandingits own specific suspicions.

Conclusion: Here, the content of the suspicion failed to match the degree of intrusion. Because Wilson knew
that the pillswere common pain relievers, he must have known of their nature and limited threatand had no
reason to suspectthatlarge amounts were being passed around or that individual students had great
quantities. Nor could he have suspected that Savana was hiding common painkillersin herunderwear. When
suspected facts must support the categorically extreme intrusiveness of asearch down to an adolescent's
body, petitioners' general beliefthat students hide contraband intheirclothingfalls short; areasonable search
that extensive calls for suspicion thatit will succeed. Nondangerous school contraband does not conjure up the
specterof stashesinintimate places, and there is no evidence of such behavioratthe school; neitherJordan
nor Marissa suggested that Savanawas doingthat, and the search of Marissayielded nothing. Wilson also
neverdetermined when Marissa had received the pills from Savana; had it been afew days before, that would
weigh heavily against any reasonable conclusion that Savana presently had the pills on her person, much less
inher underwear.

Although the strip search violated Savana's Fourth Amendment rights, petitioners Wilson, Romero, and
Schwallierare protected from liability by qualified immunity because "clearly established law [did]not show
that the search violated the Fourth Amendment," The intrusiveness of the strip search here cannot, under . L.
0., be seenasjustifiably related to the circumstances, butlower court cases viewing school strip searches
differently are numerous enough, with well-reasoned majority and dissenting opinions, to counsel doubt about
the clarity with which the right was previously stated.

JUSTICE GINSBURG, concurringin part and dissentingin part.

| agree with the Court that Assistant Principal Wilson's subjection of 13-year-old Savana Reddingtoa
humiliating strip down search violated the Fourth Amendment. But | also agree with JUSTICE STEVENS, that our
opinionin NewJerseyv.T. L. O.,469 U.S. 325 (1985),"clearly established" the law governing this case.

Fellow student Marissa Glines, caught with pillsin herpocket, accused Redding of supplyingthem. App.
13a.Asked where the blue pillamong several white pillsin Glines's pocket came from, Glines answered: "
guessitslippedinwhenshegave me the IBU 400s." Asked next"whoisshe?", Glines responded: "Savana
Redding." Ibid. As the Court observes nofollow-up questions were asked. Wilson did not test Glines's
accusation for veracity by asking Glines when did Redding give herthe pills, where, for what purpose. Any
reasonable search forthe pills would have ended wheninspection of Redding's backpack and jacket pockets
yielded nothing. Wilson had no cause to suspect, based on priorexperience at the school or cluesinthis case,
that Redding had hidden pills€”containing the equivalent of two Advils orone Aleve€”in herunderwearor
body. To make matters worse, Wilson did not release Redding, to returnto class or to go home, afterthe
search. Instead, he made hersiton a chairoutside his office forovertwo hours. At no pointdid he attemptto
call her parent. Abuse of authority of that order should not be shielded by officialimmunity.

In contrastto T. L. O., where a teacherdiscovered astudent smokingin the lavatory, and where the search was
confinedtothe student's purse, the search of Reddinginvolved herbody and rested on the bare accusation of
anotherstudent whose reliability the Assistant Principal had noreason to trust. The Court's opinioninT. L. O.
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plainly stated the controlling Fourth Amendment law: A search ordered by a school official, evenif "justified at
itsinception," crossesthe constitutional boundary if it becomes "excessively intrusive in light of the age and
sex of the studentand the nature of the infraction."

Here, "the nature of the [supposed] infraction," the slim basis for suspecting Savana Redding, and her"age and
sex," establish beyond doubt that Assistant Principal Wilson's order cannot be reconciled with this Court's
opinioninT. L. O. Wilson's treatment of Redding was abusive and it was not reasonable forhim to believe that
the law permittedit. | join JUSTICE STEVENS in dissenting from the Court's acce ptance of Wilson's qualified
immunity plea, and would affirm the Court of Appeals'judgmentin all respects.
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