Review of Recent Juvenile Cases (2009)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Commitment to TYC not considered cruel and unusual punishment.[In the Matter of
J.M.](09-3-6)

On June 16, 2009, the Texarkana Court of Appeals held that juvenile failed to establish that his
commitment to TYC was cruel and unusual punishment.

9 09-3-6. In the Matter of J.M., No. 06-08-00087-CV, _ S.W.3d ___, 2009 WL 1658078 (Tex.App.-Texarkana,
6/16/09).

Facts: After havingamassed a ratherimpressiverecord of offenses, J.M., ajuvenile, was placed on probation
for felony theft of amotorcycle. OnJuly 7, 2008, the State filed its motion to modify the disposition, alleging
that J.M. violated the terms of his probation by committing misdemeanortheftand resisting arrest, among
otherviolations. The trial court found sufficient evidence supported the allegations and modified the
disposition, sendingJ.M. to the Texas Youth Commission (TYC).J.M. moved fora new trial. Inresponse to the
motion for new trial, the trial court agreed that an error had been made in the judgmentandreformedits
judgmentto correct that error. .M. then filed another motion for new trial, this time unsuccessfully. Itis from
the order sendingJ .M. to TYC that this appeal is being sought.

On appeal, J.M. presents several points of error. One of which he contends the conditions presentat the TYC
facility constitute cruel and unusual punishment.

At a hearingon his motion for new trial, J.M. testified to alaundry list of unpleasant occurrences he has
experienced whileincarcerated at TYC: (1) He was solicited onfouror five occasions to joinagang at TYC's
McLennan County Orientation and Assessment Unit. (2) He has witnessed afight every day that he has been
there, although he has not engagedin any himself. (3) He testified that there are usually only two staff
members (usually women) to supervise the twenty-five boysin each unit or dormitory and that the staff acts
as iftheyare not really concerned about the fighting. (4) On several occasions, the juvenileinthe bed nextto
J.M. threatened to shank him with a filed-down four-to-five-inch screw and then to put his penisinJ.M.'s ear.
Although J.M. reported the threats to staff members, they took no action to remedy it. After havingreported
the situation to the supervisorand askingto be moved, J.M. was only moved to the otherside of the room. (5)
He was threatened with violencefor his decisionto notjoinagang.

On cross-examination, J.M. confirmed that there are surveillance camerasinstalled on the premises. He
suggeststhatas a result of the threats against him, there was a dormitory shakedown, during which the staff
recovered five screwsin the possession of the person who had threatened J.M. J.M. went on to say that his
nemesis had surreptitiously placed one of those screws underJ.M.'sown bed and that the otheryoung man
had beensentto a security lockup fortwenty-fourhours as a disciplinary measure. J.M. admitted that this was
the only specificperson with whom he had continued, identifiable problems. He did, however, report more
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general conflicts with the unwanted gang recruitment. He testified that the constant fightingresultsin
constantreporting of those fights.

Held: Affirmed as corrected

Opinion: The Eighth Amendment prohibits the infliction of punishment that can be characterized as "cruel and
unusual." U.S. Const.amend. VIII; Tex. Const. art. 1, § 13. "Juvenilecases, though classified as civil proceedings,
are quasi-criminal in nature and frequently concern constitutional rights and procedures normally found only
incriminal law." Inre H.V., 252 S.W.3d 319, 323 (Tex.2008). Due to this similarity, we examine casesinvolving
claims of cruel and unusual punishmentin the context of confinement for criminal offenses for guidance here.
Confinementin astate-prisonfacility isaform of punishment subject to scrutiny under the Eighth
Amendment. The Eighth Amendment's prohibition of cruel and unusual punishment was made applicable to
the states by the Due Process Clause of the Fourteenth Amendment.

We note that the Constitution does not mandate comfortable prisons. See Rhodes, 452 U.S. at 349.

Today the Eighth Amendment prohibits punishments which, although not physically barbarous,
"involve the unnecessary and wanton infliction of pain," orare grossly disproportionate to the severity
of the crime. Among "unnecessary and wanton" inflictions of pain are those that are "totally without
penological justification."

Id. at 346 (citations omitted).

There should notbe a gross disproportionality between the conditions of confinement and the severity of the
offense orcondition which led to the confinement. Seeid. at 347.

J.M. does notaddress the seriousness of the offenses with which he was charged or the persistence of his
conduct that precipitated the order of commitmentto TYC. Further, the thrust of hisargument does not
advance the theory that he has beensingled outforany treatment by TYC officials as any punitive measure.
Rather, his allegations seemtorest uponthe contention thatthe generally dangerous or frightening conditions
to whichvirtually all those incarcerated at TYC are subjected during their stays amounts to the imposition of
cruel and unusual punishment.

Much of the caselaw definingthe term "cruel and unusual” rise from actions in tort whereininmatesin prison
situations have sought to recoverdamages fromthe prison officials for what they have alleged were their
subjectionto cruel and unusual punishment. While not controlling here, it provides some guidance in drawing
the parameters of the term "cruel and unusual."

In orderto prove a claim of Eighth Amendment cruel and unusual punishmentin atort case against prison
officialsinvolving the "prison-conditions" context, an inmate must demonstrate: (1) that the deprivation
alleged was "sufficiently serious" and (2) that there was an unnecessary and wanton infliction of pain.

In casesinvolvingafailure to prevent harm, the plaintiff must demonstrateanincarceration under conditions
posinga substantial risk of serious harm. In orderto be "[O]bjectively, 'sufficiently serious' ... a prison official's
act or omission mustresultinthe denial of the 'minimal civilized measure of life's necessities.'" Farmer, 511
U.S. at 834 (citations omitted). Although routine discomfortinherentin the prison environmentisinadequate
to satisfy an Eighth Amendmentinquiry, only "those deprivations denying 'the minimal civilized measure of
life's necessities' ... are sufficiently grave to form the basis of an Eighth Amendmentviolation." Wilson v. Seiter,
501 U.S. 294, 298, 111 S.Ct. 2321, 115 L.Ed.2d 271 (1991) (quoting Rhodes, 452 U.S. at 347). In determining
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whethera constitutional violation has occurred, we must considerthe circumstances, nature, and duration of a
deprivation of these necessities.

An inmate does have an Eighth Amendment rightto be reasonably protected from the constant threat of
assaults and violence by fellow inmates. A pervasive risk of harmis deemed to existwheninmates are
assaulted by other prisoners with such frequency thatthere is a reasonable fearfor theirsafety and jail
personnel are reasonablyapprised of the existence of the threat toinmate safety and the need for protective
action. see also State v. Mungia, 119 S.W.3d 814, 817 (Tex.Crim.App.2003) (concluding no constitutional
violation had occurred where record showed only the possibility appellee may be killed if sent to prison).

In determining whetherthe conditions of confinement violate the Eighth Amendment, the courts considerall
of the circumstances of incarcerationin orderto arrive at a decision asto whetherthe circumstances affront
contemporary standards of decency. The several conditions that mightlend themselves to finding an overall
violation must have amutually enforcing effect that resultsinthe deprivation of asingle, identifiable human
need such as food, warmth, or exercise.

Here, the evidence uponwhich J.M. reliesis primarily anecdotal, showing attempts atintimidation by other
TYC detainees and repeated fights amongthose otherdetainees, all of which apparently has caused himto
fearfor hissafety. He has not alleged that he has actually suffered any physical harm by eitherotherdetainees
or action on the part of TYC officials to unreasonably discipline him.

For the most part, people who are prone to obey rules and to follow the general mores of society are unlikely
to be housedinTYC; itis not a church camp. Itislikelythat).M.'s experience is not substantially different from
most other personsinthe custody of TYC and he is, in essence, requesting that we find thatanyone whoiis
placedinthe custody of TYC has been deprived of constitutional rights. J.M.'s testimony and the quarterly
reports concerningthe reporting of incidences made within TYC do not establish an Eighth Amendment
violation. The publichas heard that TYC has experienced agood deal of safety concerns and problems with
reporting of incidences, especially concerning misconduct by staff. However, J.M.'s account of his treatment
and experience in the McLennan Unit fails to demonstrate the evidence of cruel and unusual punishment.
Accordingto J.M., he did reportthe threats made from the otherjuvenileconcerning the shank and
threatened sexual assault. The record suggests that at some pointfollowing hisreport or reports, the staff
conducted a search of the dormitory and recovered the shanks, one of which was found underJ.M.'s bed.
Further, J.M. was moved away from that particularjuvenile. Whileitis notentirely clear, itappearsthereisa
common sleepingroom at the facility, and J.M. was moved to the otherside of that common area. J.M.'s
specifictestimony concerning the threats whilein the facility are limited to the threats from this juvenile
which, from the record, appearto have been addressed. His more general testimony regarding the gang
recruitment provides very little detail otherthan athreat of beingaccostedif he did not join. The recordis not
clearthat he reported those incidents.

It appearsthat J.M.'s stay at the facility has not been a pleasant one; the Constitution does not guarantee that
it will be. It does appearthe staff has taken measurestoremove or reduce the risk to J.M. posed by the
threateningjuvenile. So, now that the search removed the shanks with which he was threatened and removed
J.M. away from that juvenile, J.M. cannot establish that he continues to experience a sufficiently serious risk of
harm. Further, and more definitively, J.M.'s contention fails to establish that TYC officials did not take steps to
addressJ.M.'s concernsforsafety, and TYC cannot be said to have acted in reckless disregard of the threats
posedtoJ).M. We overrule J.M.'s point of error concerning cruel and unusual punishment.

Further, we are mindful of ourrole inthe administration of justice. When reviewing policies designed to
preserve internal order, discipline, and security, acourt should accord broad deference to prison
administrators regarding the reasonableness of the scope, the manner, the place, and the justification of a
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particular policy. In other words, courts should play a very limited role in the administration of detention
facilities.

Conclusion: Because the trial court did notabuse its discretion by modifyingJ.M.'s disposition and committing
himto TYC, because the modification orderis sufficiently specific, and because J.M. has failed to establish that
hiscommitmentto TYC is cruel and unusual punishmentoris a violation of hisright to equal protection of the
law, we overrule his points of error. J.M. is correctin that the modification order contains an errorwhen it
states that theft, inthis situation, is punishable by confinement; that error, however, does not affect the
validity of the order or the outcome of the case. We have and do exercise the authority to correct the trial
court's orderto reflectthat the offense of theft, onthese facts, is not, as the order states, punishable by
confinement. We affirm the judgment as corrected.
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