Review of Recent Juvenile Cases (2009)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Jury can not consider indeterminate sentence in a determinate sentence case.[In the
Matter of J.B.L.](09-2-8)

On March 5, 2009, the Eastland Court of Appeals held that due process rights were not violated
were grand jury certified petition upon probable cause as apposed to jury deciding same issue
beyond a reasonable doubt.

9 09-2-8. In the Matter of J.B.L., MEMORANDUM, 2009 WL 545573 (Tex.App.-Eastland, 3/5/09).

Facts: The State filed a petition for determinate sentencing alleging thatJ.B.L. committed aggravated robbery
by threatening Coats with adeadly weapon while in the course of committingatheft. The grand jury certified
the petition.J.B.L. pleaded true to the petition and elected to goto a jury fordisposition. Afteratwo-day trial,
the jury assessed disposition at thirty years confinement.

Issue on Appeal

J.B.L.arguesin oneissue that the determinate sentencing statute, as appliedin this case, violates the Due
Process Clause of the Fifth Amendment of the United States Constitution by increasing his punishment without
allowing himto presentthe enhancementto the jury for consideration beyond areasonable doubt.

Held: Affirmed

Memorandum Opinion: When a juvenile commits afelony, the juvenile court may impose eitheran
indeterminate sentence ora determinate sentence. Section 54.04. If a juvenile commits an aggravated
robbery, underanindeterminate sentence, he would spend atleast one year confined in the Texas Youth
Commission, and the Texas Youth Commission would be required to release him no laterthan his nineteenth
birthday. Section 54.04(d)(2); Tex. Hum. Res.Code Ann. § 61.084(e) (Vernon Supp.2008). [FN4] However, when
ajuvenileischarged with aggravated robbery, the State also has the option tofile a petition fordeterminate
sentencing with the grand jury. Tex. Fam.Code Ann. §53.045(a)(7) (Vernon 2008). If the grand jury certifies the
petition for determinate sentencing, ajury may sentence the juvenile to commitment to the Texas Youth
Commission with a possibletransferto the Texas Department of Criminal Justice foraterm not to exceed forty
years. Section 54.04(d)(3). The following steps must be takenin orderfora court to impose adeterminate
sentence: (1) the State's petition must allege that the juvenile committed one of the crimes enumerated
inTex. Fam.Code Ann. § 53.045(a) (Vernon 2008); (2) the State must referthe petitiontothe grandjury;(3)
the grand jury must approve the petition by avote of at least nine jurors; (4) the approval by the grand jury
must be certified to the court; and (5) the certification must be enteredin the record. Tex. Fam.Code Ann. §§
53.045, 54.04(d)(3) (Vernon 2008); Inre S.J., 977 S.W.2d 147, 149 (Tex.App.-San Antonio 1998, no pet.).
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ENA4. J.B.L.arguesin his brief that he may be confined to the Texas Youth Commission until his
twenty-first birthday; however, in 2007, the 80th legislature amended the statute forthe
Texas Youth Commission to terminate its control once the juvenileturns nineteen instead of
twenty-one. Thisamended statute became effective June 8, 2007. J.B.L. was sentenced to the
Texas Youth CommissiononJune 13, 2007. See Act of June 8, 2007, 80th Leg.,R.S., ch. 263, §§
53, 78, 2007 Tex. Sess. Law Serv. 421, 449 (Vernon) (codifiedin Tex. Hum. Res.Code Ann. §
61.084(e) (Vernon Supp.2008)).

A juvenile who receives adeterminate sentence is initially committed to the Texas Youth Commission's
custody. Section 54.04(d)(3). However, when the juvenile turns sixteen but before he turns nineteen, the Texas
Youth Commission may referthe juvenileto the committing court fora transfer hearing. Tex. Hum. Res.Code
Ann. § 61.079(a) (Vernon Supp.2008). At the transferhearing, the committing court has the authority to (1)
returnthe juvenile to the Texas Youth Commission with approval for the release of the juvenile under
supervision, (2) return the juvenileto the Texas Youth Commission without the approval forthe release of the
juvenileundersupervision, or (3) orderthe transferof the juvenileto the custody of the Texas Department of
Criminal Justice, Institutional Division. Tex. Fam.Code Ann. § 54.11(i), (j) (Vernon 2008). An appeal may be
taken froman order transferring the juvenile to the Texas Department of CriminalJustice, Institutional
Division. Tex. Fam.Code Ann. §56.01(c)(2) (Vernon 2008). If the Texas Youth Commission does notreferthe
juveniletothe committing court fora transfer hearing before his nineteenth birthday, the Commission must
eitherdischarge the juvenile fromits custody ortransferthe juvenile to the Texas Department of Criminal
Justice, Division of Pardons and Paroles, to serve out the juvenile's sentence on parole. Tex. Hum. Res.Code
Ann. § 61.084(e), (g) (Vernon Supp.2008).

J.B.L. argues that his due process rights were violated because, ratherthan havingajury determinebeyond a
reasonable doubt whether his punishmentshould be increased from anindeterminate sentencetoa
determinate sentence, the grand jury certified the petition for determinate sentencing based upon probable
cause. J.B.L. arguesthat the jury should have had an opportunity to consideranindeterminate sentence. At
the disposition hearing, the probation officer, Amechi Esekody, testified on direct examination that her
recommendation was thatJ.B.L. be committed to the Texas Youth Commission foranindeterminate sentence.
J.B.L. cross-examined Esekody as to why he would be a candidate forindeterminate sentencing.

Q. Isitsafe for this jury to conclude, then, that [J.B.L.]'s behaviors are more associated with child-like
behaviorsthan adult behaviors and that's why you're recommending he go to the youth commission
for an indeterminatetime period? Can we draw that conclusion or not?

A. ltwould be difficultto draw that conclusion based on the fact of his extensive recordin the juvenile
justice system.

On redirect, the State clarified with the witness thatit was seeking adeterminate sentence. J.B.L. objected to
that line of questioning, stating that the jury should have the option of sentencinghimto an indeterminate
sentence asa lesserincluded type of sentence. The trial court overruled the objection. J.B.L. did not presentan
instruction foran indeterminate sentence in the charge.

The jury wasinstructed that, in order to assess a disposition, it must find that the juvenileisin need of
rehabilitation orthat the protection of the publicrequires disposition be made. The jury was charged that the
disposition foraggravated robbery was commitmentto the Texas Youth Commission, with a possibletransfer
to the Texas Department of Criminal Justice, Institutional Division, or the Division of Pardons and Paroles for
no more than forty years. The jury was instructed that, if it assessed the disposition foraterm of not more
than tenyears, thenitcould place the juvenile on probation as an alternative to commitment to the Texas
Youth Commission. The jury was alsoinstructed thatit could not have a disposition placing the juvenile on
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probation outside the juvenile'shome unlessitfound beyond areasonabledoubtthat the juvenile's home did
not provide the quality of care and level of support and supervision that the juvenile needed to meetthe
conditions of probation.

The jury found beyond areasonable doubt thatJ.B.L. wasin need of rehabilitation or that the protection of the
publicrequired disposition be made. The jury assessed punishment at thirty years confinement and, therefore,
did not consider probationforJ.B.L.

On appeal, J.B.L. reliesupon Apprendiv. New Jersey, 530 U.S. 466 (2000). In Apprendi, the appellantfired
several .22 caliberbullets into the home of an African-American family that had moved into a previously all-
white neighborhood. Id. at 469. Apprendi admitted to the shooting and stated that he did not wantthe family
inthe neighborhood because they were black. /d. He was charged with twenty-three different counts alleging
shootings on fourdifferent dates and the unlawful possession of various weapons. Id. None of the counts
referred tothe hate crime statute or that Apprendi acted fora racially biased purpose. Apprendi entered into a
pleabargainagreementinwhich he pleaded guilty to two counts of second degree possession of afirearm for
an unlawful purpose and one count of the third degree offense of unlawful possession of an antipersonnel
bomb. Id. at 469-70. The State agreed to drop the remainingtwenty counts. The State reserved the right to
requestthatthe court impose an enhanced sentence on the ground that the offense was committed with a
biased purpose, and Apprendireserved the right to appeal the constitutionality of the hate crime statute. /d. at
470.

After Apprendi pleaded guilty, the State moved to enhance the sentence under New Jersey's hate crime
statute. /d. The trial court found by a preponderance of the evidence that Apprendi's purposein committing
the crime was to intimidate the victim and that the crime was motivated by racial bias. Id. at 471. The trial
court sentenced Apprendi to twelve years confinement for one of the possession of firearm counts and to
shorter concurrent sentences onthe othercounts. /d.

The United States Supreme Court held that, "[o]therthan the fact of a prior conviction, any factthat increases
the penalty fora crime beyond the prescribed statutory maximum must be submitted to a jury, and proved
beyond areasonable doubt." Id. at 490. The high court wentonto say that "[i]tis unconstitutional fora
legislatureto remove from the jury the assessment of facts thatincrease the prescribed range of penalties to
which a criminal defendantis exposed. Itis equally clear that such facts must be established by proof beyond a
reasonable doubt." /d.

Apprendiis distinguishable from the case before usinanumberof ways. In Apprendi, the issue was thata
factual determination authorizing anincrease in punishment was not made by a jury on the basis of proof
beyond areasonable doubt. /d. at 469. Alsoin Apprendi, the appellant pleaded guilty to possession of a firearm
for an unlawful purpose and unlawful possession of a prohibited weapon. However, there was no mention of
the hate crime statute inthe charginginstrument. After Apprendi pleaded guilty, the State soughtto increase
the punishment by filinga motion to enhance the sentence underthe hate crime statute. Here, there are no
facts that change the range of punishment. Rather, once the State decided tofile a petition for determinate
sentencing, the range of punishmentwas set. There was notan enhancementin punishment. The range of
punishmentdid notincrease based on any facts that were not presentedtothe jury. All the facts were
presentedtothe jurywhenitdecided).B.L.'sdisposition.

J.B.L. also argues that the determinate sentencing statute increases the stigmaassociated with his activity by
changingthe consequences of such criminal activity from a confidential, privileged period of juvenile
supervisionto a firstdegree felony conviction on J.B.L.'s publicadult record. The Due Process Clause of the
Fifth Amendment of the United States Constitution requires that any fact that increases the maximum penalty
for a crime mustbe chargedin an indictment, submitted toajury, and proven beyond areasonable
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doubt. Jonesv. United States, 526 U.S. 227, 243 (1999). This case metall of those requirements. The petition
for determinate sentencing acts as an indictment. Section 53.045(d); Inre R.L.H., 771 S.W.2d 697, 699
(Tex.App.-Austin 1989, writden'd). A petition, acting as an indictment, was presented to the grand jury, all the
facts were submitted tothe jury, and all the facts were proven beyond areasonable doubt.

WhetherJ.B.L. will serve any time inthe Texas Department of CriminalJustice, Institutional Division, hinges on
therequired transferhearing.).B.L. has notbeen transferred to the Texas Department of CriminalJustice,
Institutional Division, and the required referral for atransfer hearing has not been made to the committing
court. If the committing court doesissue an order transferringJ.B.L. to the Texas Department of Criminal
Justice, Institutional Division, then he may appeal thatorder. However, because J.B.L. may not serve any time
inthe Texas Department of Criminal Justice, Institutional Division, his claims are not ripe forreview. An opinion
on J.B.L.'sdue process claims at this time would be wholly advisory. InreS.B.C., 805 S.W.2d 1, 5 (Tex.App.-
Tyler 1991, writden'd). This court has no authority to renderadvisory opinions. Mayhew v. Town of Sunnyvale,
964 S.W.2d 922, 928 (Tex.1998); City of Garlandv. Louton, 691 S.W.2d 603, 605 (Tex.1985).J.B.L.'sissue on
appealisoverruled.

Conclusion: We affirm the judgment of the trial court.
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