Review of Recent Juvenile Cases (2009)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Search by school administrator of male juvenile's waistband for marijuana
considered reasonable.[In the Matter of A.H.A.](09-1-12)

On December 30, 2008, the Austin Court of Appeals held that lifting of shirt of male to expose
waistband and placing thumbs in waistband between pants and gym shorts, and moving hands
outward in search for marijuana was reasonable related in scope to circumstances at hand (no pun
intended) for administrative search for marijuana at school.

9 09-1-12. In the Matter of A.H.A., MEMORANDUM, No. 03-07-00296-CV, 2008 WL 5423258 (Tex.App.-Austin.
12/30/08).

Facts: The search at issue was conducted by Ricardo Soliz, an assistant principal at Akins High School in the
Austin Independent School District. In searches of students by publicschool officials, the standard of suspicion
necessary to comport with the Fourth Amendmentis reasonable suspicion, not probable cause. New Jersey v.
T.L.0., 469 U.S. 325, 340-41 (1986). To determinewhether the facts warranta finding of reasonable suspicion,
we considerwhether(1) the action was justified atitsinception; and (2) the search as actually conducted was
reasonably relatedin scope tothe circumstancesthatjustified the original interference. K.C.B., 141 S.W.3d at
306.

Soliz, the only witness atthe suppression hearing, testified that at noon on January 30, 2007, he was
monitoringthe outside courtyard area of the school when he saw two freshman students, A.H.A.and G.R,,
enterthe courtyard from the bus stop area. Soliz testified that freshmen were not supposed to leave the
courtyard during theirlunch hour and that the bus stop was off limits to students at that time of day. When
the two boys saw Soliz, they made a sharp turn and attempted to join a group of boys who were playingball.

Soliz called the two boys overto him. As they approached, Solizsmelled smoke. When the boys denied
smoking, Soliz asked to smell their hands. He detected what he knew from his experience was the odor of
marihuana.

Soliztook the boysto a room near the cafeteriawhere they were joined by anotherassistant principal and a
security guard. Solizfirstasked G.R. if he had anythingin his possession that he should not have. Soliz testified,
"[G.R.]right away, he says, you know what, I've got nothing on me. He started taking off shoes... and it was
like he wasn't scared of anything." Meanwhile, Soliz noticed that "[A.H.A.]here getsreal nervous and is taking
deep breathsandis grabbing his waistband.... I told him you're making me real nervous by the way you're
acting."

Aftersearching G.R. and finding nothing of consequence, Soliz turned his full attention to A.H.A. Soliz began by
having A.H.A. empty his pockets. Soliz testified that he could smell marihuanaon A.H.A.'s breath as they stood
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close to each other, and he described the marihuanaodoron A.H.A.'shands as "pungent." Solizthen asked
A.H.A.to lifthisshirtto expose his waistband. Solizsaid that A.H.A. was wearing "real baggy pants" overgym
shorts. Solizputhisthumbsin A.H.A.'s waistband between his pants and the gym shorts, inthe area of his
navel. Soliz testified that histhumbs were "within the belt, width of a belt." Solizmoved his hands outwards
and, as he did, Solizfelt"an awkward ball or mass around the waistline." Soliz testified that this mass was
aboutthe size of a golf ball. Soliz pulled the mass from A.H.A.'s waistlineand saw that it was a clear plasticbag
containing what appeared to be marihuana.

Held: Affirmed

Memorandum Opinion: A.H.A. does not contend that the search was unjustified atitsinception. Instead, he
urges that the scope of the search unreasonably exceeded that initial justification. Specifically, A.H.A. argues
that Soliz's "touching [A.H.A.]'s waistand lower stomach area, underthe clothes, skin on skin, mere
centimetersfrom [A.H.A.]'s genital area ... [was] tantamount to an unreasonable strip search ora near-strip
search." A.H.A. argues that such a touching by a school administrator "goes against society's norms and
sensibilities regarding what is expected from an educatorin a publicschool setting, so asto be almost perse
unreasonable."

A.H.A. exaggerates the intrusiveness of the search. Soliz did not conduct a strip search or even a "near-strip
search." A.H.A. was not made to remove any of his clothing or drop his pants to his knees. Solizdid not touch,
examine, orsee A.H.A.'s genitals orany other private part of hisbody. A.H.A. was asked only to raise his shirt
high enough to expose the waistline of his pants. Soliz testified that this did notexpose A.H.A.'s "bare belly."
Although, inresponse to cross-examination, Solizindicated that it would be "fairto say that [his] thumbswere
contacting [A.H.A.]'s bare skin," Soliz also testified that his thumbs were placed between A.H.A.'s pants and his
gym shorts, and not inside the gym shorts or any underwear A.H.A. might have been wearing. The search was
conductedina private roomin the presence of two otheradults and anotherstudent. Looking at the evidence
inthe light most favorable to the court's ruling, considering that the search was initiallyjustified by Soliz's
suspicionthat A.H.A. possessed marihuana, and takinginto consideration Soliz's testimony that the waistline is
a common place for students to hide drugs, we conclude that the scope of the search was reasonably related
to the circumstances thatjustified the original interference.

Contraryto A.H.A.'sargument, the search was not shown to have violated school district policy. During his
cross-examination of Soliz, A.H.A.'s attorney referred to the Austin school district's written policy regarding
searches of students. A copy of this policy was not admitted in evidence, but Soliz did confirm thatthe policy
includes the statement, "School officials may search astudent's outer clothing, pockets or property by
establishingreasonable cause orsecuring student's voluntary consent." We find that Soliz's search of the
waistband of A.H.A.'s pants did not violate this school district policy.

Finally, A.H.A. argues thatthe marihuanashould have been suppressed pursuant to the statutory exclusionary
rule. The code of criminal procedure providesthat evidence obtained by an officer or other personinviolation
of the constitution or laws of Texas or the United States may not be admittedin evidence. Tex.Code Crim.
Proc. Ann. art. 38.23(a) (West 2005). This statute appliesto juvenile proceedings. Tex. Fam.Code Ann. §
51.17(c) (WestSupp.2008). A.H.A. asserts that in searching him, Solizintentionally or knowingly caused
physical contact that Solizknew orshould have reasonably believed would be offensive to A.H.A. See Tex.
Penal Code Ann. § 22.01(a)(3) (West Supp.2008). Therefore, he argues, the marihuana was obtainedin
violation of state law.

For the purpose of the article 38.23 exclusionaryrule, a private citizen's conductis judged by the same
standards that apply to the conduct of police officers. Miles v. State, 241 S.W.3d 28, 36 (Tex.Crim.App.2007).
When a private person's conductis challenged pursuantto article 38.23, we must ask whethera police officer
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standinginthe private person's shoes would have beenjustified in engagingin the challenged conduct.

See Pitonyakv. State, 253 S.W.3d 834, 850 (Tex.App.--Austin 2008, pet. ref'd). We are aware of no authority,
and A.H.A. cites none, holding that a police officer conducting an otherwise lawful search of the personis
guilty of an assault merely because the person regards the search as offensive. See also Tex. Penal Code Ann.

§§ 9.21 (publicduty defense), 9.51 (use of force during search) (West 2003). A.H.A.'s contention that the
marihuanashould have been suppressed because Soliz was guilty of an assaultis without merit.

Conclusion: A.H.A.'sissue on appealisoverruled, and the juvenile court's judgmentis affirmed.
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