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by
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San Antonio, Texas

Evidence was sufficient to sustain trial court's decision to grant State's Motion For
Discretionary Transferto Adult Criminal Court in capital murder
prosecution.[Sepulvado v. State](09-1-10)

On December 23, 2008, the Tyler Court of Appeals held that if the evidence establishes enough of
the factorsin TFC §54.02(f) to convince the juvenile court that a transfer isin the best interest of
the child and community, they would not disturb that order.

9] 09-1-10. Sepulvadov. State, MEMORANDUM, No. 12-07-00190-CR, 2008 WL 5339934 (Tex.App.-Tyler,
12/23/08).

Facts: James Kelly was murdered in hishome while he sleptin October2005. The record reflects that
Appellant's mother, MarciaKelly, promised money to whoeverwould killKelly, her husband. The record
reflectsthat Appellant, Kelly's stepdaughter, soughtto solicit persons to carry out the murderand was present
when Kelly was murdered. Appellant was takeninto custody in connection with Kelly's death, detained as a
juvenile, [FN1] and charged with capital murder. Thereafter, the State filed amotion for discretionary transfer
to adultcriminal court. On February 17, 2006, the juvenile courtheld a hearing onthe State's motion.

FN1. Appellant was sixteen years old at the time of her arrest.

Dr. Donald Winsted, lll, alicensed psychologist, testified concerning his assessment of Appellant. Winsted
testified that Appellanthad an 1Q composite of 73, which he categorized as "borderline intelligence."
Accordingto Winsted, apersonwithan IQin thisrange is reasonably capable of negotiating day to day
activities, canlearntodrive a car, can have a job, and can undertake various normal adapted living skills.
Winsted furthertestified thata person with such an IQtends to engageina "concrete type of thinking" and
has difficulty seeing gray areas and dealing with complex information. Winsted described Appellant as not
havinga high level of maturity. Winstead elaborated that, from aneurological developmental standpoint,
Appellantcould be likened to a person of betweentenyears and tenyears, eleven monthsin age. Winsted
described this assessment as a measure of how well developed Appellant's brain is and summarized his
findings, stating that Appellant had a significant lack of sophistication. Winsted stated that someone with a
profile like Appellant's would tend to be more influenced by that person's mother's request that she kill
someone and would have more difficulty deciding that such a thing was not in her bestinterest.

Winsted also testified concerning persons with an "underdeveloped social conscience." Winsted described this
behavioral issueasinvolvingaperson'sinability to understand how heractions mightimpactanother person.
Winsted stated that the most dangerous type of personis one who has an underdeveloped social conscience
because such a person knows, somewhat, the difference between rightand wrong, but does not necessarily
empathize with orrecognize how her actions affect other people. In other words, the person hasan
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underdeveloped socialconscience "and nothing's botheringthem." Yet, according to Winsted, the positive
factor withregard to Appellantisthat she admits she has some emotional difficulties. Winsted elaborated,
stating that, even though Appellant had antisocial tendencies, she showed that she was not "simply
comfortable with what's happeningin herlife." Winsted described Appellant's level of understanding with
regard to Kelly's murderas "limited," but declined to conclude that she did not understand what she was
doing. Winsted furtherdeclined to equate Appellant's delayed level of maturity with alack of understanding of
heractions. Winsted acknowledged that Appellant had difficulty in controlling her hostile impulses. Further,
Winsted agreed thata person who has difficulty in controlling her hostile impulses to the extent that she
participatesinamurderpresentsa dangerto societyas a whole. Winsted categorized his prognosis of
Appellantas"guarded," which he explained meant that there was limited hopethat Appellant would be able
to overcome herdifficulties, "whetherthey be temperament or geneticor whetherthey be environmental."

At the conclusion of the hearing, the juvenile court made the following findings:

[T]he Court has considered the factors listed in Texas Family Code, Section 54.02(f) and related those
factors to the evidence produced intoday's hearing.

The Court finds that the alleged offense was againstaperson .... [T]he Courtfinds thatall parties were
properly served and that all notice was given within the statutory time lines; and thatin considering
the sophistication and the maturity of the child, the Court finds that the respondentis sufficiently
sophisticated and mature to be tried as an adult; and furtherfinds that the child is sufficiently mature
to aid her attorneyin herdefense.

... [T]lhe court has considered the record and previous history of the child and the prospects of
adequate protection of the publicand the likelihood of rehabilitation of the child by use of procedures
[and] services of the facility currently available to the juvenile court, and the Court finds thatthe
procedures [and] services of the facility [that] is currently available to the juvenile court will not likely
rehabilitatethe respondent and that the publiccannot be adequately protected; and that aftera full
investigation hearing of the child, her circumstances, and the circumstances of the offense was
conducted by the Court, the Court finds thatthere is probable cause to believe the child committed
the offense as alleged; and thatin consideringthe seriousness of the offense and the background of
the child, finds that because of the seriousness of the [offense] and the background of the child, the
welfare of the community requires the criminal proceedings to proceedin criminal court concerning
the affirmation of felony offenses and all criminal conduct occurringin the said criminal episodes.

Therefore, the 420th Judicial District Court, sitting as juvenile court, is waived in this--the jurisdiction is
waived by that Court and the cause will be transferred for appropriate criminal district court
proceedings tothe 420th Judicial District Court, those proceedings to be had with the respondentas
an adultinaccordance with the Texas Code of Criminal Procedure.

Following hertransferto district court, Appellant was tried and convicted of capital murderand sentenced to
imprisonment for life without the possibility of parole. This appeal followed.

Held: Affirmed

Memorandum Opinion: In her sole issue, Appellant argues that the juvenile court abused its discretion by
waivingits jurisdiction and transferring herto district court so that she could be tried for capital murderas an
adult. The juvenile court may waive its exclusive original jurisdiction and transfera child to the appropriate
district court or criminal district court for criminal proceedings. See Tex. Fam.Code Ann. §54.02(a) (Vernon
2002). In a juvenile courttransfer proceeding, the burdenis uponthe prosecuting attorney to present
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evidence thatwill form the basis of the court's decision. SeeInre E.D.N., 635 S.W.2d 798, 800 (Tex.App.-
Corpus Christi 1982, no pet.). The purpose of the proceedingisto determinewhetheritisinthe bestinterest
of the child and of society to retain jurisdiction in the juvenile court orto transferthe child to the district court
for adult criminal proceedings. Id. To facilitate this decision, the legislature has provided criteria forthe court
to consider. See Tex. Fam.Code Ann. § 54.02(f) (Vernon 2002). Section 54.02(f) sets forth that in makingthe
determination to waive its original jurisdiction and transfer, the court shall consider, among other matters, the
following:

(1) whetherthe alleged offense was against person or property, with greater weight in favor of
transfergivento offenses againstthe person;

(2) the sophistication and maturity of the child;
(3) the record and previous history of the child; and

(4) the prospects of adequate protection of the publicand the likelihood of the rehabilitation of the
child by use of procedures, services, and facilities currently available to the juvenile court. /d.

While the court must considerall of these factors, it need not find that they have all been established. In re
E.D.N., 635 S.W.2d at 800. Inorder to transferthe case, the juvenile court must conclude that the seriousness
of the offense orthe background of the child and welfare of the community requires criminal proceedings.
See Tex. Fam.Code Ann. §554.02(a)(3) (Vernon 2002); Inre E.D.N., 635 S.W.2d at 800 (citingJ.D.P. v. State, 609
S.W.2d 868, 870 (Tex.Civ.App.-Texarkana 1980, no writ)). If the evidence establishes enough of the factors
insection 54.02(f) to convince the juvenile courtthata transferisinthe bestinterest of the childand
community, we will notdisturb thatorder. SeeInre E.D.N., 635 S.W.2d at 800.

The juvenile courtisthe sole factfinderina pretrial hearingand may choose to believe ordisbelieve any orall
of the witnesses'testimony. Seelnre D.W.L., 828 S.W.2d 520, 525 (Tex.App.-Houston [14th Dist.] 1992, no
pet.). Absentashowing of an abuse of discretion, we will not disturb the juvenile court's findings. Id. The
juvenile courtabusesits discretion whenitacts without reference to any guiding rules and principles, oractsin
a mannerthat is arbitrary or capricious. Cameronv. State, 988 S.W.2d 835, 844 (Tex. App-San Antonio 1999,
pet.ref'd). The fact that the appellate court may have reached a different conclusion than the trial court did
withinits discretionary authority does not demonstrate thatan abuse of discretion has occurred. /d.

Here, we initially note that Appellant was charged with capital murder, an offense against a person. We further
note that Appellant has notarguedin herbrief concerningthe factorrelated to herrecord or previous history.

Sophistication and Maturity

Appellantargues atlength thatthe record does not supportthe juvenile court's finding that Appellant was
sufficiently sophisticated and mature to be tried as an adult. The purpose of an inquiry into the mental ability
and maturity of the juvenileisto determine whether she appreciates the nature and effect of hervoluntary
actionsand whetherthey were right orwrong. See L.W.F. v. State, 559 S.W.2d 428, 431 (Tex.Civ.App.-Fort
Worth 1977, writref'd n.r.e.). We acknowledge, as does Appellantin her brief, that Winsted testified Appellant
had "lots of issues and problems." However, Winsted was clearin his testimony that though Appellantlacked
sophistication, she admitted to having emotional difficulties. Winsted elaborated, stating that, even though
Appellant had antisocialtendencies, she showed that she was not "simply comfortable with what's happening
inher life." Winsted described Appellant's level of understanding with regard to Kelly's murder as "limited,"
but declined to conclude that she did not understand what she was doing. Winsted further declined to equate
Appellant's delayed level of maturity with alack of understanding of heractions. Given Winsted's testimony,
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we conclude thatthe juvenile court could reasonably have found that Appellant appreciated the nature and
effect of hervoluntary actions and whethersuch actions were right or wrong.

The Prospects of Adequate Protection of the Public

The entirety of Appellant's argument concerning this factoris as follows: "Had the juvenile court retained
jurisdiction, Shainawould have been eligible for commitment to the Texas Youth Commission [f]or proceedings
under Determinate Sentencing which would have allowed the Juvenile Court to reassess hersuitability for
transferat a later date." Appellant makes no further contentions as to how Appellant's commitment to the
Texas Youth Commission for proceedings underdeterminate sentencing or the juvenile's court's opportunity
to reassess hersuitability fortransferata later date adequately protects the public. Furthermore, Appellant
has cited to no authority nor has she made any citation to the record in her briefing on this factor.

See Tex.R.App.P.38.1(h). Absent cogentargumenton Appellant's part, we declineto conclude thatthe
juvenilecourtabusedits discretion with regard to this factor.

Likelihood of Rehabilitation of the Child

Appellantreasserts the same argument she made concerningthe "prospects of adequate protection of the
public." Additionally, Appellant argues that Winsted repeatedly asserted that Appellantadmitted she had
problems and metthe criteriaforinpatient mental health and counseling services routinely available to
juvenile probation departments. However, Appellant fails to address Winsted's "guarded" prognosis of
Appellant. Inthe hearing before the juvenile court, Winsted confirmed that by his prognosis of "guarded," he
was conveyingthat "there isalimited hope that [Appellantis] goingto be able to overcome these difficulties,
whethertheybe temperamentorgeneticor whetherthey be environmental[.]" Moreover, Winsted
acknowledged that Appellant had difficulty in controlling her hostileimpulses and agreed thata person who
has difficulty in controlling her hostile impulses to the extent that she participatesinamurder presentsa
dangerto society asa whole. Thus, we conclude thatthe juvenile court could have reasonably found thatit
was unlikely that Appellant could be rehabilitated by use of procedures, services, and facilities then available
to the juvenilecourt.

Summary

We have reviewed the entirety of the record in light of the criteriasetforth in section 54.02(f). Having done so,
we do not conclude that the juvenile court acted without reference to any guiding rules and principles, or
acted in a mannerthat was arbitrary or capricious. As such, we hold that the juvenile court did not abuse its
discretion in waivingits exclusivejurisdiction and transferring Appellant to district court so that she could be
tried for capital murderas an adult. Appellant'ssole issue is overruled.

Conclusion: Having overruled Appellant's soleissue, we affirm the juvenile court's order waivingits jurisdiction
overAppellantand transferring herto district court.
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