Review of Recent Juvenile Cases (2009)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

"Do you guys have anything on you that you are not suppose[d] to have?"not
considered custodial interrogation by police officer.[In the Matter of M.A.0.](09-1-
4A)

On December 10, 2008, the San Antonio Court of Appeals, held that when the circumstances show
that the individual acts upon the invitation or request of the police and there are no threats,
express or implied, that he will be forcibly taken, then that person is not in custody at that time.

9] 09-1-4A. In the Matter of M.A.O., MEMORANDUM, No. 04-07-00658-CV, 2008 WL 5170297 (Tex.App.-San
Antonio, 12/10/08).

Facts: Shortly after 11:00 p.m. on Tuesday, June 19, 2007, fifteen-year-old M.A.O. and anotherindividualwere
walkingonthe streetina residentialareain San Antonio. Atthe time, San Antonio police officer Ernest
Stevensand anotherofficer were patrollingthe area, which had a reputation for gangactivity and violence.
Because the individuals appeared to be minors, Stevens decided to find out if they were violating the city's
curfew ordinance. The ordinance made it unlawful for minors to be on the streets withoutan adult after 10:30
p.m.on a weeknight. The officeraccompanying Stevens parked the patrol carabout fifteen feetbehind the
twoindividuals, but he did notturn onthe emergency lights. Stevens got out of the car, calledtothe
individuals, and motioned forthem to come overto him.

The individuals walked overto Stevens, who asked fortheir names and ages. Stevens learned the two
individuals were minors and lived nearby. Stevens did not handcuff M.A.O. and the other minor, nordid he
place theminthe back of the patrol car. Stevens did ask, "Do you guys have anything onyou that you are not
suppose[d] to have?"Inresponse, M.A.O. stated, "I have some pillsin my pocketthat| found." Stevens then
searched M.A.O.'s frontpocket and retrieved nine pills. The pills were notin a container. With the assistance of
the poison control center, Stevens identified some of the pills and confirmed they contained drugs that were
unlawful to possess without a prescription. Stevens then formally arrested M.A.O.

M.A.O.filed amotionto suppress his oral statementand the pills retrieved from his pocket. This motion was
denied by the trial court.

Held: Affirmed.

Memorandum Opinion: In hisfirstissue, M.A.O. argues that eventhough the initial stop toinvestigate a
possible curfew violation was proper, Stevens's legal authority was limited to questioning him about his age
and address. M.A.O. contends Stevens's question, "Do you guys have anything on you you're not supposed to
have?," wentbeyond the permissiblescope of a curfew investigation, thereby violating the municipal curfew
ordinance and the Fourth Amendment of the United States Constitution.
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An investigative detention must be temporary and lastnolongerthanis necessary to effectuate the purpose of
the stop. Kothev. State, 152 S.W.3d 54, 63 (Tex.2004); Davis v. State, 947 S.W.2d 240, 243-44
(Tex.Crim.App.1997). Once the purpose of the stop has been satisfied, the stop may notbe used fora "fishing
expedition forunrelated criminal activity." Davis, 947 S.W.2d at 243 (quoting Ohio v. Robinette, 519 U.S. 33, 41
(1996) (Ginsburg, J., concurring)). Nevertheless, a police officer's questioning, even onasubject unrelated to
the purpose of the stop, is not itself a Fourth Amendment violation. United States v. Estrada, 459 F.3d 627, 631
(5th Cir.2006); United States v. Shabazz, 993 F.2d 431, 436 (5th Cir.1993).

Here, M.A.O. complains of only one question asked by Stevens. M.A.O. suggests this critical question was
asked afterthe curfew investigation was completed. The State suggests Stevens's question was asked shortly
after M.A.O. was stopped. Inreality, the recordis not well-developed as to the question's timing. Additionally,
the record does not establish that Stevens failed to diligently pursue the curfew investigation, or that the
question unreasonably prolonged the duration of the investigation. Based on the record before us, we cannot
say Stevens's question was unreasonableand violated M.A.O.'s Fourth Amendmentrights. See Edmond v.
State, 116 S.W.3d 110, 114 (Tex.App.- Houston [14th Dist.] 2002, pet. ref'd) (concluding questioning about
drugs duringa trafficstop was permissiblewhen it did not unreasonably prolongthe detention). We therefore
overrule the firstissue.

Warnings under Section 51.095 of The Texas Family Code

In hissecondissue, M.A.O. argues the trial court should have suppressed his oral statement, "l have some pills
inmy pocketthat | found," because priorto making the statement he was nottaken before amagistrate and
giventhe warningssetoutin Section 51.095(a)(1)(A) of the Texas Family Code. See Tex. Fam.Code Ann. §
51.095(a)(1)(A) (Vernon Supp.2008). In response, the State argues the motion to suppress was properly denied
because no custodial interrogation took place and the statement was admissible under section 51.095(a)(2) of
the Texas Family Code, which permits the admission of oral statements of facts or circumstances found to be
true and tendingto establish ajuvenile's guilt, such as the finding of secreted or stolen property, or the
instrument with which the juvenile states the offense was committed. Seeid. § 51.095(a)(2).

The admissibility of astatement made by a juvenile is governed by Section 51.095 of the Texas Family Code.
Id. § 51.095 (Vernon Supp.2008). The statute providesthata written statement by a juvenile is admissible at
trial ifit shows the juvenile was taken before amagistrate and given certain warnings priorto making the
statement. /d. §51.095(a)(1). These warningsincludeadvisingthe juvenile (1) he may remainsilent and not
make any statementatall, and any statement made may be usedin evidence against him; (2) he hasthe right
to have an attorney presentbefore or during questioning; (3) he has the right to have an attorney appointed if
heis unable to employ an attorney on hisown; and (4) he has the right to terminate the interview atany
time. /d. § 51.095(a)(1)(A) (i-iv). An oral statement recorded by an electronicrecording device is admissible if
these same warnings are given by a magistrate priortothe juvenile makingthe statement. /d. § 51 .095(a)(5).

The warnings specified underSection 51.095(a)(1)(A) must precede statements made while the juvenileisina
detention facility or other place of confinement, in the custody of an officer, orin the possession of the
Department of Protective and Regulatory Services. Id. § 51.095(d). However, these warnings need not precede
a statementthatdoes not stem frominterrogation of achildin custody. /d. § 51.095(b)(1). Thus, the statute
allows the admission of avoluntary oral statementby ajuvenilethatis notthe product of custodial
interrogation. /Id. §51.095(b)(1), (d); Martinez, 131 S.W.3d at 32.

In this case, the only evidence presented in support of the motionto suppress was Stevens's testimony. After
consideringthis evidence, the trial court stated, "l am goingto rule the child was in custody. Just for the
record, the child was in custody, but| am goingto rule he was not beinginterrogated while in custody of the
officer.So his statementand the items that were turned overto the officerare admissible." We will uphold the
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trial court's rulingif it was correct underany theory of law applicable to the case, evenif the trial court gave
the wrong reasonforitsruling. See Armendariz, 123 S.W.3d at 404; Ross, 32 S.W.3d at 856.

Custodial interrogation is questioninginitiated by law enforcement aftera person has been taken into custody
or otherwise deprived of his freedomin any significant way. Cannon v. State, 691 S.W.2d 664, 671
(Tex.Crim.App.1985). Achildis underinterrogationif he is subjected to direct questioning orits functional
equivalent, which occurs when police officers engage in conduct thatthey know is likely to elicitan
incriminatingresponsefrom the defendant. Lamv. State, 25 S.W.3d 233, 239 (Tex.App.-San Antonio 2000, no
pet.). Achildisin custodyif, underthe objective circumstances, areasonable child of the same age would
believe his freedom of movementwas restrained to the degree associated with aformal arrest. Martinez, 131
S.W.3d at 32; Jeffley v. State, 38 S.W.3d 847, 855 (Tex.App.-Houston [14th Dist.] 2001, pet. ref'd).

In determining whetherachild wasin custody at the time of questioning, courts consider the age of the
juvenileand all of the circumstances surrounding the interrogation to decide whetherthere was aformal
arrest or restraint of movementtothe degree associated with formal arrest. Martinez, 131 S.W.3d at

32; Jeffley, 38 S.W.3d at 855. We apply a two-step analysis to determinewhetheran individualisin

custody. Martinez, 131 S.W .3d at 32; In the Matterof M.R.R., 2 S.W.3d 319, 323 (Tex.App.-San Antonio 1999,
no pet.). First, we examine all the circumstances surrounding the interrogation to determine whether there
was a formal arrest or restraint of freedom of movementtothe degree associated with aformal arrest.
Martinez, 131 S.W.3dat32; M.R.R., 2S5.W.3d at 323. This initial determination focuses on the objective
circumstances of the interrogation, noton the subjectiveviews harbored by either the interrogating officer or
the individual being questioned. Martinez, 131S.W.3d at 32; M.R.R., 2 S.W.3d at 323. "[T]he restriction upon
freedom of movement mustamounttothe degree associated with an arrestas opposedtoan investigative
detention." Dowthittv. State, 931 S.W.2d 244, 255 (Tex.Crim.App.1996).

Second, inlight of those circumstances, we consider whetherareasonable person would have feltfreeto
terminate the interrogation and leave. Martinez, 131 S.W.3d at 32; M.R.R., 2 S.W.3d at 323. Traditionally,
courts considerfourfactorsin makingthis determination (1) whether probable cause to arrest existed atthe
time of questioning; (2) the subjectiveintent of the police; (3) the focus of the investigation; and (4) the
subjective belief of the defendant. Dowthitt, 931 S.W.2d at 254. However, the subjectiveintent of both the
police andthe defendantisirrelevant excepttothe extentthatthe intent may be manifestedinthe words or
actions of law enforcement officials. Martinez, 131 S.W.3d at 32; M.R.R., 2S5.W.3d at 323. The custody
determinationis based entirelyupon objective circumstances. Martinez, 131 S.W.3d at 32; M.R.R., 25.W.3d at
323. Additionally, beingthe focus of a criminal investigation does notamountto beingin custody. Meek v.
State, 790 S.W.2d 618, 621-22 (Tex.Crim.App.1990). When the circumstances show that the individual acts
upontheinvitation orrequest of the police and there are no threats, express orimplied, that he will be forcibly
taken, thenthat personisnot in custody at that time. Dancy v. State, 728 S.W.2d 772, 778
(Tex.Crim.App.1987)).

Applyingthe first part of the analysis, we examine all the circumstances surrounding the questioning to
determine whetherthere was arestraint of freedom of movementto the degree associated with aformal
arrest. Here, upon initiating contact, the officers did not use the patrol car's emergency lights, or pursue
M.A.O. Instead, Stevens called outto M.A.O., whoresponded to this request by walking overto Stevens. At
thisjuncture, M.A.O. was not patted down, handcuffed, or placed in the patrol car. When M.A.O. made his oral
statement, he was standingon a publicstreet and was accompanied by one of hisfriends. Based on all the
circumstances surrounding the questioning, we conclude M.A.O. was notunderformal arrestor undera
restraint of freedom of movement to the degree associated with aformal arrest.

Turning to the second part of the analysis, we examine whetherareasonable fifteen-year-old in the same
situationas M.A.O. would have feltfree to terminate the interrogation and leave. In making this
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determination, we evaluate the fourtraditional factors. First, we recognize probable cause to arrest M.A.O. did
not existatthe time of questioning. Second, as to the subjective intent of police, we note that even though
Stevensstated he would not have allowed M.A.O. to walk away, nothingin the record indicates Stevens
objectively manifested such anintention through his words or his actions. See Jeffley, 38 S.W.3d at 854 ("The
subjective intent of law enforcement officials to arrestisirrelevantunless thatintentis somehow
communicated or otherwise manifested to the suspect."). Third, we recognize that even though M.A.O. was
the focus of a curfew violation investigation, he would not have been takeninto custody for such a violation.
Stevenstestified that fora first violation, the curfew ordinance only authorized himtoissue a warningto the
juvenileandreportthe incidenttoadesignated youth agency, which in turn contacted the juvenile's parentor
guardian. See SAN ANTONIO, TEX. MUNICIPALCODE, ch. 21, art. V, § 21-124 (1991). Finally, we note thatno
evidence was presented as to M.A.O.'s subjective beliefs. Our evaluation of the four traditional factors leads us
to conclude that a reasonable fifteen-year-old in the same situation as M.A.O. would have feltfree to
terminate the questioningand leave.

Conclusion: Based on the totality of circumstances, M.A.O. was notin custody when he made his oral
statement. Because M.A.O. was notin custody when he made his oral statement, the requirementthata
magistrate give himthe warnings set forthin Section 51.095(a)(1)(A) of the Texas Family Code did not apply to
him. See In the Matter of R.A., No. 03-04-00483-CV, 2005 WL 1412119, at *3 (Tex.App.-Austin 2005, no pet.)
(denial of motion to suppress based on failure to give Section 51.095 warnings was proper because custodyisa
precursorto the warning requirements of Section 51.095 and juvenilewas notin custody). Accordingly, the
trial court did not abuse its discretionin denyingthe motionto suppress. We overrulethe issue.
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