Review of Recent Juvenile Cases (2008)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

State may prosecute ajuvenile for the offense of prostitution, even though juvenile
cannot legally consent to sex.[In the Matter of B.W.](08-4-5)

On October 2, 2008, the Houston (1 Dist.) Court of Appeals held that a juvenile may be adjudicated
for the offense of prostitution and said adjudication did not lead to an absurd result, violate due
process of law, or offend public policy.

9] 08-4-5. In the Matter of B.W., _S.W.3d._, No.01-07-00274-CV, 2008 WL 4427680 (Tex.App.-Hous. (1Dist.)
10-2-08)

Facts: At appellant's adjudication hearing, the State, before appellant pleaded true to engagingin delinquent
conduct, offered into evidence, without objection, a"Stipulation of Evidence," signed by appellant, in which
she admitted that she had engagedin delinquent conduct by committing the offense of prostitution. After
appellant pleaded true to engagingin the conduct, the State offered into evidence ajuvenile probation report
regarding appellant's history and the delinquent conduct.

In the report, Juvenile Probation Officer L. Sarfati stated thatin November of 2004, appellant, when she was
elevenyearsold, was placedinto the custody of Child Protective Services ("C.P.S."). In October of 2005,
appellantran away from hergroup home facility, and, for the nextfourteen months, C.P.S. did not know of her
whereabouts.

However, onJanuary 12, 2007, at approximately 10:45 a.m., when appellant was thirteen years old, Houston
Police Department Officer Nieto, working undercoverin an unmarked car, drove pastappellant, and she waved
him over. After Nieto stopped his car, appellant approached Nieto and told him that her name was "Cynthia."
Nieto asked appellant "what's up," and appellant offered to give Nieto a"blow job" for $20. After Nieto
agreed, appellantentered Nieto's car, and he arrested herfor the offense of prostitution.

Afterconsideringappellant's pleaand the informationinthe report, the trial court found that appellant had
engagedindelinquentconductand was in need of rehabilitation. Appellant subsequently filed a motion for
new trial inwhich she asserted that the State, as a matter of law, may not prosecute ajuvenile forthe offense
of prostitution. The trial court denied appellant's motion, but granted her permission to appeal.

Held: Motion for Rehearing Denied, Original opinion affirmed

Opinion:In herthree issues, appellant argues that, although the State may "technically" adjudicate ajuvenile
for an offense thatit may bring against an adult, the State cannot legally adjudicate ajuvenile as engagingin
delinquent conduct by committing the offense of prostitution because "achild cannot [legally] consent to sex

with an adult." She asserts that adjudication of a juvenile forthe offense of prostitution leadstoanabsurd

Page 1 of 5




result, violates due process of law, and "offends public policy notions that children [suffering] from sexual
exploitation must be protected as victims."

The construction to be givento a statute isa question of law. Statev. Vasilas, 187 S.W.3d 486, 488
(Tex.Crim.App.2006). We begin with the plainlanguage of astatute in order to discernits meaning. /d. When a
statute does not define aword, we also give the word its plain meaning. State v. Holcombe, 187 S.W.3d 496,
500 (Tex.Crim.App.2006). In determining the plain meaning of aword, "we initiallylook to dictionary
definitions." Id. One of the narrow exceptionsto givingawordits plain meaningisif doingsowouldlead to
absurdresults. Boykin v. State, 818 S.W.2d 782, 785-86 (Tex.Crim.App.1991).

The Texas Family Code provides thatthe juvenile justice courts have jurisdiction in "all casesinvolving....
delinquent conduct... by a person who was a child." Tex. Fam.Code Ann. § 51.04(a) (Vernon 2002). A"child"is
a personwhois tenyearsold or olderand underseventeenyears of age. Id. § 51.02(2) (Vernon Supp.2008).
"Delinquent conduct" includes "conduct, otherthan atrafficoffense, that violates a penal law of this state or
of the United States punishable by imprisonment or by confinementinjail." /d. §51.03(a)(1) (Vernon
Supp.2008).

A child may be found to have engagedin delinquent conduct only afteran adjudication hearing. /d. §54.03(a)
(Vernon Supp.2008). If the trial court finds that the child engaged in delinquent conduct, the trial court may
conduct a disposition hearing. Id. § 54.03(h) (Vernon Supp.2008). Disposition is synonymous with"
'sentencing[]andisusedto honorthe non-criminal character of the proceedings.'" In re K.T., 107 S.W.3d 65,
67 (Tex.App.-San Antonio 2003, no pet.) (quoting/nreC.S., 804 A.2d 307, 309 n.2 (D.C.2002)). At the
disposition hearing, "[n]o disposition may be made ... unlessthe childisin need of rehabilitation or the
protection of the publicorthe protection of the child requires that disposition be made." Tex. Fam.Code Ann.
§ 54.04(a), (c) (Vernon Supp.2008). If no such findings are made at the disposition hearing, "the [trial] court
shall dismiss the child and enterafinal judgment without any disposition." Id. §54.04(c). Moreover, the
adjudication ordisposition of a child generally does not constitute a criminal conviction. /d. §51.13(a) (Vernon
Supp.2008).

A "person" commits the offense of prostitution if the person "knowingly ... offers to engage, agrees to engage,
or engagesinsexual conductforafee." Tex. Penal Code Ann. §43.02(a) (Vernon 2003). The offense of
prostitutionis punishable by confinementinjail. Seeid. §§ 12.22(2), 43.02(a) (Vernon 2003). Thus, a childwho
commits the offense of prostitution engagesin delinquent conduct because prostitutionis a penal offense that
ispunishable by confinementin jail. See Tex. Fam.Code Ann. § 51.03(a)(1); Tex. Penal Code Ann. §§ 12.22(2),
43.02(a)(1).

Here, appellantdoes not dispute the factthat she engagedinanact that constitutes the offense of
prostitution. Nevertheless, she argues that, although, "[i]n 1973, the Texas Legislature applied [all of] the Texas
Penal Code to [jJuveniles, makingita part of the Texas Family Code," the State may not "prosecute" ajuvenile
for the offense of prostitution because the Texas Legislature could not have intended with "the blanket
incorporation" of the Texas Penal Code into the Texas Family Code that a child could commit the offense of
prostitutiondue toitleadingtoan "absurd result."

We first note that appellant'sargumentis based on a false premise. She, in fact, was not prosecuted for
committingacrime. See Tex. Fam.Code Ann. §51.13(a). Also, itdoes notleadto an absurd resultto conclude
that the plain meaning of delinquent conductincludes prostitution because the legislature defined delinquent
conduct as "conduct... that violatesapenal law." Seeid. § 51.03(a)(1). In fact, the legislature expressly
excluded "atraffic offense" fromthe definition of delinquent conduct. Seeid. The legislature was free to
exclude section 43.02from the definition of delinquent conduct, butitdid not do so. See id. Moreover, the
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legislature wasalso free to notdefine section 43.02 as applyingtoany "person," butitalso chose not to do so.
See Tex. Penal Code Ann. § 43.02 (Vernon 2003).

Appellant next argues that the State may not "prosecute" a juvenile forthe offense of prostitution because
"[t]he statutory goals cannot be harmonized with the prosecution of a 13-year-old child fora prostitution
charge," asserting that, to do so, would "not only directly contradict[ ] the language and intent of these other
protective statutesin the same chapterand section of the Code[,] but, it weakens them" and would also
violate publicpolicy. Appellant refers us to Texas Penal Code section 22.021, the offense of aggravated sexual
assault, and Texas Penal Code section 43.05, the offense of compelling prostitution. Seeid. § 22.021 (Vernon
Supp.2008), § 43.05 (Vernon 2003). Intertwined with this argument, appellant asserts that, because "achild
underfourteen cannotlegally consenttosex," "[i]Jt should follow that the legislature could not have intended
that a 13-year-old child be prosecuted for an act for which the legislature has specifically provided that the
child's consent to the elements of the crime has no legal effect against the child." Appellantrelies upon section
43.02's language which provides that appellanthad to "offer[ ] to engage ... in sexual conduct fora fee" and,
appellant, as a minor, could not make an "offer."

The offense of aggravated sexual assault prohibits a "person" fromintentionally or knowingly causingawide
array of sexual contactwitha "child." Id. §22.021. A childisdefined as"apersonyoungerthan 17 years of age
whois notthe spouse of the actor." Id. §§ 22.011(c)(1), 22.021(b)(1) (Vernon Supp.2008). The offense of
compelling prostitution prohibits a "person" from knowingly causing, "by any means|,] a personyoungerthan
17 yearsto commit prostitution." Id. §43.05. Moreover, evenifachild consentsto sexual activity "infact," a
childunderthe age of fourteenisincapable of granting legal consent to sexual conduct. May v. State, 919
S.W.2d 422, 424 (Tex.Crim.App.1996); see Tex. Penal Code Ann. § 22.021(a)(2)(B).

Appellantassertsthat, if she "had begun performance of the act agreed to, the law mandates [that] she isthe
victimto be protected by the State and her consent, for whateverreason, tothe sex act would notbe a
defense forthe adult [who] exploit[ed]" her. However, appellantis an offender who was adjudicated for
engagingindelinquent conduct by committing the offense of prostitution. In P.G. v. State, the Fourth Court of
Appealsreasoned thatasixteen-year-old child could consentto engagingin delinquent conduct by sexually
abusinganotherchild:

[T]he focus of these penal statutesis on the victim and his ability to consent. The statutes evidence an
intention to protecta child from anyone who commits a sexual assault on him with or without his
consent. It would frustrate the intent of the statutes to hold that a child is protected from sexual abuse
by adults, with or without his consent, butis not protected from sexual abuse by minors, with or
without his consent. Children are entitled to no less protection from other children who sexually abuse
themthan theyare from adults who sexually abusethem. 616 S.W.2d 635, 640-41 (Tex.Civ.App.-San
Antonio 1981, writref'dn.r.e.).

Appellant correctly notes that the publicpolicy behind consent statutesis to protect children from sexual
exploitation asvictims. See id. However, it does notlogically followthat these statutes allowa child to engage
indelinquent conduct without fear of adjudication. Seeid. In fact, appellant'sinterpretation would undermine
the intent behind these statutes, by encouraging the sexual exploitation of children, asitwould "empower|[]
pimpsto exploit children knowing thatthey will not be long removed from the streets becausethe [f]amily
[clourtlacks jurisdiction." SeeInre C.S., 155 Misc.2d 1014, 591 N.Y.S.2d 691, 693 (N.Y.Fam.Ct.1992).

Appellantalsoarguesthatthe State may not "prosecute" ajuvenileforthe offense of prostitution because
Texas Penal Code section 43.05 "automatically [punishes] an adult who causes by any means a child to commit
prostitution." See Tex. Penal Code Ann. §43.05. In support of her argument, appellantrelies upon Waggonerv.
State, 897 S.W.2d 510 (Tex.App.-Austin 1995, no pet.). Without citing to any specific provisionin Waggoner,
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appellantasserts that the court "may have recognized that [a] child cannot legally commit [the offense] of
prostitution."

The offense of compelling prostitution prohibits a "person" from knowingly causing, "by any means|,] aperson
youngerthan 17 years to commit prostitution." Tex. Penal Code Ann. §43.05. In Waggoner, the courtsimply
interpreted the meaning of causingachild by "any means" to commit the offense of prostitution and did not
considerthe child's potential guilt. 897S.W.2d at 512-13; see Tex. Penal Code Ann. § 43.05. Waggonerdid
recognize, however, thatsection 43.05's purpose is to protect minors from prostitution by prohibiting "
‘conduct that exploits the immature,' regardless of coercion." 897 S.W.2d at 512 (quoting Statev. Wood, 34
Or.App. 569, 579 P.2d 294, 296 (Or.Ct.App.1978)).

We agree that the obvious purpose of section 43.05 is to protect children from a specified evil, i.e., being
caused by any means to committhe offense of prostitution. See Tex. Penal Code Ann. §43.05. However, the
statute does not protect a child from adjudication forengagingin delinquent conduct by committing the
offense of prostitution. Seeid. As noted above, such an interpretation would undermine the statute'sintentto
preventapersonfromcompellingachildinto prostitution by allowing for children to engage in such conduct
without consequence. See C.S., 591 N.Y.S.2d at 693.

Appellant furtherarguesthat the State may not "prosecute” a juvenile for the offense of prostitution because
ajuvenile, "caused by any means to commit prostitution, is unequivocally immune from such prosecution
underTexas Penal Code section 43.06" and, to do so, due to section 43.06's asserted granting of immunity, isa
violation of public policy. Section 43.06 provides, "A party to an offense underthis subchapter may not be
prosecuted forany offense about which he is required to furnish evidence ortestify, and the evidence and
testimony may not be used against the party in any adjudicatory proceeding except a prosecution for
aggravated perjury." Tex. Penal Code Ann. §43.06(b) (Vernon 2003) (emphasis added). Section 43.06's
"subchapter" includes the offenses of prostitution, promotion of prostitution, aggravated promotion of
prostitution, and compelling prostitution. /d. §§ 43.02-.05 (Vernon 2003).

Section 43.06 simply provides thata"party"--an adult ora child--is generally granted immunity if that person
was "a party to an offense," whichisincluded in section 43.06's subchapter, and is required to furnish
evidence ortestify. Tex. Penal Code Ann. §43.06(b); see Butterfield v. State, 992 S.W.2d 448, 449-50 & n. 11
(Tex.Crim.App.1999). Section 43.06 does not provide that a child may not be adjudicated forengagingin
delinquent conduct by committing the offense of prostitution. Moreover, here, section 43.06 isinapplicable
because appellantwas not "required to furnish evidence ortestify." See Tex. Penal Code Ann. §43.06(b).
Finally, appellant arguesthatthe State's "prosecution" of herfor the offense of prostitution violates due
process of law because, afterappellantran away from C.P.S., the State did not investigate "where [a]ppellant
was living forthose 14 months," appellant cannotlegally consent to sex, appellantisimmune, under section
43.06, to prosecution forthe offense of prostitution, and appellant's adjudication of guilt stigmatizes her.

In support of her argumentthatthe State denied herdue process of law, appellantrelies upon In re Gault, 387
U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967) and In re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368
(1970). In Gault, the United States Supreme Court held thata juvenileis entitled to proper notice of the
charges against him, the right to counsel, the privilege against self-incrimination, and the right to confrontation
ina juvenile delinquency adjudication proceeding. 387 U.S. at 33-34, 41, 55-56, 87 S.Ct. at 1446-47, 1451,
1458-59. In Winship, the United States Supreme Court held that, inajuveniledelinquency adjudication
proceeding, the State must prove thata juvenilecommitted an offense by using the beyond areasonable
doubtstandard. 397 U.S. at 368, 90 S.Ct. at 1075.
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However, unlikein Gault and Winship, appellantdoes notallege, nordoes the record show, thatappellant was
denied any of the applicable procedural requirements that due process of law requires foradjudicatinga
juvenileasengagingindelinquent conduct. Moreover, the United States Supreme Courtin Winship did not
hold that the State may neversubjectajuveniletothe stigmaof a findingthatthe juvenileviolated a criminal
law, just that the State must follow applicable procedural requirementsin adjudicating ajuvenile's guilt. Seeid.
at 367, 90 S.Ct. at 1074.

Accordingly, we hold that a juvenile may be adjudicated for engagingin delinquent conduct by committing the
offense of prostitution. See Tex. Fam.Code Ann. § 51.03(a)(1); Tex. Penal Code Ann. § 43.02(a). We further
hold that the trial court's adjudication of appellant for engagingin delinquent conduct by committing the

offense of prostitution did not lead to an absurd result, violate due process of law, or offend public policy.

Conclusion: We overrule appellant's three issues. We affirm the order of the trial court.
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