Review of Recent Juvenile Cases (2008)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

In a juvenile case, appellate counsel who files a motion to withdraw as counsel and
who believes his appeal is frivolous may file an Anders brief. [In the Matter of
K.M.](08-4-4)

On October 9, 2008, the Fort Worth Court of Appeals held that in a juvenile appeal, appellate
counsel may successfully withdraw as counsel and inform the court that appellant’s appeal in
frivolous by meeting the requirements of Anders v. California.

9] 08-4-4. In the Matter of K.M., MEMORANDUM, No. 2-07-389-CV, 2008 WL 4445544 (Tex.App.-Fort Worth,
10/2/08).

Facts: Appellant K.M. was adjudicated delinquent on October 1, 2007 for misdemeanorassault-bodily injury.
He appealed fromthisjudgment of delinquency. According to Appellant's brief, Appellant's disposition was
deferred until December 2007, when he was placed on probationforone year. Appellant has notappealed
fromthe disposition order, and neitherthe disposition order nor a record of the final disposition proceedings,
if any, appearsinthe record onappeal.

Appellant's court-appointed appellate counsel has filed amotion to withdraw as counsel and a briefin support
of that motion. Inthe brief, counsel avers that, in his professional opinion, this appeal is frivolous. [FN2]
Counsel's brief and motion meet the requirements of Anders v. California [FN3] by presenting a professional
evaluation of the record demonstrating why there are noreversiblegrounds on appeal and referencing any
grounds that mightarguably supportthe appeal. [FN4] This court provided Appellantand his motherthe
opportunity tofile apro se brief, butthey have notdone so. The State also did not file abrief. In our duties as
a reviewing court, we must conduct an independent evaluation of the record to determine whether counselis
correct indeterminingthatthe appealis frivolous. [FN5] Only then may we grant counsel's motion to
withdraw. [FN6]

FN2.SeeInre D.A.S., 973 S.W.2d 296, 297 (Tex.1998) (orig.proceeding) (holding that Anders
proceduresapply tojuvenile appeals).

FN3. 386 U.S. 738, 87 S.Ct. 1396 (1967).
FN4. See Maysv. State, 904 S.W.2d 920, 922-23 (Tex.App.-Fort Worth 1995, no pet.).
FN5. See Stafford v. State, 813 S.W.2d 503, 511 (Tex.Crim.App.1991); Mays, 904 S.W.2d at 923.

FN6. See Pensonv. Ohio, 488 U.S. 75, 83-84, 109 S.Ct. 346, 351- 52 (1988).
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Held: Counsel's motion to withdraw is granted, trial court's judgment of delinquency affirmed.

Opinion: Our review of the record reveals no jurisdictional defects. The juvenile court has jurisdiction overa
childwhoisallegedto have engagedindelinquent conduct. [FN7] Appellantand his trial counsel stipulated
that Appellant wasfifteenyearsold at the time of trial . [FN8] Appellantand his trial counsel also stipulated
that heresidesin Tarrant County.

FN7. See Tex. Fam.Code Ann. §51.04(a) (Vernon 2002).

FN8. See id. § 51.02(2)(A) (statinga "child"isa personwhoistenyears of age or olderbut
underseventeen years of age).

Our review of the record also shows that the petition to adjudicate is notdefectiveand thatit provided
sufficient notice to Appellant. [FN9] Service in this case was also proper. [FN10]

FNO. See id. § 53.04(d) (settingforth requirements of petition to adjudicate); /nre A.B., 868
S.W.2d 938, 940-41 (Tex.App.-Fort Worth 1994, no writ) (discussing notice requirements for
petitionto adjudicate).

FN10. See Tex. Fam.Code Ann. § 53.06(a)(1) (Vernon 2002) (requiring that child be served with
summons); Inre D.W.M., 562 S.W.2d 851, 852-53 (Tex.1978) (requiring that child be served
with summons and that summons affirmatively appearin record).

Appellant's mother attended the hearing. [FN11] Appellant was represented by counsel from the date of the
detention hearing through the date of the judgment of delinquency and also has counsel on appeal. [FN12]
Additionally, Appellant's waivers of his rights comport with section 51.09 of the family code. [FN13]

FN11. See Tex. Fam.Code Ann. § 51.115(a) (Vernon 2002).
FN12. See id. § 51.10 (Vernon Supp.2008).
FN13. Seeid. § 51.09 (Vernon 2002).

The evidence is legally and factually sufficient to support adjudication. [FN14] Further, based onthe record,
Appellantwould be unable to prove by a preponderance of the evidence that but for his trial counsel's errors,
the result of the trial would have been different. [FN15]

FN14. See Inre J.D.P., 85 S.W.3d 420, 422 (Tex.App.-Fort Worth 2002, no pet.) (providinglegal
sufficiency standard); InreB.P.H ., 83 S.W.3d 400, 407 (Tex.App.-Fort Worth 2002, no pet.)
(providing factual sufficiency standard).

FN15. See Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064 (1984); Inre
R.D.B., 102 S.W.3d 798, 800 (Tex.App.-Fort Worth 2003, no pet.).

Conclusion: Because ourindependent review of the record reveals noreversible error, we agree with counsel's

professionaldetermination thatan appeal challenging adjudication would be frivolous. Accordingly, we grant
counsel's motion to withdraw in this case and affirm the trial court's judgment of delinquency.
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