Review of Recent Juvenile Cases (2008)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Violating Felony probation with an expulsion sufficient to warrant commitment to
TYC.[In the Matter of A.T.M.](08-3-1)

On May 8, 2008, the El Paso Court of Appeals held that the trial court did not abuse it’s discretion in
committing child to TYC for expulsion while on robbery probation.

9 08-3-1. In the Matter of A.T.M., _ S.W.3d.___, No. 08-06-00266-CV, 2008 WL 1976642 (Tex.App.-El Paso,
5/8/08)

Facts: On August 18, 2005, A.T.M. was adjudicated of engagingin the delinquent conduct of robbery, afelony.
Appellantadmitted to the charges brought against him. He robbed a man leaving a check-cashing store.

On September 15, 2005, he was placed on probation underthe courtesy supervision programin Cumberland
County, North Carolina. While he was on probation, his mother, Mrs. Mahan, reported to both his probation
officerin El Paso, Officer Legarretta, and in North Carolina, Officer Pitts, that he was not complying with the
conditions of his probation. Officer Legarrettatestified to these reports at the disposition hearing. Mrs. Mahan
stated that he would leave the home and notreturn until late that night or the early hours of the next day.
Also, Mrs. Mahan reported that he was taking money, electronics, and jewelry from the home without her
permission.

Appellant had trouble inschoolin North Carolina, as well. He received discipline referrals for
aggressive/disruptive behavior, disorderly conduct, and insubordination. He was involved in afight for which
he receivedin-school suspension, and was subsequently expelled forrefusing to attend the in-school
suspension. After expulsion, the juvenile refused to go with his motherto enrollin an alternative school. He
alsofailed to attend an appointment his mother made for counseling with the military through psychiatric
services. Mrs. Mahan said she did not know what else to do with him. On March 29, 2006, a Directive to
Apprehend wasissuedto bringthe juvenile in front of the juvenile court. Appellantturned himself in during
August. On September7, 2006, the court sustained the motion to modify disposition finding that Appellant
had violated his probation when he was expelled from school.

At the disposition hearing, Mrs. Mahan testified, and recanted much of herreported complaints. The items she
believed Appellant had taken were all accounted for after having spoken with herhusband, and beingtold that
he had sold some of the items before deploying to Irag and the rest wasin the back of the closet. She believed
that Appellant was expelled because of his priorfelony conviction. She eventually did get Appellant enrolled in
an alternative school. Once A.T.M. started working, he began to help her out. He was doing paintingand home
repairwork witha Mr. Roberts up until the time he turned himself in. He was also doing community service
work with Mr. Roberts on Saturdays. Her husband is back fromIraq, and has said he will take full control over
Appellantsince she has been unable to.
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A.T.M. received a psychological evaluation from Dr. Basurto. Dr. Basurto recommended he be placedina
behavior modification program. The Juvenile Probation Department recommended that he be committed to
the Texas Youth Commission. The behavior modification programin El Paso, Challenge Boot Camp, was not
recommendedinthisinstance due to Appellant's age. He would have had only three months to participate in
the program before turning eighteen. Commitment to the TYC was the only option that was explored by the
department. The Juvenile Court Referee disagreed with Appellant that he had changed his ways, and ordered
Appellant committed to TYC.

The Court found that the juvenile wasin need of rehabilitation, the protection of the publicand the juvenile
required adisposition be made, andwasin his bestinterestto be placed outside of his home because he has
no parentwho can supervise, control, ordiscipline him, nor does he lend himself to suitable supervision,
control, and discipline, and would be unable to meet the conditions of probation. The courtalso found that the
following reasonable efforts had been made to prevent oreliminate the need forthe juvenile to be removed
from his home, and make it possible for himto return home. He had been previously placed on probation by
the Court, been provided a psychological assessment by Dr. Basurto, and an assessment by Project Libertad.
The reasonsfor the disposition were that the juvenile needed to be held accountable and responsible for his
delinquentbehavior. It was the court's opinion that he posed a risk to the safety and protection of the
community, that there were no community-based intermediate sanction facilities available to adequately
addressthe needs of the juvenile oradequately protect the needs of the community, and the gravity of the
offense and the juvenile's priorrecord indicate he needs to be confined to a secured facility.

Held: Affirmed

Opinion: Appellant'ssoleissue on appeal isthatthe trial court abused its discretion by committing A.T.M. to
the Texas Youth Commission when other community based programs were available. Inajuvenilecase, the
trial court possesses broad discretion to determine a suitable disposition of a child who has been adjudicated
to have engagedindelinquent conduct. In the Matterof A.S., 954 S.W.2d 855, 861 (Tex.App-El Paso 1997, no
pet.). Adisposition based on afinding thatthe child engagedin delinquent conduct thatviolates a penal law of
this state or the United States of the grade of felony may be modified to committhe child to the TYC if the trial
court finds, by a preponderance of the evidence, that the child violated areasonable and lawful order of the
court. Tex.Fam.Code Ann. § 54.05(f),(j)(Vernon Supp.2007); Inre E.R.L., 109 S.W.3d 123, 127 (Tex.App.-El Paso
2003, no pet.), citing Inre L.R., 67 S.W.3d 332, 335 (Tex.App.-El Paso 2001, no pet.). The Family Code provides
that if the juvenile court places the child on probation outside the child'shome or commits the child to the
Texas Youth Commission, the court:

(1) shallinclude inthe court's ordera determination that:
(A)itisinthe child'sbestintereststo be placed outside the child'shome;

(B) reasonable efforts were made to prevent oreliminate the need forthe child's removal from the
child'shome and to make it possible forthe child to return home; and

(C) the child, inthe child's home, cannot be provided the quality of care and level of supportand
supervision that the child needs to meet the conditions of probation....

Tex.Fam.Code Ann. § 54.05(m)(1).

We do not disturb the juvenile court's findings absentan abuse of discretion. A.S., 954 S.W.2d at 861. The
juvenilecourtdoes notabuse its discretion merely becauseitdecides a matterdifferently than the appellate
court would have ina similarsituation. /nreC.J.H., 79 S.W.3d 698, 702 (Tex.App.-Fort Worth 2002, no pet.).
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We apply a two-pronged analysis: (1) Did the trial court have sufficientinformation upon which to exercise its
discretion; and (2) did the trial court errin itsapplication of discretion? In re M.A.C., 999 S.W.2d 442, 446
(Tex.App.-El Paso 1999, no pet.). Traditional sufficiency of the evidence review helps answerthe first question.
Id. For the second prong, we look to whetherthe trial court acted without reference to any guidingrules or
principles. Id., citing Downerv. Aquamarine Operators, Inc., 701S.W.2d 238, 242 (Tex.1985), cert. denied, 476
U.S. 1159, 106 S.Ct. 2279, 90 L.Ed.2d 721 (1986). There is no abuse of discretion when some evidence of
substantive and procedural charactersupports the trial's court decision. Sotelo v. Gonzales, 170 S.W.3d 783,
788 (Tex.App.-El Paso 2005, no pet.), citing Lide v. Lide, 116 S \W.3d 147, 152 (Tex.App.-El Paso 2003, no pet.).

An appellate court will sustain alegal sufficiency or "no-evidence" challenge if the record shows: (1) the
complete absence of avital fact; (2) the court is barred by rules of law or evidence from givingweight to the
only evidence offered to prove avital fact; (3) the evidence offered to prove avital fact isno more than a
scintilla; or (4) the evidence establishes conclusively the opposite of the vital fact. City of Keller v. Wilson, 168 S
.W.3d 802, 810 (Tex.2005). Contrary evidence may not be disregarded in sufficiency reviews underthe first,
second, and fourth circumstances. Seeid. at 810-11. In conductingour review, we consider the evidence in the
light mostfavorable tothe verdictand indulge every reasonableinference that would supportit. /d. at 822.
Evenif evidenceisundisputed, itis the province of the jury to draw from it whateverinferences they wish so
longas more than one inference is possible. City of Keller, 168 S.W.3d at 821. But if the evidence allows only
oneinference, neitherjurors northe reviewing court may disregard it. Id. We are also mindful thatjurorsare
the sole judges of the credibility of the witnesses and the weight to give theirtestimony. /d. at 819. When
thereis conflicting evidence, itis the province of the jury to resolve such conflicts. Id. at 820. In every
circumstance in which reasonable jurors could resolve conflicting evidence either way, the reviewing court
must presume they did soinfavor of the prevailing party, and disregard the conflictingevidence inits
sufficiency review. Id. at 821. If the evidence attrial would enable reasonable and fair-minded people to differ
intheirconclusions, then jurors must be allowed todoso. /d. at 822. Solong as the evidence falls within this
zone of reasonable disagreement, we may not substitute our judgment forthat of the trier-of-fact. Id. The
ultimate test forlegal sufficiency iswhetherthe evidence at trial would enable reasonable and fair-minded
people toreachthe verdictunderreview. /d. at 827.

Review of the factual sufficiency requires an examination of all of the evidence in determining whether the
findingin questionis so against the great weightand preponderance of the evidence asto be manifestly
unjust./nre E.R.L., 109 S.W.3d at 129, citing Inre L.R., 67 S.W.3d at 339. The evidence mustbe soweak orthe
contrary evidence so overwhelming that the findings should be set aside and anew trial ordered. Inre E.R.L.,
109 S.W.3d at 129, citing In re C.J.H., 79 S.W.3d at 698. It isfor the fact finderto determine the weightto be
giventothe testimony and resolve any conflictsin the evidence. Sotelo, 170 S.W.3d at 787.

Appellant contends thatthe juvenile courtabused its discretion by committing himto TYC when other
community-based alternatives were available. Appellantargues the findings that the community needed to be
protected fromthe juvenile, thatthe child, inthe child's home, cannot be provided the quality of care and
level of supportand supervision that the child needsto meet conditions of probation, and no community-
basedintermediate sanction was availableto adequately address the needs of the juvenileorto adequately
protectthe needs of the community were not supported by the evidence.

Appellant admitted to the allegations brought by the State, and was adjudicated of having engagedin the
delinquent conduct of robbery. He was placed on supervised probation underthe supervision of the
Cumberland County Juvenile Probation Department. A.T.M.'s probation officer, Officer Legarrettatestified his
motherreported numerous problems with Appellant. He would leave home not returning untillate at night or
the early hours of the morning, and she would not know his whereabouts. Appellant had been suspended from
school for fighting. He received discipline referrals for aggressive, disruptive behavior, insubordination, and
disorderly conduct. He was expelled from school for refusing to attend in-school suspension. Appellant refused
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to go with hismotherto enrollinanalternative school,and to get counseling through the military's psychiatric
services. He was taking property from home without his mother's permission, and was believed to be pawning
the items for money. His mother stated several times that she does not know what else to do with him. Officer
Legarrettastated that Appellant does notlend himself to supervision, his parents are not able to provide the
propercontrol and supervision, and he would not receive the quality of care and level of support needed to
meetthe conditions of probation. Officer Legarretta did notrecommend the case for the Challenge Boot Camp
due to Appellant's age.

Mrs. Mahan testified thatthe items she had reported being stolen by Appellant had eitherbeen sold by her
husband or placedin the back of a closet without herknowledge. She also stated that Appellant had been
expelled mainly due to his felony adjudication. She eventually did gethim to enroll in an alternative school.
The reason she could not deal with him was because of a chronicmedical condition, which has caused herto
be heavily medicated, but herhusbandis back from Iraq and has said he will take full control of Appellant.
However, Appellant has to this point not been receptive to the supervision of his motheror his probation
officers. Appellant began working and helped his mother out some. He also did volunteer work with his
employeron Saturdays. A.T.M. spoke to the Juvenile Court Referee stating that he had changed hislife around.
Dr. Basurto, who performed a psychiatricevaluation of Appellant, recommended he be placedinabehavior
modification program. Itis the fact finder who determines how to weigh the testimony, and resolves any
conflictsinthe evidence. Sotelo, 170 S.W.3d at 787. The court did not believe Appellant had changed. The
contrary evidence is neitherso overwhelming, noris the supporting evidence so weak that require usto set
aside the findsand ordera new trial. The evidenceis factually and legally sufficient to support the findings of
the juvenilecourt.

The second step of the analysisisto determine whetherthe juvenile courtabused its discretion. Appellant
arguesthat it abusedits discretion by committing himto TYC when other community-based alternatives were
available. However, acourt is not required to consideralternative dispositions in amodification hearing. See
Tex.Fam.Code Ann. § 54.05(f). A disposition based on the finding that a juvenile has violated alaw of this state
of the grade of felony may be modified to commit the child tothe TYC if the court, aftera hearingto modify
disposition, finds by a preponderance of the evidence that the child violated areasonable and lawful order of
the court. /d. Appellantwas initially put on probation, which he then violated by being expelled from school.
Appellantarguesthatthere are community-based services available through the military orthe Challenge Boot
Camp inwhich he could have participated. However, Appellant previously refused to go to counseling, which
Mrs. Mahan had set up through the military's psychiatricservices. He was notrecommended for Challenge
because it wasto close to his eighteenth birthday, which would limit his time in the program. The Juvenile
Court Referee did not place him back on supervised probation since he did notlistento anyone the last time.
Appellantalsoarguedthatheis not the serious type of offenderthat the Legislature intended to be sentto
TYC. However, Appellant was adjudicated of robbery, asecond-degree felony, to which he admitted, that
requires committing theftand knowingly threatening and placingthe victimin fear ofimminent bodilyinjury or
death. See Tex.PenalCode Ann. §29.02 (Vernon 2003). The reason for his probation violation, expulsion from
school, may not seem thatserious, butit was due to his refusal to attend in-school suspension thatresulted
froma fight at school. This shows the violent tendencies of Appellant,and his need forrehabilitation.

There is sufficient substantive evidence to support the court's findings, and the orderis in accordance with the
guidelines set by the Family Code. Thus, we find the juvenile court did not act arbitrarily or without reference
to guidingrulesand principles, and there was no abuse of discretionin committing Appellantto TYC.

Conclusion: Having overruled Appellant's soleissue, we affirm Appellant's commitment to the Texas Youth
Commission.
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