Review of Recent Juvenile Cases (2008)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Trial court did not abuse its discretion in awarding restitution in the amount of $
9,336.10, even where affidavit of indigency filed by child's father.[In the Matter of
E.K.](08-1-8)

On December 14, the Dallas Court of Appeals (5th Dist.) held that the amount of restitution
awarded by the trial court was designed to compensate the victim and there was no evidence in
therecord to show that it would not be possible for the family to jointly pay the restitutionas
ordered.

9 08-1-8. In the Matter of K., S.W.3d__, No.05-07-00125-CV, 2007 Tex.App.Lexis 9754 (Tex.App.—
Dallas (5" Dist.), 12/14/07) rel.for pub. 1/14/08

Facts: On March 23, 2006, the Rowlett police department was called toinvestigate a possibleburglary ata
vacant day care center. When officers arrived, they observed several broken windows and could hearvoices
and the sound of glass breaking coming frominside the building. The officers entered the building and found
three male juveniles, E.K. and histwo brothers. The inside of the building was severelydamaged with many
broken fixturesincludinglights, ceiling panels, and interior windows. In addition, E.K. and his brothers had
poked holesinthe walls, damaged cabinets and interior doors, and destroyed atelevision set. The officers
arrested the boys, and the district attorney's office filed a petition of delinquent conduct.

On October 16, 2006, E.K. pleaded true to the state jail felony offense of criminal mischief. The trial court
declared E.K. a child engaged in delinquent conduct. The trial court placed E.K. on probation for twelve months
underthe supervision of his fatherand ordered restitution in the amount of $ 9,336.10 to be paidin monthly
installments to the victim of the offense. E.K. brings this appeal challenging the factual sufficiency of the
evidence tosupportthe order of restitution.

Held: Affirmed

Opinion: An award of restitutioninajuvenile case isreviewed underan abuse of discretion standard. See Inre
D.M., 191 S.W.3d 381, 393 (Tex. App.--Austin 2006, pet. denied). Under an abuse of discretion standard, legal
and factual sufficiency are notindependent grounds of error but are factors to be considered in determining
whetherthe trial courtabusedits discretion. /d. Atrial court abusesits discretion when it acts arbitrarily,
unreasonably, without regard to guiding principles of law, or without supporting evidence. /d.

E.K.'s contention thatthe evidence is insufficientto support the order of restitution focuses on the

requirements of Texas Family Code section 54.041(b). That section requires thata program of restitution
"promote the rehabilitation of the child, be appropriateto the age and physical, emotional, and mental
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abilities of the child, and not conflict with the child's schooling." See TEX. FAM. CODE ANN. § 54.041(b) (Vemon
Supp. 2007). E.K. argues the evidence shows that, at the time of trial, he was thirteen years-old and had been
diagnosed with ADHD and bi-polardisorder. E.K. contends the monthly restitution payments would require
him to obtain full-time employment, which would be difficult given his mental and emotional issues. In
addition, full-time employment would disrupt his schooling. These facts, according to E.K., show that the trial
court's order does not comply with the requirements of section 54.041(b). Furthermore, E.K. argues the
onerous nature of the restitution order counters the goal of rehabilitation by teaching himthe law is
oppressive and imposes demands that cannot be met. We disagree with E.K.'s assessment of the restitution
orderfor several reasons.

First, the restitution orderwasimposed notonly on E.K., butalso on his brothers and his father, jointly and
severally. E.K. would not necessarily be required to seek full-time employment for the restitution to be made.
Althoughthe record contains an affidavit of indigency filed by E.K.'s father, thereisno evidencein the record
to show it would not be possible forthe family to jointly pay the restitution as ordered.

Second, the amount of restitution set by the trial court is supported by evidence in the record on the cost of
repairs made to the building E.K. and his brothers vandalized. The State presented both testimonial and
documentary evidence of the repairwork. The $ 9,336.10 in restitution ordered by the trial court corresponds
to the combined total of the invoices submitted by the State. E.K. does not challenge on appeal the validity of
thisevidence orthe necessity of the repairs. The amount of restitution was not designed to cause hardship to
E.K. or hisfamily butto compensate the victim for the amount of damages he suffered due to the delinquent
conduct. The law promotes the protection of property owners and provides compensation forthem for the
wilful and malicious destruction of their property by minors. See TEX. FAM. CODE ANN. § 41.001 (Vernon
2002); Buie v. Longspaugh, 598 S.W.2d 673, 675 (Tex. Civ. App.--Fort Worth 1980, writ ref'd n.r.e.).

Finally, the record supports the imposition of restitution in this case for the rehabilitative purpose of
impressing upon E.K. the seriousness of his actions. Atthe conclusion of the proceedings, the trial judge noted
that E.K. and his brothers did not appearto take the charges made againstthem seriously. The judge observed
that the boys misbehavedin court by joking and "kidding around" with one another. Restitution can be an
effectivemeanstoimpressuponajuvenile the serious consequences of delinquent behavior, including
financial consequences. See D.M., 191 S.W.3d at 394.

Conclusion: Based on the foregoing, we concludethe trial court did not abuse its discretionin awarding
restitutioninthe amountof $ 9,336.10. We affirmthe trial court's judgment.
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