Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

A juvenile has aright to appellate counsel, even if the parents are capable of
retaining them but elect not to do so.[In the Matter of A.G.N.](07-4-13)

On September 28, 2007, the Amarillo Court of Appeals held that if a juvenile's parents are capable
of retaining an attorneyon appeal, butelect not to do so, the trial court can order them to pay for
the juvenile’s counsel on appeal.

9] 07-4-13. In the Matter of A.G.N., No. 07-07-0312-CV, 2007 Tex.App.Lexis 7819 (Tex.App.— Amairillo,
9/28/07).

Facts: A.G.N., a juvenile, appeals an order of commitment to the Texas Youth Commission. Finding he is
without appellate counseland the recordisincomplete, we abate and remand the case for proceedings
consistent with this opinion.

OnJune 22, 2007, A.G.N. was committed to the Texas Youth Commission by indeterminate order modifying
disposition. Tex. Fam. Code Ann. § 54.05 (Vernon Supp. 2006). " His trial counsel, Vance Edward Ivy, filed a
notice of appeal onJuly 9, 2007, and was thereafter granted leave to withdraw from the representation. On
August 7, 2007, the juvenilecourtdeniedthe application of A.G.N.'s motherfor court-appointed counsel. We
find noindicationthat A.G.N. has subsequently received appointed orretained appellate counsel.

1 Furthercitation to Tex. Fam. Code Ann. (Vernon 2002 & Supp. 2006) shall be by the
abbreviation "Section" followed by the relevant number.

The appellate record was due in this court by August 21, 2007. Tex. R. App. P. 35.1. We received the clerk's
record on September 21, 2007, but have notreceived the reporter'srecord. On September 11, 2007, the
reporterfiled astatusreportthat indicated A.G.N. had not requested preparation of the reporter'srecord. Ina
status report filed September 25, 2007, the reporterindicated on September 20, 2007, the motherof A.G.N.
paid a deposit for preparation of the reporter's record.

A juvenile who may be found delinquent and subjected to loss of liberty has the right to appointed counsel.
See In re Gault, 387 U.S. 1,41, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967); In re D.A.S., 973 S.W.2d 296, 298 (Tex.
1998). The Legislature has mandated thatindigentjuveniles receive the assistance of appointed counselon
appeal. Sections 51.10(f)(2) and 56.01(d)(2),(3). Once ajuvenile expresses the desire to appeal by filing a notice
of appeal "[c]ounsel shallbe appointed underthe standards provided in Section 51.10 of this code unless the
rightto appeal is waived inaccordance with Section 51.09 of this code." Section 56.01(f). "A child may be
represented by an attorney at every stage of proceedings underthistitleincluding... : (8) proceedingsina
court of civil appeals orthe Texas Supreme Court reviewing proceedings underthis title." Section 51.10(a).

Page 1 of3




This case potentially raisesthe issueof ajuvenile'sright to appellate counsel when his or her parents are
capable of retaining an attorney but do not engage counsel for the child. Under such circumstances Section
51.10 further provides:

(d) The court shall ordera child's parent or other person responsible for support of the child to
employ an attorney to representthe child, if:

(1) the childis not represented by an attorney;

(2) aftergivingthe appropriate parties an opportunity to be heard, the court determines that
the parentor otherpersonresponsiblefor support of the child isfinancially able to employ an
attorneyto representthe child; and

(3) the child'sright to representation by an attorney:
(A) has notbeen waived underSection 51.09 of this code; or
(B) may not be waived under Subsection (b) of this section.
Section 51.10 (d).

The court may also appoint counselinany case itdeemsrepresentation necessary to protectthe interests of
the juvenile. Section 51.10(g).

"The court may enforce orders underSubsection (d) by proceedings under Section 54.07 or by appointing
counsel and orderingthe parentor otherpersonresponsibleforsupport of the child to pay a reasonable
attorney'sfee set by the court. The order may be enforced underSection 54.07." Section 51.10(e).

Conversely, if the court determines ajuvenile's parents are "financially unable to employ an attorney" for the
child, itshall appointan attorney. Section 51.10(f). Counsel appointed under Section 51.10 (f) or (g) may be
compensated fromthe general fund of the county and the juvenile's parents ordered to reimburse the county
for feesit paysappointed counsel. Section 51.10 (k). For the purpose of determiningindigency, the court shall
considerthe assets and income of the child, his or her parents, and any otherpersonresponsible forthe
support of the child. Section 56.01(m).

Held: Abate and Remand

Opinion: While the Family Code's mechanism underTitle 3forensuring counsel on appeal is relatively
detailed, the same may not be said for the provision for payment of costs attending appeal in the absence of
indigency. As noted above, this court has received the clerk's record; however, counsel for A.G.N. may desire
supplementation. More problematicis the issue of paymentforthe reporter's record. Accordingto the
reporter's current status report, the transcript of A.G.N.'s modification hearingis approximately 120 pages
coveringfourdays of testimony. This court has received notification that the mother of A.G.N. recently
tendered adeposit for preparation of the reporter's record, but this alone does not eradicate the possibility of
future delay for non-payment of this cost. Section 56.01(l) authorizesthe court, inthe absence of indigency, to
orderthe payment of costs on appeal by the child, his or her parent, or personresponsible for support. Thus,
should the court determinethata juvenile is not entitled to afree reporter's record under Section 56.02, it is
empowered to make orders sufficient for payment of the clerk's record and reporter's record by the child, his
or her parents, orotherpersonsresponsible forsupport.
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In light of the foregoing, we abate the appeal and remand the case to the County Court at Law No. 1 of Potter
County for further proceedings. Upon remand, the trial court shall use all necessary means, includinga hearing
if the court finds it necessary, todetermine the following:

1. whetherappellant desires to prosecute the appeal;
2. whetherappellantisindigent, applying the standard of Section 56.01(m);
3. whetherappellantis entitled to appointed counsel due toindigence;

4. whetherappointment of an attorney forappeal is necessary to protect the interests of
appellantaccordingto Section 51.10(g);

5. after applying Section 51.10(d), whetherto orderappellant's fatherand mothertoretainan
attorneyforappellate representation of appellant;

6. whetherappellantis entitled to afree reporter's record under Section 56.02;

7.in the absence of an indigency finding, whetherto orderappellant's parents to pay the costs
for preparation of the clerk's record and reporter's record.

If the trial court determinesthat A.G.N. desiresto prosecute the appeal, it shall make all orders necessary to
ensure representation and a complete record on appeal.

This court finds no indication that the case comes within Section 56.01(n); however, ifit does, the trial court
shall also certify that A.G.N. is entitled to appeal under Section 56.01(n)(1) or (2) or that he is not entitled to
appeal and the reason.

Conclusion: The trial court shall cause any hearing held to be transcribed and shall conductitina manner
designedto protect A.G.N.'s rights which may include presentation of testimony in any manner permitted by
law. The trial court shall (1) execute findings of fact and conclusions of law addressing the foregoingissues, (2)
cause to be developed asupplemental clerk's record containing the findings of fact and conclusions of law and
all orders and certificatesit mayissue as a result of compliance with this order, and (3) cause to be developed
areporter'srecord transcribingthe evidence and arguments presented at any hearing conducted.

Additionally, the trial court shall file the supplemental record with the clerk of this court on or before
November9, 2007. Should furthertime be required by the trial courtto performthese tasks, it shall be so

requested before November9, 2007.

Finally, if the trial court determines A.G.N. is entitled to appointed counsel and appoints counsel, it shall
inform this court of the name, address, and state bar number of the appointed counsel.

Itisso ordered.

Per Curiam
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