Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

For a commitment to TYC, reciting the necessary statutory language and specifically
stating the reasons for modifying the disposition will be sufficient.[In the Matter of
L.T.H.](07-4-9)

On September 6, 2007, the Austin Court of Appeals held that the commitment order satisfied the

statutory requirements because in addition to reciting the necessary statutory language provided
for in section 54.05(m), the order complied with section 54.05(i) by specifically stating the reasons
for modifying the disposition.

9 07-4-9. In the Matter of L.T.H., No. 03-06-00433-CV, 2007 Tex.App.Lexis 7340 (Tex.App.— Austin, 9/6/07).

Facts: On April 21, 2005, the juvenile court, afterfinding that L.T.H. had engaged in delinquent conduct by
committing the offense of assault, placed L.T.H. on probation for nine months. On September 7, 2005, the
State moved to modify the disposition, alleging that L.T.H. had violated a condition of his probation by failing
to reportto his probation officer. On October 6, after hearing evidence on the State's motion, the juvenile
court modified the disposition, extending the probation until May 2006.

As atermand condition of his probation, L.T.H. was required to be inside the residence of his grandparents
betweenthe hours of 9:00 p.m. and 6:00 a.m. On February 28, 2006, the State moved to modify the
disposition, alleging that L.T.H. failed to comply with this condition from November 1, 2005 to the date of the
motion. Atthe July 6, 2006 modification hearing, L.T.H. pleaded true to the State's allegation.

Following L.T.H.'s plea, the juvenile court heard evidence from Cathy McClaugherty, a caseworker with the
Travis County Juvenile Probation Department. McClaugherty testified that the department's recommendation
was commitmentto TYC. McClaugherty explained the department's reasoning to the juvenile court. After
L.T.H. was placed on probation, L.T.H. had first spent 90 days in the department's "Impact Program," whichisa
"brief behavior modification program."” Upon completion of that program, L.T.H. was allowed to return home.
However, according to McClaugherty, L.T.H. "has absconded atleast twice fora period of time." Additionally,
the "family has a history of moving without notifying the Probation Department." McClaugherty continued,

We've. .. had psychological evaluations completed, attempted to engage the familyin
services through MHMR. We've also attempted to hook him up, if you will, with Southwest Key
trackingto improve his accountability. And we've also tried an electronic monitor toimprove

his accountabilityandto get himto stay at home.

All of these efforts, McClaugherty testified, were unsuccessfulin keeping L.T.H. athome.
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When asked by the juvenile courtif there were any otherreasonable efforts that might be taken by the
department, McClaugherty replied, "NonethatI'm aware of at thistime. We've also attempted to staff himfor
our Intensive Supervision Probation program. And he was declined based on a history of both him and his
family not cooperatingand not following through with probation."

McClaugherty also testified that she believed commitmentto TYCwould be in the child's bestinterest because
L.T.H. "has difficulty functioningin the community. We have notbeen able to get himto engage in probation."
McClaugherty also believed that commitmentto TYC wasin "the community's bestinterest" because L.T.H.'s
"offenses speak tothe fact that he appearsto be a danger to other people inthe community."

On cross-examination, McClaugherty testified that the offenses to which she was referring were two
misdemeanor assaultsinvolving L.T.H.'s "peers atschool." L.T.H. had neverbeen accused of afelony offense,
and L.T.H.'s last alleged misdemeanor assault occurred priorto his probation, in February 2005. McClaugherty
alsoacknowledged thatL.T.H. had been diagnosed as suffering from mild mental retardation and "cannibis
abuse."

On redirect, McClaugherty testified that because of L.T.H.'s "absconderstatus," L.T.H. had been unavailable
and out of contact with the departmentforapproximately six months during the previous year. The juvenile
court inquired asto the reason the departmentwas unable tofind L.T.H., and McClaugherty explained that
duringthe period of time when he absconded, attempts were made to locate the family at theirlastknown
address. The department discovered that the family had moved but was unable to obtain anew address.

L.T.H.'s grandmother was present at the hearing but, when given the opportunity by the juvenile court to
speak, declined the opportunity. L.T.H.'suncle, who had been considered as a possible placement, was not
presentatthe hearing.

At the conclusion of the hearing, the juvenile court committed L.T.H. to TYC. This appeal followed.

Held: Affirmed

Memorandum Opinion: In hisfirst point of error, L.T.H. asserts that the juvenile court's order was deficient
because itfailed to specifically state the reasons for the modification of the prior disposition. Section 54.05(i)
of the family code provides, "The court shall specifically state inthe orderits reasons for modifying the
disposition and shall furnish a copy of the orderto the child." Tex. Fam. Code Ann. § 54.05(i) (West Supp.
2006). Section 54.05(m) requires that the juvenile court's order committingachild tothe TYC include a
determination that:

(A)itisinthe child'sbestintereststo be placed outside the child's home;

(B) reasonable efforts were made to prevent oreliminate the need for the child's removal
fromthe child'shome andto make it possible forthe child toreturn home; and

(C) the child, inthe child'shome, cannot be provided the quality of care and level of support
and supervision that the child needs to meetthe conditions of probation.

Id. § 54.05(m) (West Supp. 2006).

The modifying order must specifically recite the conduct which prompted the trial court to modify its prior
order of disposition. K. W.H. v. State, 596 S.W.2d 248 (Tex. Civ. App.--Texarkana 1980, no writ). Providing
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specificreasonsforthe disposition provides the child with notice of the court's reasons so that the child can
determine the need foranappeal.inreJ.R., 907 S.W.2d 107, 110 (Tex. App.--Austin 1995, no writ).
Additionally, arecordis created forthe appellate courttorely on in makingits decision about whether
sufficient evidence supports the juvenile court's findings and determinations. Inre L.R., 67 S.W.3d 332, 336-37
(Tex. App.--EIPaso 2001, no pet.). Therefore, merely reciting statutory language will not be sufficient to justify
thejuvenilecourt'sruling.Inre J.T.H., 779 S.W.2d 954, 959 (Tex. App.--Austin 1989, no writ). However,
statutory language supplemented by additional findings is sufficient to meet the requirements of the family
code.SeelnreP.L., 106 S.W.3d 334, 338 (Tex. App.--Dallas 2003, no pet.) (ordertracking language of section
54.05 and explaining court's reasons was appropriate). The inclusion of the offense and its surrounding
circumstancesinan order consisting of mainly statutory language is sufficient. J.T.H., 779 S.W.2d at 959.

In this case, the juvenilecourt's orderspecified that L.T.H. violated the condition of probation requiringhim to
"beinside the residence of [his] grandparents each day between 9:00 p.m. and 6:00 a.m., unless accompanied
by [his] parentorguardian." The orderfurtherspecified that L.T.H. "failed to be inside the residence of his
[grandparents] on November 1, 2005 to present." Additionally, the orderspecified that L.T.H. "will not accept
parental supervision and has demonstrated adisregard for all authority." The orderthenrecited the necessary
statutory language:

[L.T.H.],in[L.T.H.]'shome, cannot be provided the quality of care and level of supportand
supervisionthat [L.T.H.] needs to meet the conditions of probation. All reasonable efforts were
made to preventoreliminate the need for[L.T.H.]'sremoval from home and to make it
possible for[L.T.H.] to return home. The Courtfurtherfindsthat[L.T.H.] has been removed
from his home and the Court approves of the removal. The Court further finds that the local
resources of this Court are not adequate to meet such needs oraccomplish the necessary
protection of the public.

It therefore appearstothe Courtthat the bestinterest of [L.T.H.] and of society will be served by committing
[L.T.H.] to the care, custody, and control of the Texas Youth Commission.

Conclusion: In addition toreciting the necessary statutory language provided forin section 54.05(m), see id.,
the order complies with section 54.05(i) by specifically stating the reasons for modifying the disposition. L.T.H.
"failedto be inside the residence of his [grandparents] on November 1, 2005 to present," which was adirect
violation of one of the conditions of his probation. Additionally, the orderspecified that L.T.H. "will not accept
parental supervision and has demonstrated a disregard forall authority." Finally, the juvenile court specified
that the bestinterest "of society" would also be served by committing L.T.H.to TYC. See J.T.H., 779 S.W.2d at
959 (holdingthatjuvenile court's "listing of protection of the publicas a factor" in committing juvenile to TYC,
when combined with otherreasons, satisfied specificity requirement). We hold that the ordersatisfies the
specificity requirement of section 54.05(i). We overrule L.T.H.'s first point of error.
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