Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

No expectation of privacy is a juvenile processing office.[Cortez v. State](07-4-6B)

On August 21, 2007, the Austin Court of Appeals found that appellant did not have a reasonable
expectation of privacy in the juvenile processing office, and the officer did not violate the Fourth
Amendment by listening to the statements appellant made to his mother during their telephone
conversation in the JPO.

9 07-4-6B. Cortezv. State, __ S.W.3d __, No. 03-06-00359-CR, 2007 Tex.App.Lexis 6800 (Tex.App.— Austin,
8/21/07).

Facts: On Friday afternoon, September 23, 2005, a group of Austin High School students had just gotten off the
school bus when a Honda Accord pulled tothe curb beside them. Witnesses to the shooting testified that the
front passengerinthe car said somethingto sixteen-year-old Christopher Briseno, who had just gotten off the
bus. Then, several shots were fired from the car. Briseno was fatally shotin the head. His sixteen-year-old
cousin, Adam Cantu, was shot inthe legs.

As the investigation continued overthe coming days and weeks, it was learned that six persons had beenin
the car whenthe shots were fired. Inthe front seat were Alan Ruiz, who was the driver, and appellant, who
was the front passenger. Inthe back seat were Alan Ruiz's brother Humberto, his sister Pamela, Juan Soliz, and
VictorSaramiento.

Saturday, September24

Initially, the only occupant of the Accord identified to the police was Humberto Ruiz. The day afterthe
shooting, Austin police officers went to the Ruizresidence, where they met Humberto, Alan, and appellant,
who was sixteenyearsold. The three boys agreed to speak to the officers and were takentothe downtown
police station, where theyarrived between 1:30 and 2:00 p.m., accordingto the officer's testimony atthe
suppression hearing. The officers also testified that they were not then aware of appellant'sinvolvement in the
shooting. Appellant was not underarrest or restraint, and he was allowed to waitin the lobby while the Ruiz
brothers were being questioned.

Later that afternoon, Pamela Ruiz was also brought to the police station, accompanied by her mother. At trial,
a police officertestified that when Pamela walked past appellant, who was still sitting in the lobby, she dida
"doubletake."

Shortly after4:00 p.m., appellantleftthe police station and walked to a nearby convenience store, where he

calledafriendforaride. Meanwhile, statements by the Ruiz siblings gave investigators reason to believe that
appellantwas the person who had fired the shots that killed Briseno and wounded Cantu." Officers began to
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look forappellantand found him at the conveniencestore. Detective Armando Balderama testified that at
4:50 p.m., appellantwas returned to the police station, advised that he was underarrest, and placedinan
interview room that was designated as ajuvenile processing office. See Tex. Fam. Code Ann. § 52.025(a) (West
2002). *

1 ltisclearthat the Ruizes notonlyincriminated appellant, but they also minimized theirown
involvementinthe shooting. There is evidence that the police allowed the Ruizesto leave the
station on Saturday because there was no probable cause to hold them. By the time the police
learned thatthey had played a culpable role in the shooting, the Ruiz family had fled to
Mexico. Some months later, the three siblings returned to Austin and were arrested. They
were awaiting trial for Briseno's murder at the time of appellant's trial.

2 Appellant testified that he was taken to the police station at 12:30 p.m. and told that he was
being detained because he "did nothave alicense." Appellantsaid that he asked to call his
parents, butthe officerswould notallow it. Appellant also testified that he was not allowed to
call his parents afterhe was returnedtothe police station and placed inthe juvenile
processing office.

Balderamatestified that he asked appellantif he wanted his parentsto be notified. Appellant said that he did.
Balderamatried to call appellant's mother, but he got no answer. Balderama successfully called appellant's
fatherand told himthat appellant was about to be transferred to the Gardner-Betts juvenile detention facility.
Appellantwasthentakento anotherlocation to await transfer. While they were waiting, appellant asked
Balderama "how longl thought he was goingto haveto. .. remaininjail." Balderamatold appellant that "he
was getting ahead of himself, that he needed to waitand see." Appellant's question to Balderamais the first of
the three statements that appellant urges should have been suppressed.

Detective Frank Rodriguez testified that minutes afterappellant was returned to the police station and placed
inthe interview room, he encountered appellant's motherand brotherin the downstairs lobby. They asked the
officerforappellant's whereabouts, and he told them thatappellant had been detained for a crime that had
been committed the day before. Appellant's motherresponded that the police should also arrest Alan Ruiz
because appellanthad been with him all day on Friday. Rodriguez testified that he needed to go back upstairs
where the interviews weretaking place, so he excused himself but told appellant's motherthat he would be
"right back." Rodriguez said that when he laterreturned tothe lobby, appellant's motherand brother were
gone.

Appellant's mothertestified that she wentto the police station at 2:00 p.m. afterreceivingatelephone call
from Alan Ruiz saying that appellant had been arrested. She said that Rodriguez told herthat appellant was
being questioned and that she could not see him. She testified that after she returned to herhome, a police
officercalled herandtold herthat appellant was being charged with murder, that she could notsee him, and
that he was goingto be taken to Gardner-Betts.? She said that she made no effortto see appellant that day
because she did not have permission to do so.

3 Appellant's mothertestified that this call came from Rodriguez. The officer testified,
however, that he had no further conversations on Saturday with members of appellant's
family afterappellant's motherleft the police station.

Richard Bratton was the intake officer at Gardner-Betts on the evening of September 24, 2005. Bratton
testified that upon appellant's arrival, he advised appellant of his rights whilein detention and called his
family. Bratton spoke toa person who he believed was appellant's brother, who wasin turn speaking to
appellant's motherin Spanish. Bratton told appellant's family some of the details of the offense for which
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appellanthad been arrested, explained appellant's rights, and informed them of the visitation hours atthe
facility. Appellant's family was notable to visit him at Gardner-Betts that night because the intake process was
not completed untilafter9:00 p.m., when visitation ended.

Sunday, September 25

At 11:00 a.m. Sunday morning, Rodriguez and another officer, Hector Reveles, transported appellant from
Gardner-Bettstothe police station so that he could be advised of his rights by a magistrate. Seeid. § 51.095(a)
(WestSupp. 2006). Rodriguez and Reveles testified thatappellant was not questioned during the drive, but
that appellantasked Revelesif the police "wanted the gun" or wanted to know "where the gun was." Reveles
said that he told appellant that they would "talk about thatlater." Appellant's question regarding the gunis
the second statementthat he soughtto have suppressed.

Afterbeingadvised of his rights by the magistrate, appellant was taken to the juvenile processing office. He
refusedto give the officers astatementand asked to speak to his parents. There was no telephone in the
room, so Rodriguez dialed the number on his cell phone, gave the phone to appellant, and stepped outside.
Through a microphone located inthe room, Rodriguez heard appellant tell his motherthat he had fired two
shots but had not hit anyone, and that Alan Ruiz had fired the fatal shots. Thisis the last of the three
challenged statements.

The trial

The juvenile court waived its jurisdiction and transferred appellant to district court for trial. See id. § 54.02
(West 2002). At the trial, Cantuidentified appellant as the front passengerinthe Accord and as the person
who shot himand Briseno. Jose Ortiz, another student who witnessed the shooting, alsoidentified appellant as
the front passengerand shooter. Both Cantu and Ortiz were certain that the driver of the car had not fired the
shots. Anotherbystander, Esteban Zuniga, did not identify appellant, but he did testify (with some
equivocation during cross-examination) that the front passenger was the person who fired the shots.

JuanSoliz, one of the back seat passengersinthe Accord, identified the other occupants of the vehicle. He said
Humberto Ruiz told him that Pamelawas having trouble with Briseno and Cantu at school. As the car
approachedthe bus stop, Alan Ruiz took a pistol out of the console between the front seats and handeditto
appellant. Whenthe carstopped, appellant called out to Briseno, "Are you Bloods?" Briseno said, "No."
Appellantthen asked Alan Ruizif he should "[g]ive itto them." Alan said that he should, and appellant began
firing. Soliz testified that Alan did not threaten appellant orotherwiseforce himto shoot. Soliz said that he was
certainthat Alan Ruizdid not fire the gun, but he was not sure whether or not Humberto Ruiz had fired the
weapon. Solizalso testified that on the day afterthe shooting, afterlearningthat one of the victims had died,
appellantsaid "itwas good so they will not mess with them again."

Although they did not testify, there was evidence that two otherwitnesses to the shootingidentified someone
otherthan appellantasthe shooter. Rodriguez testified that Victor Saramiento, another passengerinthe
Accord, gave a statementto the police that was consistent with what appellanttold his mother; that s, that
Alan Ruiz had fired the fatal shots. Rodriguez also testified that Elvia Hernandez, who lived near the scene of
the shooting, told officers that she was sitting on her porch when the shooting occurred and that the "back
passenger" hadfired the shots.

In his own testimony, appellant acknowledged being the front passengerin the Accord. He said that after he
accepteda ride from Alan Ruiz, Ruizshowed him a pistol inthe console and told him that "he had to kill two
studentswhowere in school because they were messing with his sister." After picking up the other passengers
at the school, Ruizfollowed the bus. As they drove, Ruizhanded the pistol to appellantand told him, "You're
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goingto kill him." When appellant protested, Ruiz said, "Okay. Well, just tell him--ask him some questions,
things | wantto know." When Briseno got off the bus, Pamela Ruiz pointed and said, "Look, it's him." At Alan
Ruiz'sinsistence, appellant asked Brisenoif he was aBlood. Briseno denied it. PamelaRuiz said, "He's telling
lies. He'sthe one that was messing with me." Then she said, "Kill him. Kill him." With that, Alan Ruiz reached
across appellantand began firing. According to appellant, Ruiz then handed the pistol to him and ordered him
to shoot. Appellant testified that he was afraid of Ruiz, and that he fired two shotsinto the air.

The court's jury charge included aninstruction on the law of parties. See Tex. Penal Code Ann. §§ 7.01, .02
(West2003). The charge authorized appellant's conviction formurderif the jury found thatappellant, acting
alone or with others as a party, caused Briseno's death. Appellant does not challenge the sufficiency of the
evidence to sustain the jury'sverdict.

Statements to Officers

In pointof error one, appellant contends that the officers who took himinto custody on the afternoon of
September24failed to promptly notify his parents. Seeid. § 52.02(b)(1) (West Supp. 2006) (providingthat
person taking childinto custody shall promptly give notice of action and statement of reason to child's parent,
guardian, or custodian). In point of errortwo, appellant further contends that he was not allowed to have his
parentswith himinthe juvenile processing office. Seeid. § 52.025(c) (West 2002) (providingthat child
detainedinjuvenile processing office is entitled to be accompanied by parent, guardian, custodian, or
attorney). Appellantargues that his question to Balderamaabout how long he would remainin jail was the
inadmissiblefruit of these violations. See Tex. Code Crim. Proc. Ann. art. 38.23 (West 2005) (exclusionary rule).
In pointof error three, appellant contends that his remark to Reveles regarding the gun should also have been
suppressed asthe product of these juvenile code violations.

Held: Affirmed

Opinion:In hisfourth point of error, appellant contends that Rodriguez unlawfully eavesdropped on his
telephone conversation with his mother on Sunday afternoon, September 25, after he had been taken before
the magistrate. He argues that the use of a hidden microphone tolisten to his conversationviolated his
reasonable expectation of privacy underthe Fourth Amendment. He furtherargues that the officer's conduct
constituted an unlawful, unauthorized interception of an oral communication. See Tex. Code Crim. Proc. Ann.
art. 18.20 (West Supp. 2006).

Fourth Amendment

The Fourth Amendment serves to safeguard an individual's privacy from unreasonable governmental
intrusions. Richardson v. State, 865 S.W.2d 944, 948 (Tex. Crim. App. 1993). A defendant may challengethe
admission of evidence obtained by governmental intrusion only if he had alegitimate expectation of privacy in
the place invaded. Rakas v. lllinois, 439 U.S. 128, 143, 99 S. Ct. 421, 58 L. Ed. 2d 387 (1978). To determine
whetheraperson had a reasonable expectation of privacy, it must be determined whetherthe person
exhibited asubjective expectation of privacy and, if so, whetherthat subjective expectationis one thatsociety
iswillingtorecognize asreasonable. Smithv. Maryland, 442 U.S. 735, 740, 99 S. Ct. 2577, 61 L. Ed. 2d 220
(1979). Inthis case, appellant exhibited a subjective expectation of privacy while speakingto his mother; the
question presentedis whether this expectation was reasonable.

Whethera subjective expectation of privacy is one that society recognizes as reasonableis aquestion of law.
Villarreal v. State, 935 S.W.2d 134, 138 (Tex. Crim. App. 1996). Amongthe factors to considerin answering this
question are whetherthe accused: had a property or possessory interestin the place invaded; was legitimately
inthe place invaded; had complete dominion or control and the right to exclude others; took normal
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precautions customarily taken by those seeking privacy; put the place to some private use; and has a claim of
privacy consistent with historical notions. Calloway v. State, 743 S.W.2d 645, 651 (Tex. Crim. App. 1988). A
consideration of these factors leads us to conclude that appellant did not have areasonable expectation of
privacy in the police interview room that doubled as the juvenile processing office.® Appellant had no property
or possessory interestin the office, no dominion or control of the office, and norightto exclude others from
the office. Appellant was legitimately in the officeonly in the sense that he had been lawfully takeninto
custody by the police. Although appellant put the office to a private use, there isno evidence that he asked
Rodrigueztoleave the room or took any precautions to ensure his privacy. Finally, appellant's claim of privacy
ina police station interview roomis not consistent with historical notions of privacy.

6 There was no telephoneinthe interview room. Therefore, we assume thatthere was nosign
warningthat telephone calls from the room were monitored.

A similar case was recently considered by the court of criminal appeals. In Statev. Scheineman, Scheineman
and his co-defendant were arrested and placed in separate interviewrooms. 775.W.3d 810, 811 (Tex. Crim.
App. 2002). The co-defendant asked adeputyif he could speak alone with Scheineman. /d. The deputy agreed,
moved Scheineman into the room occupied by the co-defendant, and left the two of them alone. Id. The two
men thendiscussed theircriminal conduct while, unbeknownst to them, officers monitored and recorded their
conversation. /d. Scheineman argued that the deputy's conduct had "lulled" him and his co-defendantinto
believing that their conversation was private and thereby gave them alegitimate expectation of privacy. /d.
The court of criminal appeals disagreed. The court observed thataloss of privacy is an inherentincident of
confinement, whetherin ajail cell ora police stationinterview room. Id. at 813. After noting that there was no
evidence thatthe deputy had given the two defendants any verbal assurance of privacy, the court held that
societyis not preparedto recognize alegitimate expectation of privacy in aconversation between two
arresteesina county law enforcementbuilding, evenif the arrestees are the only persons presentand
subjectively believe thatthey are unobserved. /d.

The evidence before us shows that Rodriguez dialed appellant's mother's telephone number, handed appellant
the cell phone, and leftthe room. Appellantargues this conduct "tricked" himinto believing that his telephone
conversation with hismotherwas private. Butasin Scheineman, there is no evidence that the officer gave
appellantany express assurance that what he said to his motherwould not be heard by others. The evidence
supportsthe trial court's finding that Rodriguez did not engage in any dishonesty or deliberately mislead
appellantinto believing that the conversation was private. Although appellant's juvenile status may have
entitled himtorights and considerations not afforded adults under the same circumstances, we do not believe
that societyis preparedto acceptas reasonable appellant's subjective belief that he could sitina police
interview room and discuss on the telephone hisrole in amurderforwhich he had been arrested without
being overheard by the police, atleastin the absence of any evidence of police conductintended to give
appellantthe impression that his conversation would be private.

Article 18.20

Appellant's contention that article 18.20 was violated was notraised below. No violation of the statute is
showninany case. An "oral communication" subject to the statute isone that is "uttered by a person
exhibiting an expectation that the communicationis not subjecttointerception under circumstances justifying
that expectation." Tex. Code Crim. Proc. Ann. art. 18.20, § 1(2). We have held that article 18.20 protects
persons engaged in oral communications under circumstances justifying an expectation of privacy. Meyerv.
State, 78 S.W.3d 505, 509 (Tex. App.--Austin 2002, pet. ref'd) (also holding thatdefendant did not have
reasonable expectation of privacy in back seat of patrol car). Because appellantdid not have areasonable
expectation of privacy underthe circumstances shown, he was notjustified in the expectation that his
statements would notbe intercepted. Seeid.
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Harmless error

As recounted by Rodriguezin his testimony at trial, appellant's statements to his motheroverthe telephone
were entirely consistent with appellant's own testimony. According to Rodriguez, appellant told his mother
that he had fired two shots that did not hitanyone, and that Alan Ruiz had fired the shots that struck the two
victims. Appellant testified to the same facts. Defense counselargued to the jury that the statements appellant
made to his mothertended to corroborate his trial testimony by showing that he had consistently told the
same story. Under the circumstances, if Rodriguez violated appellant's Fourth Amendment or statutory rights
by listening to appellant's conversation with his mother, we are satisfied beyond areasonable doubt that the
admission of appellant's statements during that conversation did not contribute to his conviction or
punishment. See Tex. R. App. P.44.2(a).

Conclusion: Appellant did not have a reasonable expectation of privacy in the juvenile processing office, and
the officerdid not violate the Fourth Amendment by listening to the statements appellant made to his mother
during theirtelephone conversation. Forthe same reason, article 18.20 was not violated. And becausethe
statements appellant made to his motherduring the conversation were consistent with appellant's trial
testimony, any errorin the admission of the statements was harmless. Point of errorfouris overruled.
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