Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Statements by appellant are admissible where there is no causal connection between
statements and the officers' alleged failure to promptly notify appellant's parents of
his arrest.[Cortezv. State](07-4-6A)

On August 21, 2007, the Austin Court of Appeals held that appellant was not denied the right to
have his parents with him while he was being held in the juvenile processing office, moreover,
there was no showing of a causal connection between the alleged violations and the spontaneous
statements made, and finally, any error in the admission of these statements were harmless.

9 07-4-6A. Cortezv. State,  S.W.3d ___, No.03-06-00359-CR, 2007 Tex.App.Lexis 6800 (Tex.App.— Austin,
8/21/07).

Facts: On Friday afternoon, September 23, 2005, a group of Austin High School students had just gotten off the
school bus when a Honda Accord pulled to the curb beside them. Witnesses to the shooting testified that the
front passengerinthe car said somethingto sixteen-year-old Christopher Briseno, who had just gotten off the
bus. Then, several shots were fired from the car. Briseno was fatally shot in the head. His sixteen-year-old
cousin, Adam Cantu, was shot inthe legs.

As the investigation continued over the coming days and weeks, it was learned that six persons had beenin
the car whenthe shots were fired. In the front seat were Alan Ruiz, who was the driver, and appellant, who
was the front passenger. In the back seat were Alan Ruiz's brother Humberto, his sister Pamela, Juan Soliz, and
Victor Saramiento.

Saturday, September24

Initially, the only occupant of the Accord identified to the police was Humberto Ruiz. The day afterthe
shooting, Austin police officers went to the Ruiz residence, where they met Humberto, Alan, and appellant,
who was sixteenyears old. The three boys agreed to speak to the officers and were taken to the downtown
police station, where they arrived between 1:30 and 2:00 p.m., accordingto the officer's testimony atthe
suppression hearing. The officers also testified that they were not then aware of appellant'sinvolvementin the
shooting. Appellant was notunderarrestor restraint, and he was allowed to waitin the lobby while the Ruiz
brothers were being questioned.

Later that afternoon, Pamela Ruiz was also brought to the police station, accompanied by her mother. At trial,
a police officertestified that when Pamela walked past appellant, who was still sitting in the lobby, she dida
"doubletake."
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Shortly after4:00 p.m., appellantleft the police station and walked to anearby convenience store, where he
calledafriendforaride. Meanwhile, statements by the Ruiz siblings gave investigators reason to believe that
appellantwas the person who had fired the shots that killed Briseno and wounded Cantu.* Officers began to
look forappellantand found him at the conveniencestore. Detective Armando Balderama testified that at
4:50 p.m., appellantwas returnedto the police station, advised that he was underarrest, and placedinan
interview room that was designated as ajuvenile processing office. See Tex. Fam. Code Ann. § 52.025(a) (West
2002). *

1 Itisclearthat the Ruizes notonlyincriminated appellant, but they also minimized theirown
involvementinthe shooting. There is evidence that the police allowed the Ruizesto leave the
station on Saturday because there was no probable cause to hold them. By the time the police
learned thatthey had played a culpable role inthe shooting, the Ruiz family had fled to
Mexico.Some months later, the three siblings returned to Austin and were arrested. They
were awaitingtrial for Briseno's murderatthe time of appellant's trial.

2 Appellant testified that he was taken to the police station at 12:30 p.m. and told that he was
being detained because he "did not have alicense." Appellant said that he asked to call his
parents, butthe officerswould notallow it. Appellant also testified that he was not allowed to
call his parents afterhe was returnedtothe police station and placed inthe juvenile
processing office.

Balderamatestified that he asked appellantif he wanted his parents to be notified. Appellant said that he did.
Balderamatried to call appellant's mother, but he got no answer. Balderama successfully called appellant's
fatherand told himthat appellant was about to be transferred to the Gardner-Betts juvenile detention facility.
Appellantwasthentakentoanotherlocation to await transfer. While they were waiting, appellant asked
Balderama "how long| thought he was goingto haveto. ..remaininjail." Balderamatold appellantthat "he
was getting ahead of himself, that he needed to waitand see." Appellant's question to Balderamais the first of
the three statements thatappellant urges should have been suppressed.

Detective Frank Rodriguez testified that minutes after appellant was returned to the police station and placed
inthe interview room, he encountered appellant's motherand brotherin the downstairs lobby. They asked the
officerforappellant's whereabouts, and he told them that appellant had been detained for a crime that had
been committed the day before. Appellant's motherresponded that the police should also arrest Alan Ruiz
because appellanthad been with himall day on Friday. Rodriguez testified that he needed to go back upstairs
where the interviews weretaking place, so he excused himself but told appellant's motherthat he would be
"right back." Rodriguez said that when he laterreturned to the lobby, appellant's motherand brother were
gone.

Appellant's mothertestified that she wentto the police station at 2:00 p.m. afterreceivingatelephone call
from Alan Ruiz saying that appellanthad been arrested. She said that Rodriguez told herthat appellant was
being questioned and that she could not see him. She testified that after she returned to herhome, a police
officercalled herandtold herthat appellant was being charged with murder, that she could notsee him, and
that he was goingto be taken to Gardner-Betts.? She said that she made no effortto see appellant that day
because she did not have permissiontodo so.

3 Appellant's mothertestified that this call came from Rodriguez. The officer testified,

however, that he had no further conversations on Saturday with members of appellant's
family afterappellant's motherleft the police station.
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Richard Bratton was the intake officer at Gardner-Betts on the evening of September 24, 2005. Bratton
testified that upon appellant's arrival, he advised appellant of his rights whilein detention and called his
family. Bratton spoke to a person who he believed was appellant's brother, whowasinturn speakingto
appellant's motherin Spanish. Bratton told appellant's family some of the details of the offense for which
appellanthad been arrested, explained appellant's rights, and informed them of the visitation hours atthe
facility. Appellant's family was notable to visit him at Gardner-Betts that night because the intake process was
not completed untilafter9:00 p.m., when visitation ended.

Sunday, September 25

At 11:00 a.m. Sunday morning, Rodriguez and another officer, Hector Reveles, transported appellant from
Gardner-Bettstothe police station so that he could be advised of his rights by a magistrate. Seeid. § 51.095(a)
(WestSupp. 2006). Rodriguez and Reveles testified thatappellant was not questioned during the drive, but
that appellantasked Revelesif the police "wanted the gun" or wanted to know "where the gun was." Reveles
said that he told appellant that they would "talk about that later." Appellant's question regarding the gunis
the second statementthat he soughtto have suppressed.

Afterbeingadvised of his rights by the magistrate, appellant was taken to the juvenile processing office. He
refusedto give the officers astatementand asked to speak to his parents. There was no telephone in the
room, so Rodriguez dialed the numberon his cell phone, gave the phone to appellant, and stepped outside.
Through a microphone located inthe room, Rodriguez heard appellant tell his motherthat he had fired two
shots but had not hit anyone, and that Alan Ruiz had fired the fatal shots. Thisis the last of the three
challenged statements.

The trial

The juvenile court waived its jurisdiction and transferred appellant to district court for trial. See id. § 54.02
(West 2002). At the trial, Cantuidentified appellant as the front passengerinthe Accord and as the person
who shot himand Briseno. Jose Ortiz, another student who witnessed the shooting, alsoidentified appellant as
the front passengerand shooter. Both Cantu and Ortiz were certain that the driver of the car had not fired the
shots. Anotherbystander, Esteban Zuniga, did not identify appellant, but he did testify (with some
equivocation during cross-examination) that the front passenger was the person who fired the shots.

JuanSoliz, one of the back seat passengersinthe Accord, identified the other occupants of the vehicle. He said
Humberto Ruiz told himthat Pamelawas having trouble with Briseno and Cantu at school. As the car
approachedthe bus stop, Alan Ruiz took a pistol out of the console between the front seats and handeditto
appellant. Whenthe carstopped, appellant called out to Briseno, "Are you Bloods?" Briseno said, "No."
Appellantthen asked Alan Ruizif he should "[g]ive itto them." Alan said that he should, and appellant began
firing. Soliz testified that Alan did not threaten appellant or otherwiseforce himto shoot. Soliz said that he was
certainthat Alan Ruizdid not fire the gun, but he was not sure whether or not Humberto Ruiz had fired the
weapon. Solizalso testified that on the day afterthe shooting, afterlearning that one of the victims had died,
appellantsaid "itwas good so they will not mess with them again."

Althoughthey did not testify, there was evidence that two other witnesses to the shootingidentified someone
otherthan appellantasthe shooter. Rodriguez testified that Victor Saramiento, another passengerinthe
Accord, gave a statementto the police that was consistent with what appellanttold his mother; thatis, that
Alan Ruiz had fired the fatal shots. Rodriguez also testified that Elvia Hernandez, who lived near the scene of
the shooting, told officers that she was sitting on her porch when the shooting occurred and that the "back
passenger" hadfired the shots.
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In his own testimony, appellant acknowledged being the front passengerinthe Accord. He said that after he
accepted a ride from Alan Ruiz, Ruizshowed him a pistol inthe console and told him that "he hadto kill two
students who were in school because they were messing with his sister." After picking up the other passengers
at the school, Ruizfollowed the bus. Asthey drove, Ruiz handed the pistol to appellantand told him, "You're
goingto kill him." When appellant protested, Ruiz said, "Okay. Well, just tell him--ask him some questions,
things| wantto know." When Briseno got off the bus, Pamela Ruiz pointed and said, "Look, it's him." At Alan
Ruiz'sinsistence, appellant asked Brisenoif he was a Blood. Briseno denied it. PamelaRuiz said, "He's telling
lies. He'sthe one that was messing with me." Then she said, "Kill him. Kill him." With that, Alan Ruizreached
across appellantand began firing. According to appellant, Ruiz then handed the pistol to him and ordered him
to shoot. Appellant testified that he was afraid of Ruiz, and that he fired two shots into the air.

The court's jury charge included aninstruction on the law of parties. See Tex. Penal Code Ann. §§ 7.01, .02
(West 2003). The charge authorized appellant's conviction for murderif the jury found that appellant, acting
alone or with others as a party, caused Briseno's death. Appellant does not challenge the sufficiency of the
evidence to sustain the jury'sverdict.

Statements to Officers

In pointof error one, appellant contends that the officers who took himinto custody on the afternoon of
September24failed to promptly notify his parents. Seeid. § 52.02(b)(1) (West Supp. 2006) (providingthat
person taking childinto custody shall promptly give notice of action and statement of reason to child's parent,
guardian, or custodian). In point of errortwo, appellant further contends that he was not allowed to have his
parentswith himinthe juvenile processing office. Seeid. § 52.025(c) (West 2002) (providingthat child
detainedinjuvenile processing office is entitled to be accompanied by parent, guardian, custodian, or
attorney). Appellantargues that his question to Balderamaabout how long he would remainin jail was the
inadmissiblefruit of these violations. See Tex. Code Crim. Proc. Ann. art. 38.23 (West 2005) (exclusionary rule).
In pointof error three, appellant contends that his remark to Reveles regarding the gun should also have been
suppressed as the product of these juvenile code violations.

Held: Affirmed

Opinion:A child being heldin ajuvenile processing office may not be left unattended and is entitled to be
accompanied by his parent. Tex. Fam. Code Ann. § 52.025(c). The statute does notrequire thata parentbe
present, however. See Leonardv. State, No. 01-93-01066-CR, 1997 Tex. App. LEXIS 51, at *3 (Tex. App.--
Houston [1st Dist.] Jan. 9, 1997, no pet.) (notdesignated for publication). The record before us supports a
findingthat appellantdid not ask for his parents and that appellant's parents did not ask to be present.

Rodrigueztestified that appellant was monitored forthe entire timethathe was heldinthe juvenile
processing office and that he neverasked to have his parents with him. Balderama testified to the same effect.
Evenappellant, who testified that he asked to speak to his parents, did not testify that he wanted one or both
of themto be present with himinthe processing office.” The evidence supports the trial court'simplied finding
that appellantdid notrequestthe presence of his parentsin the processing office.

5 Appellant testified that he was not told that he had a right to have his parents with him. He
was not asked and did not say whether he would have invoked that right. Appellant does not
contendthatthe police were obligated to advise him of his right to have his parents present,
and we express no opinion regarding thatissue.

There is no evidence thatappellant's fatherasked to speak to or be with his son while he was detainedinthe
processing office. Appellant's mothertestified that she asked to see appellant while she was at the police
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station onthe afternoon he was arrested, but this request was denied. Her testimony was contradicted by
Rodriguez, who testified thatappellant's motherdid notask to see herson before leaving the police station.
The trial court, as trier of fact at the suppression hearing, could reasonably conclude from the officers'
testimony that neither of appellant's parents asked to be with appellant while he was detained inthe
processing office.

Causal connection

Evenif appellant's parents were not promptly notified of his arrest orappellant was denied the right to have
his parents with himinthe juvenile processing office on Saturday afternoon, no causal connection has been
shown between these alleged violations and appellant's statements to the two officers. See Gonzales, 67
S.W.3d at 913 (holdingthat suppression required only when thereis causal connection between violation of
parental notice requirementand receipt of juvenile's statement). Neither statement was made while appellant
was inthe juvenile processing office, and thus his parents would not have been present. This distinguishes the
instant case from Statev. Simpson, 105 S.W.3d 238 (Tex. App.--Tyler 2003, no pet.), on which appellantrelies.
In Simpson, ajuvenile was interrogated and gave a written confession to participatingin a capital murder
before his parents were notified, more than forty-eight hours following his arrest. Id. at 240. The court found a
causal connection between the lack of notice and the statement, saying thatthere was "nothingin the record
to indicate thateither of [Simpson's] parents would have advised [him] to make or sign a statementimplicating
himselfinthe commission of capital murder" had they been present during the interrogation. Id. at 243.

Appellant hypothesizes thatif his parents had come to the juvenile processing office, they would have advised
him against making any statements or having any conversations with the police. Accepting this hypothesis as
true, we are not persuaded that this advice would have deterred appellant from making the two statements at
issue. The trial court found that the statements were not the products of interrogation, and the evidence
supportsthisfinding. Infact, the evidencereflects that on both occasions, appellant and the officers were not
even engaged in conversation when he spontaneously made the challenged remarks. We find no causal
connection between the two statements and the officers'alleged failureto promptly notify appellant's parents
of hisarrestand the alleged denial of appellant's right to have his parents with himin the juvenile processing
office.

Harmless error

Evenifappellant'srights underthe juvenile code were violated and evenif there were a causal connection
between theseviolations and appellant's statements to the officers, we conclude that the admission of the
statements did not affectappellant's substantial rights. See Tex. R. App. P. 44.2(b). Appellant's question to
Balderamainquiring how long he would have to remaininjail showed that appellant was curious about the
seriousness of his situation. This curiosity is understandable and not particularly incriminating. The statement
to Revelesregarding the gun was a more serious matter because itimplicitly showed thatappellanthad some
knowledge about the shooting and the weapon. Still, the statement does not necessarilycompel the
conclusion thatappellant was guilty of the murder. Appellant could have been offering to disclose information
he had learned from someone else, such as Alan Ruiz.

In any event, appellant'sinvolvementin the shooting was not a contestedissue at his trial; only the nature of
that involvement wasin question. In hisown trial testimony, appellantadmitted beingin the carand firing two
shots, albeitinto the air. Evenif the challenged statements had not been admitted, appellant would have had
little choice buttoadmithisinvolvementin light of the eyewitness testimony identifying him as the front
passengerand his mother's statementtothe police thatappellant had spent the day of the shooting with Alan
Ruiz. In light of appellant's testimony, any errorin the admission of appellant's question to Balderama
regarding how much time he mightspendinjail and his questionto Reveles as to whetherthe police wanted
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the gun may be disregarded as harmless. These remarks to the officers merely confirmed whatappellantdid
not contest: that he was presentin the car from which the shots were fired.

Conclusion: Viewing the recordin the light most favorable to the trial court's rulings, we conclude that
appellant's parents were promptly notified after he was taken into custody and that appellant was notdenied
the right to have his parents with him while he was being held in the juvenile processing office. Moreover,
there is no showing of a causal connection between the alleged violations and the spontaneous statements
appellant made to the officers. Finally, any errorin the admission of these statements was harmless. Points of
error one, two, and three are overruled.
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