Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Violations of the Juvenile Code can be permitted, where the Family Code’s
underlying purposes and the child’s constitutional rights are upheld.[Vega.
State](07-4-1)

On August 9, 2007, the Corpus Christi Court of Appeals held that a statement taken in lllinois, in
violation of the Texas Family Code, was admissible because both parties were assured a fair
hearing and while not precise, the process was impartial, honest, and free from prejudice, undue
favoritism, and self-interest.

9 07-4-1. Vegav. State,  S.W.3d.__, No. 13-98-044-CR, 2007 Tex.App.Lexis 6315 (Tex.App— Corpus Christi,
8/9/07).

History: On June 26, 2002, the Court of Criminal Appeals considered the question of the admissibility of a
statement given by respondent to the Chicago Police Department that complied with Illinois law but not with
Texas law. In finding Texas law applied, the court remanded the case to the Court of Appealstodecide the
question (under Texas law) as to the admissibility of such a statement. Vegav. State, 84 S.W.3d 613, 2002 WL
1379247, 2002 Tex.Crim.App.Lexis 139 (Tex.Crim.App. 6/26/02), Tex. Juv. Rep. 9 02-3-15. [Texas Juvenile Law
(5th Edition 2000).

Facts: In late December 1994, Vega, who was sixteen atthe time, and her boyfriend, nineteen-year-old Jaime
Nonn, were implicated in a capital murderin Starr County, Texas. They had fled to Chicago, lllinois. On
December 28, 1994, Vegaand Nonn were arrested by the Chicago police after Starr County deputies advised
the Chicago Police Department that Texas warrants had been issued for the two suspects. Both Nonn * and
Vegagave statementsinlllinois. The trial court overruled Vega's motion to suppress the written statement she
made to the lllinois authorities.

2 Nonnwas later convicted, and his conviction was upheld by this Courtand the court of
criminal appeals. See Nonnv. State, 117 S.W.3d 874, 875, 883 (Tex. Crim. App. 2003) (setting
out history of case and affirming).

On directappeal following the convictions, Vegaraised eighteenissues, thirteen of which complained of the
trial court's admission of her written statement obtained in lllinois by Illinois law enforcement officers. Vega
alsocomplained that the trial court erred by admitting evidence of extraneous offenses and givingan
inappropriate limiting instruction regarding the extraneous offenses. Relying on Davidson v. State, 25S.W.3d
183 (Tex. Crim. App. 2000) (en banc), a panel of this Court held that the trial court abused its discretion whenit
admitted Vega's lllinois statementinto evidence. See Vega v. State, 32 S.W.3d 897, 906 (Tex. App.--Corpus
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Christi 2000), reversed and remanded, 84 S.W.3d 613 (Tex. Crim. App. 2002) (en banc). We reversed all three
judgments of the trial courtand remanded fora new trial. /d.

On the State's petition for discretionary review, the Texas Court of Criminal Appeals held that this caseis nota
Davidson case by statute, circumstances, orcommand to "strictly construe," and that Davidsonisinapplicable
here.’ Vega v. State, 84 S.W.3d 613, 616 (Tex. Crim. App. 2002) (en banc). The court also concluded that
"[blecause appellant was a juvenile at the time she gave herstatement, its admissibility must be determined
underTitle 3 of the Family Code." Id. And we are not to "strictly" construe Title 3 because the legislature did
not so mandate. /d. Additionally, although Vega and the State take the position thatthe issue onremandisthe
review of the fairness factorin a conflict-of-laws analysis, we believe that the court of criminal appeals has
decided thatissue. Inits opinion, the court determined that procedural issuesin this case were governed by
the law of Texas, the forum state, and that substantive issues were also governed by Texas law because the
conflict-of-lawschemes of both lllinois and Texas militate for such application.* Seeid. at 617; see alsoid. at
621 (Keller, J., dissenting).

3 The Vega Court summarizedits holdingin Davidson as follows:

[Blecause art. 38.22 § 3(a) of the Texas Code of Criminal Procedure was procedural in nature, a trial judge is
requiredto apply Texas law to determine the admissibility of an oral confession obtained in another state. [The
Davidson Court] also held that because the mandatory requirement of art. 38.22 § 3(a), that an oral custodial
statement must be recorded before it can be used againsta defendant, was not followed by the authoritiesin
Montana, appellant's oral confession was inadmissible at his Texas trial. Vega v. State, 84 S.W.3d 613, 616
(Tex. Crim. App. 2002) ( enbanc) (citing Davidsonv. State, 25S.W.3d 183, 185-86 n.2 (Tex. Crim. App. 2000)). In
Vega, the court of criminal appeals concluded Davidson did not apply because (1) the challenged statement
was written and, thus, did not violate the provisions of article 38.22, and (2) "pursuantto the Code
Construction Act, the sections of the Family Code relevant to confessions prevail over artficle] 38.22." Id.

4 The court of criminal appeals reasoned that the question of which directivesin Title 3are
substantive and which are procedural is notrelevant because, if procedural in nature, the
issues are governed by the laws of the forum state, or Texasin thisinstance, and, if
substantive in nature, the conflict-of-law schemes of both Illinois and Texas militate forthe
application of Texas substantive law. See Vega, 84S5.W.3d at 617. The court arrived at its Texas
substantive law conclusion by considering five factors Texas courts review in determining
which forum has the most significant relationship to the case and by deciding that four of the
five factors, including (1) where the injury or unlawful conduct occurred, (2) the place where
the relationship between the partiesis the strongest, (3) the numberand nature of contacts
that the non-forum state has with the parties and with the transactioninvolved, and (4) the
relative materiality of the evidence thatis soughtto be excluded, favor Texas law, and that
onlyresolution of the issue of fairness, the fifth factor, was not obvious. Seeid. (citing
RESTATEMENT (SECOND) OF CONFLICT OF LAWS §§ 6, 145 (1971); Gonzalez, 45 S.W.3d 101,
104 n.4 (Tex. Crim. App. 2001) (citing RESTATEMENT (SECOND) OF CONFLICTOFLAWS § 139
(1971)). Because lllinois has a similar method of determining which state has the most
significant relationship to the case, the court of criminal appeals determined that all of the
Illinois factors also favored application of Texas law to the substantive issues. Seeid.

The court of criminal appeals remanded this case foran analysis, but notforour analysis of how fairness
should be factored into a conflict-of-laws analysis. Rather, we have been charged to analyze how the absence
of a magistrate impacts the fairnesstothe parties, with our focus being on the purpose expressed in section
51.01 of the family code: "to provide a simple judicial procedure through which the provisions of this title are
executed and enforced and in which the parties are assured afair hearingand their constitutionaland other
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legal rights recognized and enforced."” Id. at 619; see Acts 1973, 63rd Leg., p. 1460, ch. 554, § 1, eff.Sept. 1,
1973 (currentversion at TEX. FAM. CODE ANN. § 51.01(6) (Vernon 2002)).

51n 1994, section 51.01 read as follows:
Thistitle shall be construed to effectuate the following public purposes:

(1) to provide forthe care, the protection, and the wholesome moral, mental, and physical
development of children coming within its provisions;

(2) to protect the welfare of the community and to control the commission of unlawful acts by
children;

(3) consistent with the protection of the publicinterest, to remove the children committing
unlawful acts the taint of criminality and the consequences of criminal behaviorand to
substitute a program of treatment, training, and rehabilitation;

(4) to achieve the foregoing purposesin afamily environment whenever possible, separating
the child from his parents only when necessary for his welfare orinthe interest of public
safetyand whena childis removed from his family, to give him the care that should be
provided by parents; and

(5) to provide asimple judicial procedure through which the provisions of this title are
executed and enforced and in which the parties are assured afair hearingand their
constitutional and otherlegal rights recognized and enforced.

Acts 1973, 63rd Leg., p. 1460, ch. 554, § 1, eff. Sept. 1, 1973 (currentversion at TEX. FAM.
CODE ANN. § 51.01 (Vernon 2002)).

The court of criminal appeals asks only that we focus on subsection (5). /d. Therefore, we will limit ourreview
to the purpose expressed inthat subsection. As stated in our original opinion, [t]his appears to be a case of
firstimpressioninthe state of Texas. This case presentsthe issue of whetherasisterstate's law enforcement
officers mustadhere to Texas's scheme of processing juvenile offenders for a statement taken by those
officersto be admissible against the juvenile in a Texas court. Vega, 32 S.W.3d at 900.

On remand, however, as directed by the court of criminal appeals, we will notapply Davidson; we will apply
Texas law--specifically, Title 3 of the Texas Family Code--but we will not apply itstrictly; and we will analyze
fairnesstothe partiesfocusing on the purpose of section 51.01.

Held: Affirmed
Opinion:In herfirstthirteenissues, Vegaargues that, because herwritten statement was not procuredin
conformance with the Texas Family Code, itshould have been excluded. The trial court denied Vega's motion

to suppress herstatement.

A. Standard of Review

Whenreviewingatrial court's rulingon a motionto suppress, we give almost total deferenceto a trial court's
determination of facts supported by the record and its rulings on application of law to fact, or "mixed"
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questions of law, when those fact findings involve an evaluation of the credibility and demeanor of witnesses.
Maestrasv. State, 987 S.W.2d 59, 62 (Tex. Crim. App. 1999); Guzmanv. State, 955 S.W.2d 85, 89 (Tex. Crim.
App. 1997) (enbanc). However, we review de novo mixed questions of law and fact that do notturn on an
evaluation of credibility and demeanor. Maestras, 987 S.W.2d at 62; Guzman, 955 S.W.2d at 89. In this case,
because there is no disagreement about the facts surrounding Vega's statement given to the Chicago police or
the credibility of the witnessesin this case, the trial court's ruling on these matters did notinvolve an
assessment of the credibility and demeanor of the witnesses. See Ramirezv. State, 44 S.W.3d 107, 109 (Tex.
App.--Austin 2001, no pet.). Therefore, we will conduct ade novo review of the denial of Vega's motion to
suppress.

B. Analysis
1. Issues Determined by the Court of Criminal Appeals

Before remandingto this Court, the court of criminal appeals examined issues one, two, three, four, eight, and
twelve--Vega's complaints regarding the facility in which she was detained, unauthorized officers making
detention decisions, and warnings allegedly not given. See Vega, 84S.W. at 615-18. Generally, astothese
issues, the courtdetermined that "[i]tis undisputed that, while correct under lllinois law, the procedures
followed in obtaining [Vega's] statement, as well as the format of the statementitself, were notin compliance
with Title 3 of the Texas Family Code." Id. at 615. However, "lllinois authorities, by following lllinois law, also
complied with Texas law to the extent necessary to carry out Texas's intended purpose and publicpolicy." Id.
at 618. Finding compliance, the court of criminal appeals decided in the State'sfavoronissues one, two, three,
four, eight, and twelve.

More specifically, by issues one, two, and eight, Vega complained of the Illinois facility where she was
detained, urgingviolations of sections 52.02, 52.025, and 51.12. e Vegacontended thatshe was not taken
without unnecessary delay to a place designated in this code section, that the Chicago police failed to
interview herinanapproved juvenile processing office, and that she was not detained in afacility approved by
Texas authorities. Addressing theseissues, the court of criminal appeals noted that Vega was takentoan
equivalentlllinois facility and concluded that "[t]o hold that such actions were not sufficient to satisfy Texas's
concerns would make impossibleany apprehension of a Texas juvenile offender any place outside of Texas and
would not advance Texas publicpolicy as expressedin §51.01." Seeid. at 617-18.

6 Now TEX. FAM. CODEANN. § 52.02(a) (Vernon Supp. 2006), §§ 52.025 & 51.12 (Vernon
2002).

By herthird issue, Vega urged that the Chicago police failed to have an authorized officer of the Texas juvenile
court decide whetherVegashould be further detained. Seeid. at 618. The court of criminal appealsfound,
however, thatthere is nosuch requirementin the Texas Family Code. Seeid. It concluded the "Chicago police
arrested [Vega] underaTexas warrant that included ano-bond condition," and, thus, "lllinois authorities had
no discretiontorelease her." Id. (citing 705 ILL. COMP. STAT. 405/5-8 (1994)).

Inissue four, Vegacontended that her written statement did not contain all of the warnings required by
section 51.09. " However, the court of criminal appeals found that Vega did receive the warnings, essentially
the Miranda warnings, atleast three times. Id. Additionally, she "was informed of Illinois law, which while
technicallyincorrect, accurately conveyed the possibility of being treated as an adult when accused of
murder." Id.

7 Now TEX. FAM. CODEANN. § 51.095 (Vernon Supp. 2006).
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Finally, inissue twelve, Vega complained that she was detained inan areawhere adults arrested for, or
charged with, a crime are detained, in violation of section 51.12. ® From the language of the statute, the court
of criminal appeals determined that "[a] reasonable inference is that the legislature intended to prohibit
putting a juvenile into circumstances in which the juvenile might be victimized by adult offenders." Id. "Vega
was heldinaninterrogationroom. She was at all times kept separate from adult offenders." Id.
8 Now TEX. FAM. CODEANN. § 51.12(a) (Vernon 2002).
Having beenresolved by the court of criminal appeals, theseissues are not now before this Court.
2. Issues Remanded by the Court of Criminal Appeals
The court of criminal appeals has remanded the followingissues forourreview:
Issue five:Vega's written statement does not contain a certificate by a magistrate that Vega
knowingly, intelligently and voluntarily waived herrights before making the statement as

required by section 51.09; °

Issue six: Vegawas neveradvised of herrights by a magistrate before beinginterrogated as set
out in section 51.09; *°

Issue seven:Vegawas never presented before a magistrate atany time before giving her
statement as provided forin section 51.09; **

Issue nine:Vegawas detained for more than six hours before the conclusion of her statement
inviolation of section 52.025; *

Issue ten:Vega's statement was notsigned in the presence of amagistrate with no law
enforcement officer present as required by section 51.09; =

Issue eleven:Vega's statement was signedinthe presence of atleastone law enforcement
official who was armed in violation of section 51.09; ** and

Issue thirteen: Vegawasimproperly left unattended in the interviewin violation of section
52.025. *°

9 Now TEX. FAM. CODEANN. § 51.095(a)(1)(D) (Vernon Supp. 2006).

10 Now TEX. FAM. CODE ANN. § 51.095(a)(1)(A) (Vernon Supp. 2006).

11 Now TEX. FAM. CODE ANN. § 51.095(a)(1)(A)-(C) (Vernon Supp. 2006).
12 Now TEX. FAM. CODE ANN. § 52.025(d) (Vernon 2002).

13 Now TEX. FAM. CODE ANN. § 51.095(a)(1)(B)(i) (Vernon Supp. 2006).
14 Now TEX. FAM. CODE ANN. § 51.095(a)(1)(B)(i) (Vernon Supp. 2006).

15 Now TEX. FAM. CODE ANN. § 52.025(c) (Vernon 2002).
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In remanding these issues, the court of criminal appeals determined that the following circumstances violated
provisions of Title 3:

Vegaarrived at the police station atabout 10:45 a.m. Her written statement was signed at
about 9:40 p.m. As permitted by lllinois law, the youth officer who presided at the signing was
an armed police officer. Vegawas |leftalone in the interrogation roomforseveral periods
before she was taken to the juvenile holding facility. From the record at hand, it appears that
Vegawas not taken before a magistrate.

Vega, 84 S.W.3d at 618.

The court further concluded, however, thataviolation of the family code, in this particular case, did not
necessarily dispose of the issue of admissibility. /d.

a. Absence of a Magistrate

We firstaddress the five issues that complain of the absence of a magistrate--issuesfive, six, seven, ten, and
eleven.'® The version of section 51.09 in effect at the relevant time provided in part:

(a) Unless a contrary intentclearly appears elsewherein this title, any right granted to a child
by thistitle or by the constitution or laws of this state or the United States may be waivedin
proceedings underthis titleif:

(1) the waiveris made by the child and the attorney for the child;

(2) the child and the attorney waivingthe right are informed of and understand the right and
the possible consequences of waivingit;

(3) the waiverisvoluntary; and

(4) the waiveris made in writingorin court proceedings thatare recorded.

(b) Notwithstanding any of the provisions of Subsection (a) of this section, the statement of a
childisadmissiblein evidence in any future proceeding concerning the matterabout which the
statementwasgivenif:

(1) whenthe childisina detention facility or other place of confinementorin the custody of
an officer, the statementis made in writing and the statement shows that the child has at

sometime prior to the making thereof received from a magistrate a warning that:

(A) the child may remainsilentand not make any statementat all and that any statementthe
child makes may be usedin evidence against the child;

(B) the child has the right to have an attorney presentto advise the child either priortoany
questioning or during the questioning;

(C)ifthe childis unable to employ an attorney, the child has the right to have an attorney to

counsel withthe child priorto or duringany interviews with peace officers or attorneys
representing the state;
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(D) the child has the right to terminate the interview atany time;

(E) if the childis 15 years of age or olderat the time of the violation of a penal law of the grade
of felony the juvenile court may waive its jurisdiction and the child may be tried as an adult;

(F) the child may be sentenced to commitmentin the Texas Youth Commission with atransfer
to the institutional division of the Texas Department of CriminalJustice foratermnot to
exceed 30vyearsifthe childisfoundto have engagedin delinquent conduct, allegedina
petition approved by agrandjury, that included:

(1) murder;

(2) capital murder;

(3) aggravated kidnaping;

(4) aggravated sexual assault;

(5) deadly assaulton a law enforcement officer, corrections officer, court
participant or probation personnel; or

(6) attempted capital murder; and

(G) the statement must be signed in the presence of a magistrate by the child with no law
enforcement officer or prosecuting attorney present, except that a magistrate may require a
bailiff or a law enforcement officerif a bailiff is not available to be presentif the magistrate
determines thatthe presence of the bailiff orlaw enforcement officeris necessary for the
personal safety of the magistrate or other court personnel, provided that the bailiff or law
enforcement officer may not carry a weapon in the presence of the child. The magistrate must
be fully convinced that the child understands the nature and contents of the statement and
thatthe child is signing the same voluntarily. If such a statement is taken, the magistrate shall
sign a written statement verifying the foregoing requisites have been met.

The child must knowingly, intelligently and voluntarily waive these rights prior to and during
the making of the statement and sign the statement in the presence of a magistrate who must
certify that he has examined the child independent of any law enforcement officer or
prosecuting attorney, except as required to ensure the personal safety of the magistrate or
othercourt personnel, and has determined that the child understands the nature and contents
of the statement and has knowingly, intelligently and voluntarily waived these rights.

Act of May 22, 1991, 72nd Leg., ch. 429, § 1, eff.Sept. 1,1991; Act of May 24, 1991, 72nd Leg.,
ch.557, § 1, eff.Sept. 1, 1991; Act of May 27, 1991, 72nd Leg., ch. 593, § 1, eff. Aug. 26, 1991
(emphasis added)(current version at TEX. CODE CRIM. PROC. ANN. § 51.09 (Vernon 2002), §
51.095 (Vernon Supp. 2006)).

16 Issues nine and thirteen involveviolations of section 52.025 of the family code and will be
addressed separately.
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On remand, the court of criminal appeals has directed this Court to analyze the effect of the absence of a
magistrate on the admissibility of the challenged statementin a context of fairness to the parties, focusingon
the purpose expressed in section 51.01 of the family code, whichis "to provide a simple judicial procedure
through which the provisions of this title are executed and enforced and in which the parties are assured afair
hearingand theirconstitutional and otherlegal rights recognized and enforced." Vega, 845.W.3d at 619
(quoting Acts 1973, 63rd Leg., p. 1460, ch. 554, § 1, eff. Sept. 1, 1973).

Our analysis begins with the word, "fair." Itis not defined by statute; therefore, we must give the language its
plainand ordinary meaning. See TEX. GOV'T CODEANN. § 312.002(a) (Vernon 2005); Inre Kasschau, 115.W.3d
305, 311 (Tex. App.--Houston [14th Dist.] 1999, no pet.); Nevarezv. State, 767 S.W.2d 766, 768 (Tex. Crim. App.
1989) (enbanc). Black's Law Dictionary defines "fair" as "1. Impartial; just; equitable; disinterested," and "2.
Free of biasor prejudice." BLACK'S LAW DICTIONARY 505 (8th ed. 2004). The Supreme Court of Wyoming
clarifies the definition by comparing "fair" with the following similar terms:

FAIR, the most general of the terms, implies adispositioninaperson orgroup to achievea
fitting and right balance of claims or considerations thatis free from undue favoritism even to
oneself, orimpliesaquality orresultinan action befitting such adisposition.

* % % k % k

JUST stresses, more than FAIR, a disposition to conform with or conformity with the standard
of whatisright, true, or lawful, despitestrong, esp. personal, influences tending to subvert
that conformity. .. (ajuststatementof the facts).. ..

%k % %k k 3k

IMPARTIALstresses an absence of favor or prejudice in judgment.

Casteel v. News-Record, Inc., 875 P.2d 21, 24 (Wyo. 1994) (emphasis added) (citing WEBSTER'S
THIRD NEW INTERNATIONALDICTIONARY (1971)).

The ordinary and obvious meaning of fairdoes notrequire that the process, which in this case is the process
utilized to obtain Vega's statement, be precise oraccurate. See id. (concluding that the meaning of fairdoes
not require the reportto be true or accurate). What isrequiredis that the process have the qualities of
impartiality and honesty. Seeid. It is a process that is free from prejudice, favoritism, and self-interest. Seeid.
These parameters help definewhatisa fittingand right balance of considerations. Therefore, determining
fairnesstoVegaandthe State, we ask whetherthe process of taking Vega's statementin lllinoisin the absence
of a magistrate was exercised and enforced inamannerthat achieved afittingand right balance of
considerations such that both parties were assured afairhearingwhere the parties'legal rights were
recognized and enforced.

In orderto identify Vega's considerations, we must review the responsibilities of the magistrate as setoutin
section 51.09 of the family code. "’ Under section 51.09, the magistrate is to ascertain whetherthe accused
juvenilewishes to waive her constitutional rights. Hill v. State, 78 S.W.3d 374, 386 (Tex. App.--Tyler 2001, pet.
ref'd). Section 51.09 provides thatthe magistrate must provide appropriate warnings to the juvenile before the
making of the statement. 18 See Act of May 22, 1991, 72nd Leg., ch. 429, § 1, eff. Sept. 1, 1991; Act of May 24,
1991, 72nd Leg., ch. 557, § 1, eff.Sept. 1,1991; Act of May 27, 1991, 72nd Leg., ch. 593, § 1, eff. Aug. 26, 1991.
The statement must be signed in the presence of the magistrate with nolaw enforcement officer or
prosecuting attorney present except fora bailiff orlaw enforcement officer whois unarmed, if the magistrate
determinesit necessary. Id.; see Berkemerv. McCarty, 468 U.S. 420, 438, 104 S. Ct. 3138, 82 L. Ed. 2d 317
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(1984) ("The authority of an armed, uniformed officer exerts some pressure to respond to questions."); Ancira
v. State, 516 S.W.2d 924, 926 (Tex. Crim. App. 1974) (holding that potential for compulsion existed when an
armed officerinterviewed asuspect who was detained inside a police vehicle). Additionally, the magistrate
must certify that she has determined "thatthe child understands the nature and contents of the statement
and has knowingly, intelligently, and voluntarily waived theserights." See Act of May 22, 1991, 72nd Leg., ch.
429, § 1, eff.Sept. 1, 1991; Act of May 24, 1991, 72nd Leg., ch. 557, § 1, eff.Sept. 1, 1991; Act of May 27, 1991,
72nd Leg., ch. 593, § 1, eff. Aug. 26, 1991.

17 For convenience, we willreferonly to section 51.09 as it was written at the time Vega gave
herstatement.

18 In reviewing Vega's fourthissue, the court of criminal appeals determined that the
warnings Vegareceived were sufficient to comply with Texas law to the extent necessary to
carry out Texas'sintended purposeand publicpolicy. Therefore, we do not address the
sufficiency of the Miranda warnings; rather, we address the absence of a magistrate during the
warnings.

Therefore, undersection 51.09, Vega's considerations involve herlegalright to have her constitutional rights
thoroughly explained sothat any waiver of those rights is made voluntarily and uncoerced, and knowingly and
intelligently. ™ Seeid. An additional consideration under section 51.09 is to reduce the impact of armed law
enforcement personnel onVega. Seeid. Also, undersection 51.01, Vega's considerationsinclude being assured
that a fair hearing will result from the simple judicial procedure through which this statutory rightis
recognized, executed, and enforced. See Acts 1973, 63rd Leg., p. 1460, ch. 554, § 1, eff. Sept. 1, 1973.

19 While arguing that provisions of the family code were violated, Vega does not contend that
her constitutional rights were violated.

(1) Voluntary and Uncoerced

A voluntary statementisthe product of a free and deliberate choicerather than intimidation, coercion, or
deception. See Moranv. Burbine, 475 U.S. 412, 421, 106 S. Ct. 1135, 89 L. Ed. 2d 410 (1986). A court must
examine the totality of the circumstances surrounding the interrogation to determine if a confession was
voluntary and uncoerced. Seeid.; Ashcraftv. State, 934 S.W.2d 727, 738 (Tex. App.--Corpus Christi 1996, pet.
ref'd).

At the motiontosuppress hearing, Detective Gregory Biochi testified that he issued Miranda warnings to Vega
during herfirstinterview with law enforcement officers at 12:45 p.m. Vegadid notask for an attorney or seek
to remainsilent;instead, she agreed to talk. Assistant State's Attorney Michael Falagario interviewed Vega at
3:30 p.m. ASA Falagario testified that he advised Vega of herrights and explained that he was a prosecutor, an
attorney assisting the police, and not Vega's attorney. Vegasaid that she understood who he was. ASA
Falagario testified that he spoke to Vega alone to make sure she was beingtreated "okay," that she did not
need anything, and that she had no complaints. He explained to Vegathe possibilities concerning giving a
statement. Vegasaid thatshe had been treated well, and agreed to give ahandwritten statement. After Vega
agreed to make a statement, ASA Falagario left the interviewroomin orderto take a statementfrom Nonn
and did not return until 7:30 p.m. when he took Vega's statement.

Chicago Police Youth Officer Linda Paraday introduced herselfto Vega at approximately 4:00p.m. andread

Vegaherrights. Youth Officer Paraday alsoinformed Vega that she would be tried as an adult. Vegareplied
that she had heard those warnings before. Youth Officer Paraday talked with Vega while they waited for ASA
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Falagario, and she explained to Vegathat she was there for herif she needed anything. Youth Officer Paraday
testified that she wore a weapon under herblazer, butitwas not visible to Vega.

When ASA Falagarioreturned tothe interview room at 7:30 p.m., he again asked Vegaif she wantedtogive a
statement. Vegaindicated that she wanted to give a handwritten statement. ASA Falagario read the written
warnings on the statementformto Vega, and he alsoincluded the warning that she would be tried as an adult.
Veganeversaid thatshe wanted to remainsilent orasked for an attorney and, instead, agreed to talk to the
prosecutor. ASA Falagario explained that he was going to write down what Vega was saying as she told him
what had happened. He also told Vega he would make any changes, corrections, oradditions she wanted. The
following written warnings were given:

| understand that| have the right to remain silentand that anything | say can be used against
mein a court of law. | understand that | have the rightto talk to a lawyerand have him present
with me during questioning, and if | cannot afford to hire a lawyerone will be appointed by the
court to represent me before any questioning. | understand that although 1am 16 years [sic] |
will be tried as an adult.

Understandingthese rights, | wish to give a statement.

Aftersayingthat she understood the above warnings and wanted to make a statement, Vegasigned on the
line below the warnings. ASA Falagario wrote out Vega's statement as Vegatold him what happened. Youth
Officer Paraday, who was presentwhen Vegamade her statement, noted that adetective interrupted the
taking of the statementtoinformthemthatVega's motherhad called. The State's attorney asked Vegaif she
wanted totalk to her mother, and, after Vega said that she wanted to do so, Youth Officer Paraday took Vega
to a phone.Vegadid notask to stop or to be given an attorney aftertalking with her mother. She, instead,
continued with the statement.

When ASA Falagario finished writing the statement, Vegaread the warnings and the first paragraph of the
statementaloud. ASA Falagario read the rest of the statementas Vegafollowed along. Vegarequested
changesand correctionstothe statement, which ASA Falagario made. After Vega was satisfied with the
changesand corrections, she signed each page of the statement. Youth Officer Paraday testified that no one
used any tricks, coercion, or promisesto getVegato signthe statement.

Consideringall of the testimony inthe record, the totality of the circumstances surroundingVega's
interrogation suggests that herstatementwas the product of a free and deliberate choiceratherthan
intimidation, coercion, ordeception. See Moran, 475 U.S. at 421. Vega's rights were explained to her. In
addition, before making her statement, Vega was read the written warnings on the statement, stated that she
understood the warnings, and signed on the line below the warnings. Vega neverinvoked herrightto remain
silentorto seek counsel. ASA Falagario and Youth Officer Paraday testified that they each spoke with Vega
privately and asked if she was being treated okay and if she needed anything. During these discussions, Vega
did not make any indication that she was treated unfairly or was coerced in any way. Vegawas also allowed to
speak with her motherbefore signing the statement. Furthermore, because Youth Officer Paraday's weapon
was notvisible toVega, its presence during the making of the statement does not suggest coercion.
Accordingly, we conclude that Vega's statement was voluntary and uncoerced.

(2) Knowingly and Intelligently

To knowingly and intelligently abandon a constitutional right, the accused must be aware of both the nature of
the right beingabandoned and the consequences of the decisiontoabandonit. Seeid. A court mustexamine
the totality of the circumstances surrounding the interrogation to determine if the accused had the requisite
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level of comprehension to knowingly and intelligently abandon a constitutionalright. Seeid.; Ashcraft, 934
S.W.2d at 738.

In addition tothe facts set outabove, Youth Officer Paraday testified that Vega appeared very bright and
rather calm and matter-of-fact. Vegaindicated that she understood the warnings. She also had the
opportunity toread warningsaloud before she signed the statement.

Consideringall of the testimony in the record, the totality of the circumstances surrounding the interrogation
suggests that Vegawas aware of both the nature of the rights that she abandoned and the consequences of
the decisiontoabandon those rights. See Moran, 475 U.S. at 421. We therefore conclude thatVega made her
statementknowingly and intelligently.

Accordingly, Vega's legal rights were explained to her so that her statement was made voluntarily, uncoerced,
knowingly, andintelligently. We cannot conclude that Vega's considerations were affected by the absence of a
magistrate. The procedures utilized were sufficient to carry out the underlying purpose of the Texas
requirements. We therefore concludethatVega's constitutional and otherlegal rights wererecognized and
enforced, and she was assured a fair hearing as directed by section 51.01 of the family code.

Vega contends that Texas law enforcement officers should have explained the provisions of the Texas Family
Code to the lllinois authorities so that they would employ the correct procedures. However, this would have
placed an extreme burden on the Texas and lllinois authorities. Out-of-state law enforcement personnel are
not expectedtolearnand apply the intricacies of Texas statutory law orvice versa. It would be nearly
impossible for Texas authorities to fully explain the necessary procedures to be followed when questioning a
juveniletoauthoritiesin every state that may apprehend ajuvenile foracrime committed in Texas. Also, Texas
law enforcement officers have no control overthe actions of authoritiesin otherstates. Finally, as noted by
the court of criminal appeals, sincethe identified violations of the Texas Family Code were committed by
Illinois law enforcement officers, excluding Vega's statement would not deter Illinois law enforcement officers
fromfuture violations becausethe lllinois police will continue to comply with theirown laws and procedures.
See Vega, 84 S.W. at 619 (citing Statev. Mayorga, 901S5.W.2d 943, 946 (Tex. Crim. App. 1995)). A rulingthat
the statement was properly admitted is most consistent with principles of "fairness" to all involved. The
circumstances surrounding the taking of Vega's statement, although in violation of Texas statutes, upheld the
constitutional rights the Texas procedures were designed to protect.

Vegaargues that the Texas officials should have advised the lllinois authorities of Texas's procedures for taking
juvenilestatements. Thisignoresanumber of practical concerns at the time, including the lack of any clear
precedent concerning which state's procedures should apply. She asserts that said officers should have so
analyzed acomplex legal issuethat this Courtis still reviewing. This argument also ignores significant practical
concerns, such as the need to not only decide that Texas law applies, but ratherto also convince the lllinois
authorities, including a magistrate, to follow Texas law ratherthan lllinois law. It also does not recognize that
an lllinois magistrate would have had to educate himself concerningthe role a magistrate plays under Texas
juvenilelaw and also that the magistrate and everyone else involved would have had to then properly carry
out theirunfamiliarrole undersaid law.

Vegacontendsthata plainreading of section 51.09 evinces adesire by the legislatureto protect juveniles'
rightsand elevate those rights above those accorded an adult. She contends that the legislatureintended to
protectchildrenfrom coercion, and thatthe presence of amagistrate is a safeguard against the waiverofa
juvenile'srights by those minors who lack the experience or judgment to waive them. We believe, however,
that Vega's statutory rights were protected when, in the absence of a magistrate, lllinois authorities spoke with
Vegaand determined that she not only understood the nature and contents of her statement, but that she
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was alsosigningit knowingly, intelligently, and voluntarily. Vega was afforded the procedural safeguards of the
family code.

The Texas provisions are not constitutionally mandated; they were added to provide a mechanism to make
sure that a juvenile'srightagainst self-incrimination was protected when an attorney was not present during
qguestioning. The underlying purposes of the Texas requirements were accomplished and Vega's constitutional
rights upheld. The process of taking Vega's statementin Illinois in the absence of a magistrate was exercised
and enforced inamannerthat achieved afittingand right balance of considerations such that both parties
were assured a fairhearingwhere the parties'legal rights wererecognized and enforced. Whilethe process
was not precise and violations of the Texas Family Code occurred, based on the record before us, the process
was fairto both Vegaand the State. It was impartial, honest, and free from prejudice, undue favoritism, and
self-interest. See Casteel, 875 P.2d at 24. It achieved afitting and right balance of considerations. /d.

Our evaluation of the "fairness" issue compels a conclusion that Vega's statement was properly admitted
underTexas law. Accordingly, we conclude the trial court correctly determined that those actions adequately
protected Vega, notwithstanding the absence of the magistrate, making the statement admissible. Thus, the
trial court did not errin denying her motion to suppress. We overrule issues five, six, seven, ten, and eleven.

b. Section 52.025 Violations

Inissues nine and thirteen, Vega contends that her statement should be suppressed because the lllinois
authorities violated section 52.025 of the family code. Specifically, she contends that she was detained more
than six hours before the conclusion of her statement, >° and that she was improperly left unattended in the
interview room. ** See Acts 1991, 72nd Leg., ch. 495, § 2, eff. Sept. 1,1991 (currentversion at TEX. FAM. CODE
ANN. § 52.025 (Vernon 2002)). The court of criminal appeals agreed that these circumstances violated
provisions [*33] of Title 3, specifically those found in section 52.025. See Vega, 84 S.W.3d at 619.

20 Now TEX. FAM. CODE ANN. § 52.025(d) (Vernon 2002).
21 Now TEX. FAM. CODE ANN. § 52.025(c) (Vernon 2002).

However, unlike section 51.095(a) discussed above, section 52.025 is not an independent exclusionary statute.
Gonzalesv. State, 67 S.W.3d 910, 912 (Tex. Crim. App. 2002). Therefore, as the court of criminal appeals
explainedin Gonzales, in orderfora juvenile's written statement to be suppressed because of asection 52.025
violation, there must be some exclusionary mechanism. /d. That mechanism is section 51.17 of the family code
which providesthat "Chapter 38, Code of Criminal Procedure, appliesinajudicial proceeding underthistitle."
Id. Thus, at the direction of the Gonzales Court, "if evidence is to be excluded because of a section 52.025
violation, it must be excluded through the operation of article 38.23(a)." Id.

Article 38.23(a) provides that"[n]o evidence obtained by an officer or otherpersoninviolation of any
provisions of the Constitution orlaws of the State of Texas.. . shall be admittedin evidence." Ourdecisions
have established thatevidence is not "obtained... inviolation" of a provision of law if there is no causal
connection between the illegal conduct and the acquisition of the evidence. Id. The defendant has the burden
to show a causal connection between thatviolation and her ensuing confession. Gonzalesv. State, 125 S.W.3d
616, 619 (Tex. App.--Houston [1st Dist.] 2003) (en banc), aff'd subnom. Phamv. State, 175 S.W.3d 767 (Tex.
Crim. App. 2005).

Here, Vegahadthe burden to prove that the violations of section 52.025 caused her to make herstatement.
Although Vegaacknowledges the causal connection requirement, she has not claimed that these violations
caused herto give herstatement. Further, even had she raised this contention, Vega pointstono evidencein
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the record demonstrating a causal connection between the violations and her decision to give astatement to
the police, and we have found none. Accordingly, we overrule issues nineand thirteen.

Conclusion: Accordingly, we affirm the judgment of the trial court.
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