Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

[From the 9" U.S. Circuit] A child in federal custody, prior to being interrogated, is
entitled to due process rights which require that reasonable efforts be made to
notify the parents, and that the notification "have substantive content." [U.S. v.
C.M.]J(07-3-1)

The 9™ U.S. Circuit held that Title 18 U.S.C. § 5033 of the Juvenile Delinquency Act, prescribes that
an arresting officer must advise the parents of their child's Miranda rights contemporaneously with
advising them of their child's custody, advise the parents that they are permitted to speak with
their child before the child is interrogated, and an arresting officer may not unreasonably refuse a
request by either the juvenile or the parent to communicate with one another before the juvenile
is interrogated.

4 07-3-1. U.S.v. C.M., _F.3d__, No.05-50585, 2007 U.S.App.Lexis 10858 (9" Cir., 5/8/07).

Facts: Around 4:25 a.m. on May 20, 2005, seventeen-yearold C. M., a Mexican national, approached the
border patrol checkpointonthe I-8 westbound near Pine Valley, CA. He stopped his vehicle and the officeron
duty observedtwo persons seatedin the back with theirheads down. C. M. responded briefly to the officer's
guestions and then proceeded forward without having been visibly flagged on. The officeryelled for
deployment of a"spike mat," which flattened the tires on the vehicle and broughtitto a rest abouta half-mile
fromthe checkpoint. C. M. and the six other occupants of the vehicle wereapprehended as they scattered into
the nearby brush. The arresting agents, Saul Enriquez and Rebecca Brudnok, transported C. M. and the six
otheroccupants of the vehicle to the checkpoint for processing. A keyless entry remote forthe vehicle was
foundonC. M.

At the checkpoint, arresting agents Enriquez and Brudnok locked C. M. ina holding cell and began processing
the detainees, including asking each of them basicbiographical questions. From the birthdate that C. M. gave
the arresting agents, they realized he was aminor. Neitherarresting agent, norany other agent at the
checkpoint, informed C. M. of hisrights or attempted to contact his parents.

Aftertwo hours had elapsed, Agent Enriquezinformed C. M. that he had the right to speak with the Mexican
consulate. C. M. asked to exercise thisright. Agent Enriquez called the consulate, but upon receivingno
answer, hungupthe phone withoutleavinga message. Agent Enriquez did not make any furtherattempts to
contact the consulate. Instead, he called asupervisor, who told Agent Enriquez that they would try to contact
the consulate "later." Agent Enriquez testified that, "atthe time," he did not have an all-houremergency
numberforthe consulate and did not know "for sure" that such a numberexisted. Agent Brudnok, however,
testified thatanall-hournumberforthe Mexican consulate was kept at the border checkpoint. Agent Brudnok
alsotestified that she never attempted to contact the consulate with thatall-hournumber.
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Four hours later, at 10:15 a.m., Supervisory Border Patrol Agent David Holt contacted consular official lvan
Castilloand advised Castillothat C. M. was a juvenile being held foralien smuggling. C. M. was not
concurrently given the opportunity to speak with the consulate.

At 10:20 a.m., Border Patrol Agent Luis Gutierrez arrived at the checkpointfrom San Diego to assist with
processing C. M. Forty minutes later, around 11 a.m., Agent Gutierrezfirst notified C. M. of his Miranda rights
inSpanish. C. M. waived hisrighttoremainsilentand Agent Gutierrez proceeded to question him. Sometime
afterbeginningthe interrogation, Agent Gutierrez asked C. M. whether he had contact information for his
parents. C. M. responded that he did not.

Around 12:40 p.m., Agent Gutierrezre-advised C. M. of his Miranda rights. The record does not indicate
whether C. M. waived hisrights this time. Nonetheless, Agent Gutierrez continued questioning C. M., who
again asked to speak with the Mexican consulate. Agent Gutierrezignored C. M.'s request, telling C. M. that he
would geta chance to speak with the consulate and an attorney later. During the second period of
qguestioning, C. M. indicated that he was living with his unclesin Los Angeles. Presentence Report ("PSR") 2.
AgentGutierrezdid notattemptto contact C. M.'s uncles, butinstead continued to question C. M., who
ultimately gave asworn statementincriminating himself.

The governmentused C. M.'s incriminating statements to supporta juvenile information that it filed against C.
M. that afternoon, alleging six counts of delinquency. After obtaining C. M.'s incriminating statement, the
governmenttransported the juvenileto San Diego, where he was arraigned around 4 p.m. on the information.
The information charged C. M. with three counts of transportinganillegal alieninviolationof 8U.S.C. §
1324(a)(1)(A)(ii), and three counts of bringinginillegal aliens for "commercial advantage or private financial
gain,"inviolationof 8 U.S.C. § 1324(a)(2)(B)(ii). At the arraignment, the magistrate judge appointed C. M.
counsel and noted that no family members or representatives of the Mexican consulate were present. C. M.,
through counsel, denied the allegations in the information. Dist. Ct. Rec. 4.

B. Motions and Trial

OnJune 1, 2005, C. M. filed motions to suppress statements, to suppress evidence, and to dismiss the
information due to multiple violations of 18 U.S.C. §5033. The government filed its response on June 13, 2005,
alsofilingmotionsin limineto exclude expert testimony, admit evidence of transport, admit evidence of prior
misconduct, admitdemeanorevidence, and admit statements concerning financial arrangements.

The motion hearingand trial were conducted together onJune 15, 2005. The District Court granted the
government's motionsin limine, exceptthe motion toadmit Rule 404(b) evidence of prior misconduct. The
District Court concluded there were violations of the JDA, but that these violations did not deny C. M. due
process. As such, the Courtdenied C. M.'s motion to dismiss the information. The District Courtalso discussed
prejudice, but declined to make aspecificfinding as to whetherthe violations of the JDA prejudiced C. M.,
indicating thatthe remedy for such prejudice would be "suppression of the statement," which, in the District
Court's view, had already occurred because the government stipulated it would not use C. M.'s post-arrest
statementsinits case-in-chief.

Duringtrial, the government called three occupants of the vehicle as material witnesses. The witnesses
testified to substantially similar stories of how they crossed the borderinto the United States and waited for
transport alongthe side of a highway. The witnesses also testified to their understanding that they would have
to pay fortheirtransport-- eithertoa friend, ora friend of a friend. The witnesses generally did not know how
much they would owe, when payment was due, or how they were expected to pay. None saw the driver of the
vehicle orknew C. M.
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At the close of the government's case, C. M. made a Fed. R. Crim. P. 29 motion on all counts, which the District
Court denied. The District Court found C. M. delinquent on the six counts and sentenced him to twenty-one
monthsin custody and three years of supervised release. C. M. timely appeals to this Court, contending that
hisjuvenileinformation should be dismissed due to multiple, egregious violations of the JDA, which prejudiced
his statutory rightsand amounted to a denial of due process. C. M. also claims there was insufficient evidence
presented attrial tofind him delinquent.

Held: REVERSE, and DISMISS the juvenileinformation, and REMAND for further proceedings notinconsistent
with this opinion.

Opinion: This Court has repeatedly held thatajuvenileis entitled torelief under § 5033 whenthe government
violatesthe requirements of the statute and causes the juvenile constitutional or statutory harm. Where the
government'sviolations deprive the juvenile of his or her constitutional rights, reversal is required. See RRA-A,
229 F.3d at 744. If the violations resultin statutory prejudice, and irrespective of whetherthey amounttoa
constitutional deprivation, this Court has the "discretionto reverse the conviction so asto ensure thatthe
prophylacticsafeguard forjuveniles not be eroded orneglected." Id. (internal quotation marks and citation
omitted). Accordingly, we first determine whetherthe JDA has beenviolated. If it has, we then considerthe
harm, if any, caused by the violations.

A. The Government Violated the JDA
The JDA providesinrelevant part:

Wheneverajuvenile istakeninto custody foran alleged act of juvenile delinquency, the
arresting officershallimmediatelyadvise such juvenile of his legal rights, in language
comprehensive toajuvenile, and shall immediately notify the Attorney General and the
juvenile's parents, guardian, or custodian of such custody. The arresting officer shall also notify
the parents, guardian, or custodian of the rights of the juvenile and of the nature of the
alleged offense.

The juvenile shallbe taken before a magistrate judge forthwith. In no eventshall the juvenile
be detainedforlongerthana reasonable period of time before being brought before a
magistrate judge.18U.S.C. §5033.

The burdenison the governmentto show compliance with § 5033. JoseD.L., 453 F.3d at 1120. Here, C. M.'s
arresting officers violated every requirement mandated by Congressin § 5033: they failed timely to notify C.
M. of hisrights; failed to engage in reasonable efforts to contact C. M.'s parents or guardian; failed to provide
adequate consular notificationin the event C. M.'s parents could not be reached; failed to honorC. M.'s
requesttospeak with a consularrepresentative; and failed to arraign C. M. forthwith.

1. Advising C. M. of his rights

C. M. was placedin custody shortly before 5a.m. on May 20, 2005, when he was apprehendedin the field and
lockedina holdingcell atthe I-8 checkpoint. See DoelV, 219 F.3d at 1014 (ajuvenile istakeninto custody
when he would have reasonably believed "he was not free to leave") (quoting United States v. Mendenhall,
446 U.S. 544, 554, 100 S. Ct. 1870, 64 L. Ed. 2d 497 (1980)). C. M. was therefore in custody for six hours before
beingadvised of hisrights at 10:55 a.m., which violates § 5033's requirementthatjuvenilesinfederal custody
be immediately advised of theirrights. See DoelV, 219 F.3d at 1014 (findingthree and ahalf hoursto be a
statutory violation because "[a]lthough thereis adearth of case law interpreting 'immediately'in the context
of 18 U.S.C. §5033, a three and a half hour delay simply does not comport with the plain meaning of the
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word"); RRA-A, 229 F.3d at 744 (holdingthatafour hourdelayinadvisingajuvenileof herrights does not
qualify as "immediately" under § 5033).

2. Parentalnotification

The District Court did not determine whetherthe governmentviolated § 5033's parental notification
provisions. We have held that these provisions require that "[r]easonable efforts ... be made to notify the
parents," United Statesv. Doe, 701 F.2d 819, 822 (9th Cir. 1983) (Doe 1), that the notification "have substantive
content," nl United Statesv. Doe, 862 F.2d 776, 779 (9th Cir. 1988) (Doell), and thatthe phrase "immediately
notify" meanthe same thingasit doesinthe context of "immediately" advising the juvenile of his or her rights,
see Doe IV, 219 F.3d at 1014-15. In the eventthe juvenile's parents live outside the United States and cannot
be reached, the arresting officer should provide notification to the juvenile's consulate. See RRA-A, 229 F.3d at
744-45.

n1 This Circuit -- guided by the text and evident purpose of § 5033 "to provide meaningful
protectiontojuveniles by facilitating parental involvement," see United States v. Wendy G.,
255 F.3d 761, 766-67 (9th Cir. 2001) -- has required the following substantive contentto
parental notification: the arresting officer must advise the parents of their child's Miranda
rights contemporaneously with advising them of their child's custody, United States v. Doe,
170 F.3d 1162, 1167 (9th Cir. 1999) (Doe Ill), and the officer must also advise the parents that
theyare permitted to speak with their child before the childisinterrogated, Wendy G., 255
F.3d at 767. Moreover, an arresting officer may not unreasonably refusearequest by either
the juvenileorthe parentto communicate with one another before the juvenile is
interrogated. DoelV, 219 F.3d at 1017.

Here, the arresting officers did not even attempttoreach C. M.'s parents until Agent Gutierrez, sometime after
11 a.m., asked C. M. for his parents' contact information, after he had already begun questioning C. M. Agent
Enriquez, who had arrested C. M. oversix hours earlier, testified that although he was aware of the JDA's
parental notification requirements, he made no attemptto contact C. M.'s parents or to ask C. M. how to
reach his parents. Waiting until C. M. had been in custody for more than six hours before attempting to notify
his parents does not constitute reasonable efforts to notify the juvenile's parents "immediately," and therefore
violatesthe JDA. See Doe IV, 219 F.3d at 1014-15 (noting that the start of custody, not the start of
interrogation, is the triggerfor parental notification; thus, the officers violated § 5033's immediacy
requirement by waiting until the juvenilehad beenin custody forthree and a half hours before attempting to
contact his parents). Norwere C. M.'s arresting officers permitted to focus solely on consular notification, and
bypass contacting his parents, as a way of satisfying §5033. See Doell, 862 F.2d at 779 (even when the parents
live outside the United States, the officers cannot simply notify the consulate, but must also make reasonable
efforts to contact the parents).

Additionally, by its own terms, § 5033's parental notification provision applies with equal force to guardians
and custodians of the juvenile. See 18 U.S.C. § 5033 (requiringimmediate notification to "the juvenile's
parents, guardian, or custodian" of the juvenile's custody, rights, and alleged offense). Thus, if parental
notificationis not possible, the governmentis not relieved of its substantive obligation to make the advice and
counsel of a responsible adult availableto the juvenile priortointerrogation. Instead, if aguardian or
custodianisavailable, the JDA clearly requires that the arresting officer provide notification to the guardian or
custodian justas he or she would provide notification to the parents.

Here, while C. M. did not have his parents' contact information, he told his interrogators that he was living
with hisunclesin Los Angeles. PSR 2. Assoon as Agent Gutierrez discovered this fact, he had a duty to haltthe
interrogation and make reasonable efforts toprovide immediate notification to C. M.'s uncles, as parental
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surrogates. Thiswouldinclude asking C. M. for his uncles' contactinformation, which the record demonstrates
C. M. could have provided, had he been notified of his right to speak with a responsible adult priorto
interrogation. Agent Gutierrez's failureto make timely contact with C. M.'s uncles in this case violates the JDA's
clearrequirementthatthe arresting officer provideimmediate notification to an adult responsibleforthe
juvenile--usually tothe juvenile's parents, but possibly to a guardian or custodian instead.

3. Consular notification

In the event parental notificationis not possible and the juvenile's parents live abroad, adequate consular
notification consists of "reasonable efforts to notify the consulate of the juvenile's custody and rights priorto
interrogation." RRA-A, 229 F.3d at 745. As we explainedin RRA-A, the primary functions of consular
notification are to "facilitate contact with the parents.. . by providinganin-country mechanism forlocating
[them]," id. at 745-46, and "to permit diplomaticofficials to become involved as surrogates for parents who
are notin the country,"id. at 746. Consular notification "must thus occur as soon as reasonably possible after
the arresting officer has difficulty contacting the [] parents so that the minor has access to meaningful support
and counsel," as contemplated by § 5033. Id.

The supervisorof C. M.'s arresting officers, Agent Holt, notified the Mexican consulate of C. M.'s custody and
alleged offensearound 10:15 a.m., over five hours after C. M.'s arrestand almost four hours after C. M. had
explicitly asked to speak with arepresentative of his consulate. This notification was patently inadequate. First,
the notification was nottimely. C. M.'s arresting officers failed to use reasonable efforts to notify the consulate
as soon as possible, seeid., by usingthe 24-hour hotline that Agent Brudnok testified was kept at the border
checkpoint; see Dist. Ct. Rec. 16. Second, the notification was substantively inadequate. When Agent Holt
finally contacted the consulate, he did not notify the consulate of any of C. M.'s legal rights, as we have heldis
required underthe JDA. Seeid. at 745.

4. Right to speak with the consulate

The District Court found, and we agree, that the arresting officers did not comply with C. M.'s request to speak
with the Mexican consulate priorto being Mirandized. This findingis not clearly erroneous; rather, it fairly
reflectsthe record. The only evidence the government provides that C. M. spoke with the consulateisC. M.'s
statementto Agent Gutierrezduring questioning to the effect that "he had spoken with the consulate before."
But C. M. said this immediately afterasking Agent Gutierrezwheninfacthe would be able to speak with the
Mexican consulate that day. Read in context, itisabundantly clearthat C. M. meant by his statementnot that
he had already had the opportunity to speak with the consulate on May 20, but that he had on a previous
occasion been able to speak with the consulate. Moreover, the government fails to show when C. M. would
have had the opportunity to speak with the consulate while in custody on May 20. Instead, Agents Brudnok,
Enriguez, and Gutierrez all testified that they did not put C. M. intouch with the consulate. Indeed, the record
showsthat the only person to speak with the consulate on May 20 was the supervisor of the arresting agents,
who did not concurrently afford C. M. his right to speak with a country representative. n2

n2Indeed, itisunclearwhether Agent Holt was even present at the checkpoint where C. M.
was being held when he made contact with consular official Castillo.

The record reflects thatthe agents repeatedlyignored C. M.'srequest to speak with the Mexican consulate.
Such disregard constitutes aviolation of §5033. In Doe IV, we held that an arresting officer may not
unreasonably refuse arequest by eitherthe juvenile or his orher parentto communicate with one another
before the juvenileis questioned. 219 F.3d at 1017. We have repeatedly held that consular notification
operatesasa proxy for parental notification, see, e.g., RRA-A, 229 F.3d at 745-46, and musttherefore be
substantive. n3Forexample, consular notification mustinclude notice of the juvenile's rightsin addition to the
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fact that the juvenileisin custody. /d. at 745. Like parental notification, the purpose of consular notificationis
not to "impart[] general informationinthe abstract," DoelV, 219 F.3d at 1017, but to satisfy § 5033's
substantive requirement of meaningful protection forthe juvenile by enabling diplomatic officials "to become
involved as surrogates for parents who are not inthe country," RRA-A, 229 F.3d at 746. In Doe IV, we
reiterated that Congressintended for parentsto be informed of their child's rights so that they could assist
theirchildin a meaningful way; the notification to the parentsisreduced toan empty recitation of factsifa
child'srequestto speak with his or her parentis simplyignored. See 219 F.3d at 1017. So too is consular
notification rendered an empty formality, and the evident purpose of § 5033 thwarted, if the juvenile's request
to speak with the consulate in his or her parents'steadis simplyignored. We therefore hold thatajuvenile's
requestto speak with his or herconsulate cannot be unreasonably denied and we protectajuvenile'srightto
conferwith a parental surrogate while in custody, in the event hisor her parents cannot be reached. C. M.'s
arresting officers violated § 5033 in ignoring C. M.'s repeated requests to confer with a country representative.

n3 See supra note 1 forthe substantive requirements for parental notification.
5. Promptarraignment

Section 5033 providesthata juvenile infederal custody "shall be taken before a magistrate judge forthwith. In
no eventshall the juvenile be detained forlongerthan a reasonable period of time beforebeing brought
before a magistrate judge." 18 U.S.C. § 5033. "'Forthwith' means 'with dispatch'or 'immediately." United
Statesv. L.M.K., 149 F.3d 1033, 1035 (9th Cir. 1998), as amended 166 F.3d 1051. The plain meaningof § 5033 is
thus that juveniles must be arraigned with dispatch orimmediately, unless factors are present to excuse a
reasonable delay. We have found only alimited set of factors that rise to the level of exigency necessary to
justify adelay: forexample, that no magistrate judge isimmediately available, Doe, 701 F.2d at 824; that the
officers are extremely busy and must prioritize more urgent cases, id. (describing such cases to be "a womanin
late pregnancy and women with infants and small children"); and that the officers are trying to reach the
parentsor consulate, see RRA-A, 229 F.3d at 746.

Here, there was a delay of eleven hoursin bringing C. M. before a magistrate. The government does notcite
any extenuating circumstances to justify this delay, but rather points to the routine tasks of processing,
interrogating, and transportingthe juvenile. Red Br. at 22. In comparingthe amount of time it took to perform
these routine tasks with the total amount of time that elapsed before C. M. was arraigned, we find that the
government has not metits burden of showingthatitacted with the expediency required by § 5033 in bringing
C. M. before a magistrate.

The record indicates that C. M. was processed between 5and 6:30 a.m., interrogated between 11a.m. and
about1 p.m., and thentransported a distance of forty-five miles, which requires about an hour's travel. The
fourto five hours that ittook to conduct these tasks do not explain why eleven hours elapsed before C. M. was
arraigned. Given the dispatch with which juveniles must be arraigned under § 5033, it was not reasonable to
delayfive tosix hoursto interrogate C. M., or to process any of the otheradult occupants of the vehicle ahead
of him.See Doe I, 701 F.2d at 824 (requiring the governmentto prioritize the arraignment of juveniles); DoelV,
219 F.3d at 1015 (callingforthe expedited handling of juveniles as compared to adults). There iseven less
reason for the government's delay heregiventhatitcannot be excused on the basis that the officers were
tryingto put C. M. intouch with his parents or the consulate. Indeed, we are troubled by the government's
contrary claimthat the reason for the delayin arraigning C. M. was the officers'need to comply with § 5033's
parental notification provisions, when, as detailed in the preceding sections, the officers did not make
reasonable efforts to notify the parents or consulate to begin with. n4 We conclude that the governmenthas
failed to meetits burden of showingthatitcomplied with the JDA's prompt arraignment requirement.
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n4 Specifically, the government asserted during oral argument that the arresting agents had to
delaysix hours to notify C. M. of hisrights because "they couldn'tgetin contact with the
consulate and they didn't know any contact information forthe parents." This claimignores
the fact that the first time any officerasked C. M. for his parents' contact information was
sometime afterthe juvenile was Mirandized around 11 a.m. and the interrogation had already
begun.

B. The Violations of the JDA Were Not Harmless

Having determined that the governmentviolated § 5033 in every respect, we turn to the question of remedies.
Reversal of C. M.'s convictionis mandatory if the government's misconduct deprived C. M. of any
constitutional right. See RRA-A, 229 F.3d at 744. Furthermore, irrespective of whetherthe government's
misconduct rose to the level of a constitutional violation, if it gave rise to prejudice underthe JDA, we may
"reverse or[] order more limited remedies so as to ensure that [C. M.'s statutory] rights are safeguarded and
the will of Congressis notthwarted." Id. at 747. For example, where violations of the JDA contribute toa
juvenile's confession and that confession resultsin the juvenile's prosecution, the juvenile is prejudiced by the
government's misconduct and the charges against him or her must be dismissed. Doell, 862 F.2d at 781. In
assessing harmlessness, we must be convinced beyond areasonable doubtthatthe government's misconduct
did not give rise toany prejudice. See Wendy G., 255 F.3d at 767.

Our firstinquiry iswhetherthe violations of the JDA were a cause of C. M.'s confession. In otherwords, did C.
M.'s confessionresultin part from "[his] isolation from family, friends, [or] representatives of [his] country or
an attorney"? RRA-A, 229 F.3d at 747. Here, priorto beinginterrogated, C. M. was locked in a holding cell for
six hours without any notification of his rights. During this time, hisrequest to speak with acountry
representative went unheeded. Seven hours later, after hisinterrogation had begun, C. M. repeated his
requestto contact his consulate, which Agent Gutierrez flatly refused. Only after Agent Gutierrez unlawfully
denied C. M.'s request to speak with his consulate did C. M. finally confess. Moreover, when C. M. was finally
afforded contact with a responsible adult during his arraignment, he promptly denied the statements
containedintheinformation, including the incriminating statements he had made only a few hours before. We
have little difficulty underthese circumstances in concluding that the government's multiple violations of the
JDA were, "atthe very least, a cause of [C. M.'s] confession." Id. The many hours C. M. spentlockedinthe
holding cell [*25] without being advised of his rights; the repeated and unlawful denial of C. M.'sright to speak
with a parental surrogate before beinginterrogated; and the undue delayinarraigning C. M. all improperly
"interfere[d] with [C. M.'s] rightto remainsilent." DoelV, 219 F.3d at 1018. There istherefore astatutory basis
to suppressthe confession.

The only remaining questionisthe prejudice caused by C. M.'s confession. Here, the governmentrelied on C.
M.'s statements, obtained in deprivation of his statutory rights, to procure the juvenile information and initiate
proceedings against C. M. The record is clearthat the delayin arraigningand charging C. M. was incurredin
orderto permita seniorofficer, Agent Gutierrez, to travel to the checkpointandinterrogate C. M. When the
information was filed, C. M.'sincriminating statements were the only evidence the government presented of
C. M.'s awareness thatthe occupants of the vehicle were illegal immigrants, and C. M.'s intent to facilitate
transport for financial gain -- both essential elements of the crimes with which C. M. was charged. See 8 U.S.C.
8§ 1324(a)(1)(A)(ii) and (a)(2)(B)(ii). We conclude that the government's reliance on the fruits of its misconduct
to initiate proceedings against C. M. was not harmless beyond areasonable doubt. The appropriateremedyin
this case isto dismiss the charges. See Doe 1, 862 F.2d at 781; JoseD.L., 453 F.3d at 1126 ("If a violation of the
JDA was prejudicial because it led the Governmenttoinitiate prosecution of the juvenile, the remedyis forthe
charges againstthe juvenile to be dismissed.").
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Our conclusionthat dismissal is warranted derives not only from this Court's holdingsin Doelland Jose D.L.,
but also from our obligations underthe JDA. Inremedying violations of § 5033, this Court is charged with
ensuring "that the prophylacticsafeguard forjuveniles not be eroded or neglected." RRA-A, 229 F.3d at 744
(internal quotation marks and citation omitted). Here, the government violated every requirement of § 5033.
Further, the agentsinvolved uniformly testified to their familiarity with their obligations underthe JDA. Yet,
despite theirfamiliarity with the statute, the agents failed to engage in the basicsteps necessary to comply
with the JDA. Agents Enriquez and Brudnok both testified that they knew they had to notify C. M. immediately
of hisrights, yet, inexplicably, neither everdid so. Both agents also testified to their understanding that they
had to notify the juvenile's parents as soon as possible -- but again, neither did so. Both agents, as well as
AgentGutierrez, testified thatthey knew C. M. had a right to speak with the consulate, yet, duringthe eleven
hours that elapsed before C. M. was arraigned, noone put C. M. intouch with the consulate -- noteven when
AgentHolt had the consulate onthe phone at 10:15 a.m.

The harm that flows from such conduct extends beyond the prejudicialimpact on the individual of any
improperly elicited statements. The harm also erodes the comprehensive system of juvenile justice that
Congress has established through the federaljuvenile laws. n5As we noted in United States v. Frasquillo-
Zomosa, the JDA "creates a special procedural and substantive enclave for juveniles accused of criminal acts,"
which stands apart from "the ordinary criminal justice system" and accords juveniles "preferential and
protective handling not availableto adults accused of committing crimes."

n5 In enactingthe JDA, Congressintended "toimprove the quality of juvenilejusticeand to
provide a comprehensive, coordinated approach to the problems of juvenile delinquency."S.
Rep.No.93-1011, at 1(1974), as reprinted in 1974 U.S.C.C.A.N. 5283, 5283 (emphasis added).
The Senate Report on the JDA further notes that the "United States has a long tradition of
dealingdifferently with juveniles than with adults," but "many of the methods of dealing with
juvenilesinthis country have come to be viewed either as counterproductive or as violations
of the rights of children" -- "[t]hus there isa pressing need for national standards toimprove
the quality of juvenile contacts with the justice system." S. Rep. No. 93-1011, at 25-26 (citation
omitted).626 F.2d 99, 101 (9th Cir. 1980).

It isthis system of juvenile justice, aswell as C. M.'s individual rights, that we are charged with protecting.
Here, the government's conduct effectively nullified the unequivocal provisions of the statute definingthe
process that Congress has mandated juvenilesin federal custody are due. We caution against furthererosion
of the critical protections due to juveniles underthe JDA. SeeJose D.L., 453 F.3d at 1125 (findingthatthe
government "flagrantly violated" the JDA); Wendy G., 255 F.3d at 768 (reversing due to multiple, prejudicial
violations of the JDA); RRA-A, 229 F.3d at 747 (same); DoelV, 219 F.3d at 1014-15 (same); Doelll, 170 F.3d
1162 (findingthe governmentviolated the JDA); L.M.K., 149F.3d at 1035 (same); Doell, 862 F.2d at 780-81
(remanding due to multipleviolations of the JDA); Doel, 701 F.2d at 821 (finding multiple violations of the
JDA). As we recently observed,

[O]verthirty years afterthe JDA was enacted, government law enforcement agents trample even the most
basicrequirements ofthe JDA. ... We do not believethatitfurthers Congress'sintenttoallow the
government, in case after case, toignore with impunity the protective requirements of the JDA. Courts should
not close theireyestothese continuingviolations by mindlessly reciting the rubricof harmless errorasan
overarching excuse forignoring what Congress has clearly ordained. .. .

JoseD.L., 453 F.3d at 1125 (citations omitted).

Conclusion: C. M. was deprived of hisrights under § 5033 to immediate notification and prompt arraignment,
and to the advice and counsel of a responsibleadult priortointerrogation. His resulting confession was highly
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prejudicial and should not have been used against himtoinitiate his proceedings. Accordingly, we REVERSE
the District Court's adjudication of delinquency, DISMISS the juvenile information, and REMAND for further
proceedings notinconsistent with this opinion. n6

n6 Having reversed based on our finding of statutory prejudice, we need notreach the
alternative grounds forrelief advanced by Appellant.

DISSENTBY: CALLAHAN
DISSENT: CALLAHAN, CircuitJudge, dissenting:

| question whether the government agentsviolated 18 U.S.C. § 5033 of the Juvenile Delinquency Act ("JDA") in
their processing of C.M.in as many ways as the majority states, but | agree with the majority's implicit
determination thatthe alleged violations did not rise to the level of a constitutional violation. See United
Statesv. D.L., 453 F.3d 1115, 1125 (9th Cir. 2006). | disagree, however, with the majority's determination that
the alleged violations, were prejudicialand with its directions that the juvenile information must be dismissed.
| read our precedentasrequiring notonly adetermination of whetherthe violations contributed to the
juvenile's statements, but also whetherthe improperly procured statements were harmless. Here, the
improperly procured statements were harmless, but even if this conclusion werein doubt, our precedents
directthat the properremedyisaremand.D.L., 453 F.3d at 1126-27; United Statesv. RRA-A, 229 F.3d 737, 747
(9th Cir. 2000); United Statesv. Doe (Doelll), 862 F.2d 776, 781 (9th Cir. 1988).

Acceptingthatthe record supports a determination that the Government's violations of the JDA were a cause
of C.M.'s statements, the remainingissue is whetherthe procurement of the confession, which was not
admitted orreferredtoat C.M.'s trial, was harmless or prejudicial. The majority concludes thatit was
prejudicial because C.M.'s statements that he was aware that the occupants of the vehicle were illegal
immigrants and that he was drivingthe vehicle in orderto reduce the fee he would have to pay for being
smuggledinto the United States were setforth in the declaration of the agent supporting the juvenile
information. The majority, however, fails to give any weight to the other evidence that supported the initiation
of proceedings.

This evidence included that C.M. drove up to a border patrol check pointat 4:25 a.m. Although C.M. initially
stopped atthe check point, he thenrapidly accelerated away from the check point, without authority to leave.
The agent activated a controlled tire deflation device, and the vehicle, with two flattened tires, came to a stop
one-half milefrom the check point. The driver of the vehicle was identified as wearing something orange and
when C.M. was discovered hidingin some nearby brush afterabandoningthe vehicle, he was wearing ashirt
with orange sleeves. C.M. had on his person the keyless remote entry forthe abandoned vehicle. In addition,
three passengers that the borderagenthad spotted crouchedin the back of the vehicle were also discovered
hiding nearby and they testified that they were attempting to enterthe United Statesillegally. When C.M.'s
fingerprints weretaken, he was identified as having failed to yield at a border check pointfour months earlier.
Thus, the Government had sufficient evidence on which toinitiate juvenile proceedings without the mention
of C.M.'s confession.

The majority cites Doe Il as supportingits conclusion that "the government's reliance on the fruits of its
misconduct toinitiate proceedings against C.M. was not harmless beyond areasonable doubt," butthe factsin
Doe Il were very different. There, although the Government did not use Doe's statementsinits case-in-chief,
the statements were introduced through defense cross-examination of a Governmentagent. 862 F.2d at 778.
This use of the statementsisthe predicate on which the court determined that the statutory violations "must
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be saidto have prejudiced Doe." n1/d. at 781. Indeed, the factthat the statements were used at trial was
critical to the disposition of the case as the panel splitthree ways onthe appropriate remedy. Judge Tang
thoughtthe violations were so egregious that the panel should direct the dismissal of the charges. Id. at 782.
Judge Farris, the author of the opinion, remanded the matterto the district court to determine whether the
violations of the JDA "prejudiced Doe's defense." Id. at 781. Judge Wallace was of the opinion that the record
demonstrated that Doe suffered no prejudice. n2/d. at 782. As the use of the juvenile's statementat trial in
Doe Il did not mandate the dismissal of the juvenileinformation, it follows thatin this case the use of the
statementin a preliminary statement by an agent, but not at trial, should not mandate the dismissal of the
juvenileinformation. n3

nlThe opinion states: "[i]f the prosecution resulted from the confession and the confession
came in part as a result of Doe's isolation from family, friends, representatives of his country
or an attorney, then the statutory violations must be said to have prejudiced Doe." 862 F.2d at
781. Although not clear of ambiguity, | do not read this sentence as holding that the
procurement of a statement fromajuvenile in violation of the JDA necessarily meansthata
subsequent conviction must be vacated where, as here, the statementis not admitted or
referredto at the trial.

n2 Judge Wallace'sreasoningis particularly relevant to this case. He explained that the court
was faced with the effect of a nonconstitutional statutory violation on the decision to charge
and prosecute. We musttherefore consider whether Doe's post-arrest statements
substantially influenced the decision to charge and prosecute Doe, or whether we have grave
doubts that this decision was free from the substantialinfluence of Doe's statements. Neither
of these testsis metin this case. The government expressly stipulated thatit would not use
these statements at trial. It would not have pursued Doe's prosecution without believing that
there was a good chance of obtainingaconviction withoutthatevidence. Doe's post-arrest
statements, therefore, could not have substantiallyinfluenced the decision to charge and
prosecute. Forthe same reasons, | have no grave doubts that the decisionto charge and
prosecute Doe was free from the substantial influence of the government's statutory
violations. 862 F.2d at 783.

n3 The other casesrelied upon by the majority similarly concern the use at trial of statements
procuredinviolation of the JDA. In United States v. Doe (Doe V), 219 F.3d 1009, 1013 (9th Cir.

2000), the juvenile's statements were used at trial. In RRA-A, the court determined that "RRA's
confession was the primary basis of evidence on which she was convicted." 229 F.3d at 747.

The majority attempts to bolsterits determination of prejudice by arguing that the Government's failure to
follow the JDA erodes "the comprehensive system of juvenile justice that Congress has established through the
federal juvenile laws." This concern, however, must be balanced with the Supreme Court's decision in United
Statesv. Morrison, 449 U.S. 361, 101 S. Ct. 665, 66 L. Ed. 2d 564 (1981). Judge Alarcon explainedin his
concurring and dissentingopinioninD.L.:

In Morrison, the Court held that when the Government hasimproperly obtained incriminating
information from an accused "the remedy characteristicallyimposedis notto dismiss the
indictment butto suppressthe evidence ortoordera new trial if the evidence has been
wrongfully admitted and the defendant convicted." /d. Here, the District Court dutifully
complied with Morrison by excluding Jose's statements. The Supreme Courtinstructedin
Morrison that where evidence has been obtained inviolation of the Fourth, Fifth, or Sixth
Amendments, "[t]he remedy in the criminal proceedingis limited to denying the fruits of the
transgression." Id. at 366 . . . The Court also stated:
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Our numerous precedents ordering the exclusion of such illegally obtained evidence assume
implicitly thatthe remedy does not extend to barring the prosecution altogether. Sodrastica
step might advance marginally some of the ends served by exclusionary rules, butit would also
increase toan intolerabledegreeinterference with the publicinterestin havingthe guilty
broughtto book./d. at 366 n. 3. .. (quoting United States v. Blue, 384 U.S. 251, 255, 86 S. Ct.
1416, 16 L. Ed. 2d 510 (1966)). 453 F.3d at 1133.

The majority'sfocus on the alleged egregiousness of the agents'failures to comply with the provisions of the
JDA, majority opinion at page 5331, does not justify its failure toadhere to the Supreme Court'sadmonitionin
Morrison.

My review of the record indicates that the district court correctly determined that on balance, the violations
did not require the dismissal of the juvenile information when it stated:

Obviously, the prejudice would stem principally from the use of any such confession, but that

isabsenthere since thereisnoevidence being received of his confession. And there is not any
otherprejudice orconstitutionalviolation arising simply from the other conduct attributed to

the border patrol agents; that is the consulate issue and the delay in mirandizing Mr. M.

Thisruling does notreward the Governmentforfailingto abide by the JDA. Rather, as the Government
recognized, the misconductdeprived it of the use of C.M.'s statements at trial. Where, however, the
Government provesits case attrial beyond areasonable doubt without the use of, orreference to, the
juvenile's statement, justice does not require that the guilty defendant be absolved just because heisa
juvenile.

Evenifthere was some question asto whetherthe violations of the JDA were prejudicial, the appropriate
remedyisaremand, notan ordervacating the adjudication of delinquency and dismissing the juvenile
information. In D.L. we stated that "where the record does not satisfy us, beyond areasonable doubt, thata
violation of the JDA was harmless, aremand to the district court isappropriate." 453 F.3d at 1126 (emphasis
omitted). In RRA-A, even though we found that RRA's confession "was the primary basis of evidence on which
she was convicted, "and should have been suppressed, we reversed and remanded, but did notdirect the
dismissal of the juvenile information. 229 F.3d at 747. Similarly, in Doe IV we determined thatthe improperly
obtained statements used against Doe "were highly prejudicial and should have been suppressed," but we did
not direct the dismissal of the juvenile information, but reversed and remanded "for further proceedings not
inconsistent with this opinion." 219F.3d at 1018. Alsoin Doe Il, when the statements were introduced through
cross-examination, we nonetheless remanded "forthe district court to make all findingsrelevanttoa
determination of whetherthe government's violations of the notice and speedy arraignment provisions of the
Federal Juvenile Delinquency Act prejudiced Doe's defense." 862 F.2d at 781. n4

n4 | recognize thatthereislanguage in Doe Il that is repeated in RRA-A that "we have the
discretiontoreverse ortoorder more limited remedies." Doell, 862 F.2d at 780; RRA-A, 229
F.3d at 747. 1 do not question this statement of the breadth of our options, but read the
specificremedies ordered inthose cases as guiding what we should doin this case.

Based on these precedents -- where the use of statements procured in violation of the JDA were clearly more
adverse tothe defendants than the statementin this case wasto C.M. -- the properremedy isa remand, not
the vacation of the juvenileinformation. Moreover, the district court on the remand should focus, as we held
inDoe Il, on whetherthe violations prejudiced C.M.'s defense.
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For the foregoingreasons|dissent. | would affirm C.M.'s conviction because the violations of the JDA did not
prejudice C.M.'s defensetothe juvenile information. Moreover, even if | had some question asto whetherthe
violations wereharmless, our precedentinstructs that the appropriate remedyisaremandforthe district
court to considerthe appropriate remedy, notadirection to vacate the adjudication of delinquency and

dismiss the juvenileinformation.
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