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Out of Illinois: In suppressing confession, court held that presence of adult for
immature 17-year-old with average intelligence was a factor in determining whether
confession was voluntary.[lllinois v. Westmorland](07-2-19)

On March 30, 2007, the lllinois Appellate Court (2"‘1| Dist.) held that a confession was not voluntary,
where police officers made no attempt to locate defendant's parents and denied his two requests
to speak to his mother, even though defendant was not a juvenile under the statute.

91 07-2-19. Illinois v. Westmorland, No. 2-05-1093, 2007 IIl.App.Lexis 334 (11l.App.Ct. 2™ Dist., 3/30/07).

Background: Defendant was charged with various sexual offenses. The Circuit Court of Kane County (lllinois)
granted defendant's motion to suppress a statement made to police while in custody. The State appealed

Held: Affirmed

Facts: Defendant, who was born on January 8, 1988, was charged with various sexual offenses that allegedly
occurred on March 6, 2005. Defendant filed a motion to suppress, asserting that his confession to police was
coerced by theirthreats andinducements and by their refusal of hisrequestto phone his motherora lawyer
priorto hisinterrogation. Defendant furtherasserted that he "did not make a knowing and intelligent waiver
of his MirandaRights." See Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602 (1966).

At the hearingon the motionto suppress, the State called Detective John Galason of the Carpentersville police
department. Galason testified that, on March 15, 2005, between 11and 11:20 a.m., he and fellow
Carpentersville detective Todd Shaverarrived at defendant's house to investigate acomplaintthat defendant
had sexually assaulted several girls. Both men were dressed in casual clothes and arrived in an unmarked
squad car. They knocked atthe door of the home and defendantanswered. Galason told defendant that he
and Shaverneededtotalk with him and that he was underarrest. Defendant did not ask why he was under
arrest and Galason did notvolunteerthe information. Galason testified that he had not obtained awarrant to
arrest defendant. Galason also testified that he did notinquire if defendant's parents werehome and made no
effortto contact them.

Galason testified that he and Shavers placed handcuffs on defendantand drove himin theirsquad car to the
police station. Galason testified that he did not speak to defendant during the drive, which took about three or
fourminutes. Whenthey arrived at the police station, defendant was released from the handcuffs and taken
to the onlyinterview roominthe station. The room was about 10 feetlongand 10 feet wide, had fluorescent
lighting, and was furnished with a table and two bench seats. The room had one door, which was made of
metal and had a single window. The door locked automatically from the outside when shutand a key was
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neededtoexitthe room. After defendant was placed in the room, the detectives left him alone forabouttwo
to four minutes while Galason retrieved his police reports, paper, and pen.

Galason testified that, when he and Shaverreturned, they satdown on the benches with defendant. Galason
sat on the same bench as defendant while Shaver sat on the otherbench. Galason testified that he read
defendant his Mirandarights from a preprinted form. After affirming that he understood the rights, defendant
signed awritten Miranda waiver. The waiver was completed at 11:30 a.m. Galason testified that, upon
finishing the waiver, "[defendant] said he wanted to talk with his mom." Galason replied that defendant was
"17 yearsold and he [did not] have the right to have hismomin the room while we are talkingto him."
Defendantrepeated hisrequest, and Galason repeated his reply. Galason testified that he knew at the time
that defendantwas 17 years old, because he had run a LEADS check on defendant's driver's license. Galason
was also aware that defendanthad been astudentata Dundee high school, but he did not believe that
defendantwasstill attending high school at the time.

Galason testified that, after denying defendant's two requests to speak with his mother, Galason said they
neededtospeakabouta case. Galason asked if defendant knew what case Galason had in mind, and
defendantreplied thatitwas "one of two things." Galason said, "l am pretty sure you know what case | want
to talk to you about." Defendantresponded that "it's about what happened with [N.]." n1Galason then
remarked thathe had spokentothe fourfemale alleged victims and wanted to get defendant's side of the
story. Galason testified that defendantimmediately began telling his version of the events. Galason stopped
defendantatvarious points forclarification orto point out variances between defendant's account and those
of the alleged victims. After defendant finished with his story, Galason obtained a written statement from him.
Galason testified thatabout 60 minutes elapsed between the beginning of the interview and the point when
defendant began writing his statement. Galason testified that the tone of the interview was "very casual" and
that defendant's physical condition was "fine."

Galason testified that he gave defendant several options on how to produce the written statement, and
defendant chose the question/answer method, whereby Galason would ask defendant a question and then
transcribe defendant's answer. Galason testified that this process took 30 minutes. After defendant's written
statement was completed, Galason leftthe room and called the State's Attorney, who authorized charges
againstdefendant. Galasonthen placed defendantin ajail cell. Defendant gave no further statements. Galason
testified that the interview with defendant lasted a total of 90 minutes.

nlThe minorvictim'sinitial is used to protect her privacy.

Galason testified that, during the course of the entire interview, defendant did not appearto have any
difficulty understanding the questions and gave intelligentanswers. The interview was "casual," and defendant
did not become emotional but remained calm. Galason testified that he asked most of the questions because
he had interviewed the alleged victims and was more familiar with the case than Shaver. Galason testified that
he neither promised defendant thathe would be released if he provided astatement northreatened that he
would be incarceratedif he did not provide a statement. Galason testified that he gave defendanta soft drink
duringthe interview butdid notrecall whether he gave him anythingto eat. Defendant was also allowed to
use the restroom. Galason assumed, but could not specifically recall, that he had his firearm with him during
the interview. Galason testified that, if he did have his firearm with him, he would not have placediton the
tableinthe interview room but would have keptitinits holster.

On cross-examination, Galason reiterated that, in responseto defendant's request to speak to his mother,
Galason told defendantthat he did not have the rightto have his motherinthe roomwith him duringthe
interview. Galason did not recall whether he told defendant that defendant had noright "to eventalk to [his
mother]." Galason acknowledged that he had the authority to allow defendant's motherto be presentduring
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theinterview, but stated that he "didn't want" defendant's mother present. Galason denied that defendant
everrequestedtospeaktoan attorney before he gave his statement. Galason also reiterated his denials that
he made any promises orthreatsto defendantin orderto obtain the statement. Galason furtherdenied that
Shaver made any threats or promises to defendant. Galason testified that he neverled defendant to believe
that there was a possibility that defendant might not be charged in connection with the victims' allegations.
Galason testified that, no matter what defendant said during the interview, he had nointention of releasing
defendant before he contacted the State's Attorney regarding charges. Galason also testified that nojuvenile
officerwas presentduring defendant's interview.

Next, the State called Shaver. Shaver confirmed Galason's account of his and Galason's conduct toward
defendantbefore, during, and afterthe interview. Significantly, Shaver testified thatthe tone of the interview
was "casual, laid back, mere conversation. " Shaver testified that defendant was calm during the interview.
Shavertestified that neither he nor Galason made any threats or promisesto defendantin ordertoobtaina
statement. Although Shaver testified thatit was "possible" that defendant might have been released based on
what he told the detectives, Shaver denied that either detective everled defendantto believethat he would
bereleasedif he gave a statement. Shaverfurtherdenied that he or Galason told defendant thatthey "didn't
give a shitwhether[defendant] gave astatementornot" or that "they would just throw himina cell" if
defendantdid not provide astatement. Shaver testified that he kept his firearminits holster during the
interview and never placed iton the table inthe interview room. Shaver testified that, afterdefendant was
apprised of and waived his Mirandarights, he asked to speak with his mother. Galason refused the request,
saying "somethingto the effect that [defendant] was old enough to speak with us, that [defendant]didn't
needto call hismother." Shavertestified that defendant asked only once to speak with his mother. Shaver
deniedthatdefendant asked to speak with an attorney.

Following Shaver's testimony, the State rested, and defense counsel called defendant. Defendant testified
that, on March 15, 2005, he was a juniorin high school and was living with his mother and stepfather. He
testified that he was home alone on that date, when Detectives Galason and Shaver came to hishome
sometime between 11:30a.m. and 12 p.m. Galasoninformed defendant that he was underarrest butdid not
say why. Defendant was allowed to put on socks and shoes before he left the house with the detectives.
Before placing defendantinthe squad car, the detectives handcuffed him. On the way to the police station,
Galason asked defendantif he knew why he was under arrest. Defendantreplied that he had a suspicion.
Galasonthenremarkedthat he had "talked to all the girls" and that defendant was "in pretty bigtrouble."
Galason alsosaid thatthey were "going down to the police station *** to be taking this and that." Defendant
testified that he was "terrified" by these remarks.

Defendant testified that, when they arrived at the police station, he was released from his handcuffs and
placedina smallinterrogation room. The detectives left him there forabout 20 minutes. He was still "very
scared" whenthe detectives returned. Defendant noticed that both detectives were armed with handguns.
Defendanttestified thathe was the firstto speak when the detectives returned, and he made arequestto
contact either his motheroran attorney. Galasonreplied, "[W]eare notgoingto letyou do that right now. ***
[Nfyoudon't talkto us, if you don't cooperate, we are just goingto put youin the jail cell until youdo."
Galasonalsosaid, "l don't really give ashitif you go to jail or not. | just wantmy evidence."

Defendant testified that Galason proceeded to advise him of his Mirandarights, and defendant signed a waiver
of those rights. Asked if he understood the right to remainsilent, defendantreplied, "Yes. And | tried to remain
silentbuttheywouldn'tallow me the phone call." Defendant testified that, after he signed the waiver, he
made a second requestto speakto his motheror an attorney, to which Galasonreplied, "lamsorry. You are
not goingto geta phone call." Defendant testified that Galason responded to both requests foraphone callin
araised voice. Defendant testified that he made the requests because he wanted "to get advice as to what to
do." Defendant testified that Galason's threatto place defendantinajail cell unless he cooperatedled himto
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believethat, if he gave a statement, he would be released. Defendant admitted, however, that neither
detective expressly told himthat he would be released if he made astatement.

Defendant testified that he proceeded to give astatement because he was "scared," "didn't think[he] had a
choice inthe matter," and "didn't know what to do." Defendant testified that, though he was frightened, he
did not cry duringthe interview. Defendant admitted that he nevertold the officers that he did not want to
speak to them. After he gave the statement, defendant was allowed a phone call, and he phoned his mother.
Defendant testified thatthe interview lasted a total of 90 minutes, exclusive of the 20 minutes he spentalone
inthe interrogation room. Defendant was given asoftdrink and allowed to use the bathroom during the
interview. Defendant testified that he had neverbeen arrested beforethat day.

Priorto the arguments of the parties, the trial court remarked thatit feltit "important" to describe
defendant's physical characteristics forthe record:

"I know that heis 17 year[sic] old. He appears not to be a very mature 17. He strikes the court
as beingsomewhatimmature, alittle bit pudgy with rosy cheeks. He does notlook like a
mature high school senior, some of which are already growing beards and muscular.

*** [Defendant] does notappearto be physically mature."

Followingthe arguments of the parties, the trial court again referenced defendant's physical makeup and now
contrasted it with that of Detective Galason:

"The Court observed that Detective Galason was averyimposingfigure. He is well oversix feet
tall. He is well over 200 pounds. He has a military-style crew cut haircut. He is physically fitand
muscular. He appears as a dominant personality.

The Court observed thatthe Defendant *** as [sic] animmature boy. He is pudgy. He is rosy cheeked. He is
undersix feettall. He iswide-eyed. He appears frightened. He has no noticeable facial hair."

The trial court determined that defendant's confession was involuntary. After summarizing the testimony of
each of the three witnesses, the trial court noted that the voluntariness of adefendant's confessionisto be
evaluated underthe totality of the circumstances. See InreJ.J.C., 294 Ill. App. 3d 227, 234-35, 689 N.E.2d 1172,
228 Ill. Dec. 751 (1998). The trial court quoted this court's commentinJ.J.C. that"[t]he presence orabsence of
a parentis a factor to consider when determining the voluntariness of a confession." J.J.C., 294 Ill. App. 3d at
235.

The trial court thensetforthits findings of fact. With respect to the credibility of the witnessesand the
consistency of theirtestimony, the trial court remarked:

"All the witnesses appearto be credible witnesses. The testimony of the three witnesses s
consistent with the exception thatthe Defendant requested the right to speak to an attorney.
The detective testified Defendant appeared calm. The Defendant testified that he was scared."

The trial court then made the following findings corresponding to the various factors of the voluntariness test:

"Age.Inthis case the Defendant was only two months past age 16, and he was almosta
juvenile.
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Education. He testified that he was halfway through his junioryear of high school. He appears
intelligent. The duration of questioning was one-and-one-half hours. He was given his
constitutional rights.

Physical punishment. He was handcuffed in the car and was abandonedin the interrogation
room.

Deception. He was underthe impression that maybe if he cooperated, he would getto go
home.

Threats. The officersaidto him, 'l don'tgive a shitif you go to jail ornot.’
Was his confession given freely? The Court would believe no.

Was it given withoutinducement? He was in the mental framework that maybe he could go
home and the charges would go away if he talked to the police.

Was his will overcome? Yes.

Mental ability appearsto be no problem.

English language. He speaks plain English.

He has priorexperience with the criminal law? None.

Conditionand surroundings of the interview area. There were two policemen and the
Defendantinaclosed off room. The door was closed and locked. There was only one small

window and the door.

The condition of the interrogators. At least Detective Galason was big and intimidating. He had
hisweapon onand he raised his voice.

Alcohol, drugs or medication. None.
Emotional state of the Defendant was scared.
Mental state of the Defendant was terrified. He wanted his mother.

The issues answeredinthis case are:
(1) The Court finds that the State proved by a preponderance of the evidence that Defendant
did not request permission to speak to an attorney. Both detectives said he neverrequested
permissiontospeakto an attorney. The Court doubts that in the Defendant's youthful naivete,
[sic] the sophistication orknowledgeto request an attorney.
(2) The Court finds that the Carpentersville police coerced the Defendantinto givinga

statement. He was intimidated. He was denied the right to call his mother. It was the
Defendant's youthful fantasy that he would be allowed to leave if he talked. It was the
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Defendant's youthful fantasy that the charges would go away if he talked, and the detectives
wouldn'traise theirvoicesif he talked.

(3) The Court finds that Defendant's will was overborne by the Carpentersville Police
Department. The Defendant was only two months past age 16. He is a very immature 17-year-
old. There were policemen with guns. The call to his motherwas refused. The officers raised
theirvoices. He was alone with the two officersina very small room. The one officer was a big,
military-type interrogator.

The Defendant had no priorcriminal law experience. The Defendantin his youthful fantasy
thoughthe could go home if he cooperated. The Defendantin his youthfulfantasy thought
that the charges would go away when he cooperated. The psychological dominance was
evidentin thiscase.

(4) The Court finds that Defendant did not knowingly, intelligently and voluntarily waive his
rightto remainsilent.

Consideringall the factors and the totality of the circumstances, the Court finds that statement
to bein violation of the Defendant's constitutional right to remainsilent. Therefore, the
motion to suppress statementis granted."

The State filed a certificate of impairmentand atimely notice of appeal.

Opinion: We apply a bifurcated standard of review to atrial court's decision asto whetheradefendant's
confession was voluntary. We accord great deference to the trial court's findings of factand will disturb them
onlyiftheyare against the manifest weight of the evidence.InreG.0., 191 Ill. 2d 37, 50, 727 N.E.2d 1003, 245
Ill. Dec. 269 (2000). However, we review de novo the ultimate question of whetherthe confession was
voluntary. G.0., 191 Ill. 2d at 50.

The due process clause of the fourteenth amendment provides that no State shall "depriveany person of life,
liberty, or property, without due process of law" (U.S. Const., amend. XIV). The United States Supreme Court
has held that by virtue of the clause, "certain interrogation techniques, eitherinisolation oras applied to the
unique characteristics of a particularsuspect, are so offensive to acivilized system of justice that they must be
condemned." Millerv. Fenton, 474 U.S. 104, 109, 88 L. Ed. 2d 405, 410, 106 S. Ct. 445, 449 (1985). "In addition
to these Federal voluntariness principles, aconfession mustalso be voluntary in a State-law sense." Peoplev.
Scott, 148 Ill. 2d 479, 509, 594 N.E.2d 217, 171 Ill. Dec. 365 (1992). Underfederal law, aconfessionis voluntary
unlessitis causally connected to coercive police conduct (see Colorado v. Connelly, 479 U.S. 157, 93 L. Ed. 2d
473, 107 S. Ct. 515 (1986)), but under lllinois law, a confession may be deemed involuntary in the absence of
police misconduct, based entirely on the defendant's personal characteristics (see Peoplev. Bernasco, 138 Ill.
2d 349, 368, 562 N.E.2d 958, 150 Ill. Dec. 155 (1990) (confession involuntary because of defendant's subnormal
intelligence)). Thus, "the issue of whetherthe confessionis coerced for Federal constitutional purposes differs
fromthe issue of whetherthe statementwas voluntary." Peoplev. Rogers, 246 Ill. App. 3d 105, 113, 614 N.E.2d
1334, 185 lll. Dec. 649 (1993). In determining whether a confession was voluntary, courts considerthe totality
of the circumstances. G.0., 191 /ll. 2d at 54. Relevant factorsinclude: (1) the personal characteristics of the
defendant, such as his age, education, intelligence, prior experience with the criminal justice system, and
physical and emotional condition at the time of the questioning; (2) the legality and duration of the
qguestioning, including any Miranda advisory; and (3) any physical or mental abuse, threats, or promises by the
police.J.J.C.,2941ll. App. 3d at 234.
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No single factoris determinative. J.J.C, 294 Ill. App. 3d at 234. The factors must be appliedinlight of the
following general principles:

"The test forvoluntarinessis not whetherthe accused wanted to confess orwould have
confessedinthe absence of interrogation. Suspects typically do not confess to the police
purely of theirown accord, without any questioning. [Citation.] Rather, the test of
voluntarinessis whetherthe defendant made the statements freely, voluntarily, and without
compulsionorinducement of any sort, or whetherthe defendant's will was overcome at the
time he or she confessed." Peoplev. Gilliam, 172 Ill. 2d 484, 500, 670 N.E.2d 606, 218 Ill. Dec.
884 (1996).

The State must prove by a preponderance of the evidence that the defendant's confession was voluntary.
Peoplev. Braggs, 209 Ill. 2d 492, 505, 810 N.E.2d 472, 284 Ill. Dec. 682 (2003).

Before engaginginthe voluntariness inquiry, we mustfirst address some aspects of the trial court's factual
findings. Neither party questions any of those findings, but there are some perplexitiesin themjust the same.
The first concerns the trial court's general findings of credibility. The trial court found all three witnesses
credible yetalsoidentified conflicts between the detectives and defendant over whether defendant requested
an attorney during the interrogation and whether he was "calm" or "scared" during the interview. Obviously,
not all the witnesses could have been credible on these points, and so the trial court's general credibility
finding must be read as qualified. The trial courtimplicitly resolved the foregoing conflicts, finding that
defendantwas "scared" duringthe interview butthat he did not ask for an attorney at any point.

There also appears to be a tension between certain of the trial court'simplied findings. The detectives
disagreed with defendant over whether Galason threatened to incarcerate defendantif he did not provide a
statement. Inthe portion of its findings labeled "Threats," the trial court did not find that this threat occurred,
but did find that Galason raised his voice to defendantand said, "l don'tgive a shitif yougo to jail or not." In
the section labeled "Deception," the trial court found that defendant believed he would be released if he gave
a statement. Defendant, however, testified that this belief was aninference from the threat of incarceration
that he claimed Galason made. Yet, as just noted, the trial court implicitly found that Galason did not make this
threat. We need not attribute aninconsistency to the trial court, however. Rather, we may presume that the
trial court found that defendant believed he would be released if he gave astatement, and also found that this
belief did notarise from any threat of incarceration by Galason, because Galason made no such threat. There
remains, however, the oddity of the trial court attributing defendant's belief to "Deception" without
identifying what deceptive conduct by the police might have led to this belief. Elsewhereinits findings, the
trial court referred to this belief as a "youthful fantasy," implying that it had its genesis entirely in defendant's
ownmind. Indeed, none of the witnesses testified to any kind of deceptive conduct, and defendant never
claimedthatthe detectivestold him he would be released if he gave astatement.

The last pointwe must address regarding the trial court's factual findings concerns the various specificremarks
that defendant claims Galason made inthe squad car and duringthe interview. The only such remark thatthe
trial court referencedinits findings was the comment, "l don't give a shitif you go to jail or not." The
remainder of the alleged remarks are notcritical to the trial court's decision, so we assume that the court
implicitly found that Galason did not make them.

Applyingthe relevantfactorsto the facts as found by the trial court, we conclude that the State did not prove
by a preponderance of the evidence that defendant gave his statement voluntarily. Some of defendant's
personal characteristics at the time of the questioning weigh in favor of admissibility. Though, at 17 years of
age, defendantwas young, he was nearly the age of majority, whichinlllinoisis 18 years of age (755 ILCS 5/11-
1 (West2004)). See Peoplev. Primm, 319 Ill. App. 3d 411, 419, 745 N.E.2d 13, 253 Ill. Dec. 239 (2000) (relevant

Page 7 of 15




for voluntarinessinquiry that defendant was 16 years old and thus had "nearly reached majority age").
Moreover, defendant was intelligent, had normal mental capacity, and was not under the influence of alcohol
or drugs or suffering from any physical or emotionalinfirmities when he was taken into custody. Defendant
became "scared" while in custody, but this hardly distinguishes him from the general run of arrestees. (Of
course, defendant's claim that these emotions were the result of oppressive tactics by the detectivesisa
separate issue, which we take up below. ) Defendant's lack of experience with the criminaljustice systemalso
failstodistinguish himin any significant way. A defendant can compensate foralack of such experience with
his natural gifts, such as intelligence, which can assist him in handling anovel situation. The trial court found
defendantto beintelligent, and our review of his testimony confirms this judgment.

There are, however, aspects of defendant's personalmakeup that weigh in favor of inadmissibility. The trial
court found defendant "not to be a very mature 17," but to be "somewhatimmature." The court described
himas "wide-eyed," "frightened," and "pudgy." These characteristics suggest vulnerability, and the impact of
any pressure by the police must be measured with themin mind.

Next, we considerthe nature of the custody and interrogation. The trial court found that defendant was
subjectedto "physical punishment" in that he was handcuffed on the way to the police stationand then
"abandoned" inthe interrogation room. The detectives did not testify why they handcuffed defendant, but
giventhatthey released him from the handcuffs upon arriving at the station, itappears that the restraints
were a safety precaution ratherthan a means of coercion or "physical punishment." We recognize,
nonetheless, the psychological impact that the handcuffing may well have had on defendant, given his youth
and lack of experience with the criminal justice system. However, the handcuffingis not dispositive of the
voluntarinessinquiry, butis justone of several circumstances that we must consider. Otheraspects of the
interview indicatethat defendant was decently treated: he was given asoftdrink and allowed to use the
restroom. The detectives were armed during the interview, but kepttheirgunsintheirholsters.

Additionally, the interview lasted atotal of 90 minutes, which was notan unreasonable length of time. The
trial court found that defendant was "abandoned" in the interrogation room, but the court did not address the
conflictinthe testimony over how much time he spentalone inthe room. Defendant testified that he was left
alone for20 minutes, but Galason claimed it was between 2and 4 minutes. Evenif we assume that the trial
court believed defendant, we cannot consider 20 minutes spentalone inaninterview roomtantamounttoan
"abandonment." Moreover, because the trial court apparently did notreject Galason's claimthat he used the
time to gather materials for the interview, we do not see what basis the trial court might have had for
consideringitameans of "physical punishment."

There were, however, some quite unsettling aspects of the interrogation. The officers made no attemptto
locate defendant's parents when they arrested him and also denied his two requests during the interviewto
speakto hismother. Defendant was "immature" for his age and "wide-eyed." With defendantalready
vulnerable fromthe complete denial of parental contact, Galason raised his voice during the interviewand
said, "l don'tgive a shitif you go to jail or not." This was the conduct that, inthe trial court's words, "terrified"
defendant. Underthe totality of the circumstances, which encompass both defendant's individual
psychological makeup as well as the officers' conduct, we agree with the trial court that defendant's will was
overborne.

The State arguesthatitis improperforusto considerthe "parental factor," as we call it for now. The State
refersto section 5-405 of the Juvenile Court Act of 1987 (Act)(705/LCS 405/5-405 (West 2002)). Subsection (2)
of that section provides:

"A law enforcement officer who arrests a minorwithout awarrant *** shall, if the minoris not
released, immediately make areasonable attemptto notify the parent orotherpersonlegally
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responsible forthe minor's care or the person with whom the minorresides thatthe minorhas
been arrested and where the minorisbeingheld."

"The purpose of the notice requirement is to permit, where possible, aparentto conferand counsel with the
juvenilebefore interrogation." Peoplev. Williams, 324 Ill. App. 3d 419, 429, 753 N.E.2d 1089, 257 Ill. Dec. 463
(2001). Asthe State notes, section 5-405 and the other "procedures *** for the investigation, arrest and
prosecution of juvenile offenders shall not apply to minors who are excluded from jurisdiction of the Juvenile
Court." 705 ILCS 405/5-130 (West2002). Defendant does notfall underthe Act because he was over17 years
of age when he committed the alleged offenses. See 705ILCS 405/5-120 (West 2002) ("Proceedings may be
instituted underthe provisions of this Article concerningany minorwho priorto the minor's 17th birthday has
violated orattempted toviolate, regardless of where the act occurred, any federal or State law or municipal or
county ordinance").

The Act, however, does not restrict the factors to be considered underthe common-law/constitutional
voluntarinessinquiry, which, afterall, encompasses the totality of the circumstances. Courts applying the
voluntariness test have long recognized afactorsimilarin content to section 5-405(2) but groundedin
common-law/constitutional sources ratherthan statutory authority. The early cases address the situation
where a parent of the defendant was foreclosed from consulting with the defendant during a police interview.
Examplesinclude Peoplev. Hopkins, 247 Ill. App. 3d 951, 618 N.E.2d 279, 187 Ill. Dec. 688 (1992), vacated on
othergrounds, 151 /ll. 2d 570, 618 N.E.2d 260, 187 lll. Dec. 669 (1993); People v. Starling, 64 Ill. App. 3d 671,
381 N.E.2d 817, 21 lll. Dec. 490 (1978); Peoplev. Smith, 56 Ill. 2d 328, 307 N.E.2d 353 (1974); and People v.
Pierre, 114 Ill. App. 2d 283, 252 N.E.2d 706 (1969).

In Pierre, the earliestin this line of cases, the police phoned the defendant's motherand made some inquiries
about him. Theytold the motherthatthe defendant was awitnesstoa killing. This was a pretext, becausethe
police were infactinvestigating the defendant forrape. Two weeks later, the police summoned the defendant,
who was 17 years old, to the police station. His motheraccompanied him. When they arrived, they were
escorted to an interrogation room butthe motherwas asked to leave. Afterthe defendant waited in the room
for abouttwo hours, the police entered and began questioning him. During the interview, which lasted about
20 minutes, the defendant asked to see his motherbut was refused. The defendant gave incriminating
statements duringthe interview. He later moved to suppress the statements, but the trial court denied the
motion. On appeal, the defendant argued that the statements should have been excluded because "the failure
of the police to allow himto see his motherafterhisrequest rendered all subsequent statements
inadmissible," and, alternatively, becausethe statements "were coerced and involuntary." Pierre, 114 Ill. App.
2d at 290. In support of the firstargument, the defendant cited cases construing the right to counsel under the
sixthamendment (U.S. Const., amend. VI). The court rejected this argument:

"The constitution affords norightto the presence of anyone otherthanalawyertrainedto
protectthe legal rights of those accused. While the presence orabsence of aparent duringthe
interrogation of aminorsuspect may be a factor affectingthe voluntariness of aconfession,
thereisno constitutional right to the presence of a parent.” (Emphasis added.) Pierre, 114 Ill.
App. 2d at 291.

The court also rejected the defendant's claim that his statements were involuntary. The court noted that,
though the defendant was only 17 years old and had no criminal history, the interrogation was relatively brief,
he was not subjected to psychological or physical coercion or "deprived of any necessities," and the deception
that the police had employed to get the defendant and his motherto the police station "had no coercive effect
inobtaining a subsequent statement from defendant.” Pierre, 114 Ill. App. 2d at 292. Interestingly, though the
court previously recognized the parental factor as having potential relevance to the voluntariness inquiry, it did
not actually mention the factorinits voluntariness analysis.
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The parental factor was, however, givenvigorin Starling. The defendant, who was 18 years old, was awakened
in his home at 5:30 a.m. by the police, who arrested him for burglary. As the police were advising the
defendant of his Miranda rights at the police station, his father entered the room and told him not to say
anythingtothe police until he had an attorney. The defendant nodded his head and said, "Okay." The police
then asked the fatherto leave the room, and he did. The police continued to question the defendant, atone
pointtelling him "thathe mightas well tell everything he knew because [they] knew that he wasinvolvedin
theincident." Starling, 64 Ill. App. 3d at 675. The defendant gave awritten statement, which he latermoved to
suppressonthe ground that it was involuntary under the totality of the circumstances. The trial court granted
the motion, and the appellate court affirmed. The court noted that the defendant was young, had no prior
experience with the criminal justice system, had been awakened early inthe morning following a night of
drinkingand only a few hours of sleep, and typically had difficulty awakening when tired. The courtalso found
that the police created avulnerable situation forthe defendant by expelling his father from the interview room
and subsequently exploited that vulnerability by encouraging the defendant to "tell everythinghe knew
because [they] knew that he was involved inthe incident." Starling, 64 1ll. App. 3d at 675. The court held that
the police's behavior undermined the effect of the prior Miranda advisory, afactor relevanttothe
voluntarinessinquiry.See J.J.C., 2941ll. App. 3d at 234. The court held that, though a defendant has no fifth
amendmentright (U.S. Const., amend. V) "to the presence of a parentduringinterrogation," "ejection of [the
defendant's] father afterthe warningabout consulting an attorney could well have signaled to the defendant
that to have asserted his right to remain silent would have been futile for the officer was determined to obtain
a confession." Starling, 64 1ll. App. 3d at 675.

In Smith, the 19-year-old defendant was arrested for aggravated battery. While in custody, he called his father
and asked himto provide bail. When the fatherarrived at the police station, the police informed him that he
could not yet post bail because the investigation was still pending. When the father returned several hours
later, he was informed that the defendant was charged with murder, anonbailable offense. Several hours
later, afterthe defendant provided oral and written statements, he was allowed to see his father. Smith, 56 1.
2d at 332. The defendant moved to suppress the statements on the ground that they were made "before he
had an opportunity to consult with hisfather." Smith, 56 Ill. 2d at 331. The trial court denied the motion, and
the supreme court affirmed, reasoning:

: "The defendantdid not ask to see his fatheruntil after he had made an oral confession at
about6:30 P.M., and it is undisputed that the officers attempted to reach him by telephone,
but were unable to do so immediately. As aresult of theirefforts, however, the defendant's
fatherarrived at about 8:00 P.M. while the written confession was being taken by an assistant
State's Attorney. He was not allowed to talk to the defendant untilthat statement was
completed. Inouropinion the absence of the defendant's fatherdid not render his confession
involuntary." Smith, 56 ll. 2d at 332.

The defendantalso claimed that, before he confessed, one of the officers said he " 'would be taken downstairs'
"if he did notgive a statement, and the officers assured him thata confession could not be used against him
unless he signedit. Smith, 56 Ill. 2d at 332. The court discounted these accusations because the police denied
themand the defendant's fathertestified that his son did not complain about the way the police had treated
him. Smith, 56 Ill. 2d at 332.

In Hopkins, the 17-year-old defendant was in custody forapproximately 20 hours before givinga written
confession. During his detention, the defendant's motherarrived but was notallowed to see him. The
defendant moved to suppress his confession asinvoluntary. The appellate court upheld the denial of the
motion. Asforthe significantlength of the detention, the court noted that "[c]onfessions made afterlong
periods of detention have beenfound to have beenvoluntary" and also that "defendant was not subjected to
longinterviews, but wasinstead questioned for brief intervals with long rest periods between those
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interviews." Hopkins, 247 Ill. App. 3d at 961. The court also noted that the defendant was given food and drink
and was allowed to use the restroom. The court further determined that there was "ample evidence that
defendant was not physically or psychologically abused prior to making his confession." Hopkins, 247 11l. App.
3d at 961. Though the defendant claimed that he gave his written statement only after being beaten by police,
who bloodied his nose, he admitted that a photograph taken before he gave his written statement showed no
signsthat his nose was swollen or bleeding. The courtalso noted that the officers denied beating him or
making any attempt "to overpower [his] will prior to his confession," and that an assistant State's Attorney,
who had asked the defendantin private whetherhe had beentreated well by the police, testified that the
defendant made no complaints. Hopkins, 247 Ill. App. 3d at 962. As forthe refusal by the police to letthe
defendant's mothersee him, the courtexplained that "the presence orabsence of aparentis only one factor
indetermining whether a confession was voluntary within the totality of the circumstances" and "[i]nIllinois, a
juveniledoes nothave aperse rightto consult with a parentbefore orduring police questioning." Hopkins,
247 Ill. App. 3d at 962.

Thisline of casesis remarkable intwo respects. Forone, there isademonstrable evolution of the parental
factor from Pierre through Hopkins. In Pierre, the factoris recognized in a passing and noncommittal manner
and does notfigure explicitly in the court's voluntariness analysis. In Starling, the factoris given force butits
nature is leftsomewhat unclear, because the court's voluntariness inquiry seems to merge with aMiranda
analysis. However, in Smith and Hopkins, the factor emerges as a full-fledged consideration in the
voluntariness analysis. Itis also notable that none of these cases mentions section 5-405(2) of the Act or its
predecessors; rather, they derive the parental factor from common-law or constitutional considerations.

The existence of anonstatutory parental factor running parallel to, yetindependent of, section 5-405 and its
predecessors explains why even some more recent cases examining the voluntariness of confessions from
"juveniles" who are subject to the Actdo not allude to section 5-405 or its predecessorsin stating orapplying
the parental factor. See, e.g., G.0., 191 lll. 2d at 54-55; J.J.C., 294 Ill. App. 3d at 235. The supreme court's
remarksin G.0., a 2000 case, are especially revealing on this point:

"[W]e have recognized that the taking of a juvenile's confession is 'asensitive concern.'
[Citation.] Because of this, the 'greatest care' must be taken to assure that the confession was
not coerced or suggested and that' "it was notthe product of ignorance of rights or of
adolescentfantasy, fright or despair."' [Citations.] Because of this concern, the appellate court
has also recognized an additional factorthatis not presentin casesinvolving adults. This
factor, commonly known as the 'concerned adult' factor, considers whetherthe juvenile,
eitherbefore orduringthe interrogation, had an opportunity to consult with an adult
interestedin his welfare. [Citations.] Otherfacets tothis factorinclude whetherthe police
prevented the juvenilefrom conferring with aconcerned adultand whetherthe police
frustrated the parents'attemptto confer with the juvenile." G.0., 191 /ll. 2d at 54-55.

The court, interestingly, does not even cite section 5-405 here but instead appearsto creditthe appellate court
with the development of the parental factor, which by the time of G.O. has evolvedinto the "concerned adult"
factor. That is, the presence of a juvenile officer may now compensate forthe absence of aparent.See In re
A.R., 295 Ill. App. 3d 527, 533, 693 N.E.2d 869, 230 Ill. Dec. 391 (1998). We thinkitis entirely appropriate for
courts to apply the "concerned adult" factorto confessions from individuals who are not "minors" subject to
the Act. As we stated above, the Act does not limit the factors courts may considerunderthe common-
law/constitutional voluntariness test.

Notably, the nonstatutory manifestation of the concerned adult factorlacks the strict age-based restrictions of
its section 5-405(2) counterpartandis applied without regard to the age of the defendantat the time of the
alleged crime. The defendantin Smith, forinstance, was quite obviously over 17 when he committed the
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offense. Aninteresting consequence of the Actis that if the accused commits a crime the day he turns 17, the
police have no obligation underthe Actto attempt to notify aparentor other concerned adultthatthe
accused has been arrested, and in fact may affirmatively hinder such athird party from contacting the accused.
If, however, the crime was committed just one day before, the Act notonly bars the police from frustrating the
efforts of a parentor otherconcerned adult to speak with the accused, butalso obligates them to take
affirmative steps to notify a parent or concerned adult of the arrest. Underthe nonstatutory voluntariness
test, the applicability of the concerned adult factor does not hinge on the span of a day inan individual's
teenage years, because teenagers do not mature in the span of a day. The more fluid limits of the nonstatutory
concerned adultfactorjibe with the fact-specific nature of the voluntariness test, and with the reality that
persons mature at more varying rates during teenage years than perhaps any other period of life.

With these considerationsin mind, we compare the above cases with the present case. In Pierre, Hopkins, and
Smith, the court found that the confession was voluntary even though the defendant was notallowed to speak
to a parentduringthe interrogation. These cases are all readily distinguishable from the present case. First,
and mostgenerally, in none of these cases did the trial court remark upon the psychological maturity of the
defendant, but here the trial court expressly found that defendant wasimmature for his 17 years of age.

There are otherdifferences as well. In Smith, there was no evidence of any pressure applied to the defendant,
apart fromthe denial of parental contact. Here, not only was defendanttwo years younger than the defendant
inSmith, butthe trial court expressly found that there was coercive effect to Galason's raising his voice and
saying, "l don't give a shitif you go to jail or not." In Pierre, the police did employ a measure apartfromthe
denial of parental contact, in that they deceived the defendantand his motherabout the nature of their
investigation. Although the appellate court's opinion did not describe any of the trial court's factual findings, it
isreasonable to presume thatthe appellate court was relying on an express orimplied finding by the trial
court whenitconcludedthatthe deception had no coercive impact onthe defendant. Here, by contrast, there
was a finding of coercion apart from the denial of parental contact. Additionally, in Pierre the mother
accompanied the defendantto the station. Here, defendant was not afforded such company nordid the police
make any effortto contact his parents.

As forHopkins, the appellate court specifically noted that there was "ample evidence that defendant was not
physically or psychologically abused priorto making his confession" (Hopkins, 247 Ill. App. 3d at 961). The court
alsofoundthat the length of the detention was ameliorated by the sporadic nature of the interrogation.
Hopkinsis distinguishable because here the trial court made a specificfinding of psychological coercion, and
therefore the detention, though much brieferthan thatin Hopkins, was arguably more intense.

Starlingisthe only case inthe Pierre-Hopkins line where the trial court suppressed the defendant's confession.
Defendantsuggests that, justasin Starling "the ejection of [the defendant's] father from the roomssignaled to
the defendantthat resistance to the police would be futile," so here the refusal by the police to grant
defendant's two requests to contact his motherled himto "fe[el] it useless to resist the police." Notably,
defendant was the same age as the defendantin Starling, but the difference is that defendant was found to be
psychologicallyimmaturefor his age. It may be a matterfor debate how the impact of deprivinga 17-year-old
of all parental contact compares to affording himthe comfort of a parent's presence fora time only to take it
away abruptly. Evenifthe tacticusedin Starling should be considered more egregious, we think the impact
here was at leastequal, given defendant's maturity level.

The presentcaseis alsosimilarto/nre V.L.T., 292 Ill. App. 3d 728, 686 N.E.2d 49, 226 Ill. Dec. 700 (1997), and
Peoplev. Knox, 186 Ill. App. 3d 808, 542 N.E.2d 910, 134 Ill. Dec. 564 (1989). In V.L.T., the 10-year-old
respondent was interviewed twice withina 12-hour period. She was first brought to the station for questioning
at 10 p.m. Hergrandmotherfollowed hertothe station. The respondent asked to see her grandmotherduring
the interview, butthe police refused. About31/2 hours later, after she had given some statements that were
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not recorded, the respondent was allowed to see hergrandmother. In the early morning hours, the
respondentwasreleasedinto the grandmother's care. During their time together, the grandmotheradvised
therespondenttotell the truth. Afew hourslater, at 12 p.m., the respondent was awakenedin herhome by
the police and, before she could change out of her pajamas, was brought back to the station for further
questioning. The respondent asked again to speak to her grandmother, and the police replied that they would
call the grandmotherafterthe interview. The police neverdid call the grandmother. The respondent was read
her Miranda rights and waived them. Afterabout 20 minutes of questioning, during which time ajuvenile
officerwas present, the respondent gave awritten confession. She had not eaten since the prior morning.
V.L.T., 292 Ill. App. 3d at 729-34.

The appellate court held that the respondent's confession was involuntary. The foremost consideration forthe
court was the police's failureto honorthe respondent's request to contact her grandmotherduring hersecond
interview:

"[W] e conclude that the trial court improperly denied respondent's motion to suppress her
statement. We find that the absence of an adultinterested in respondent's welfare, such as
hergrandmother, especially after respondent asked for her grandmother, contributed
significantly to the coerciveness of the circumstances surrounding the confession. [Citations.]
In addition, since respondent had little prior contact with the police, there isnoindication that
she recognized the significance of the position of ajuvenile officer ortook any special comfort
inone's presence. Furthermore, the record establishes that much of the police officers'
conduct, particularly in rushingrespondent to the station and keeping her separate from her
grandmother, suggeststhe policeattempted to coerce a confessionfromaveryyoungand
vulnerable suspect without consideration for her general welfare.

Otherfactors making up the totality of the circumstancesinclude respondent's lengthy detention within the
preceding 12-hour period, respondent's lack of any meaningful rest priorto the Sunday session, and the fact
that respondent had little, if any, opportunity to eat priorto the time she wrote her confession.
Unquestionably, respondent was a child of extreme youth, tired, hungry, frightened, and, most likely,
humiliated to be wearing her pajamasin a police station while being questioned by adult authority figures. The
coercive potential of questioning herunderthese circumstancesis obvious." V.L.T., 292 Ill. App. 3d at 737.

The court concluded:

"When all of these factors are combined with the fact that respondent's grandmother, or
someone trulyinterested in her welfare, should have been presentand able to conferwith her
before she wrote her confessioninlight of herrequest[citation], itis clearthatthe police
failedto exercise the proper care to ensure that respondent's statement was not coerced."
V.L.T., 292 Ill. App. 3d at 737.

In Knox, the 15-year-old defendant was arrested in his home. Also athome were the defendant's fatherand
the defendant's fouryoungersiblings. His mother was at a restaurant. Afterarresting the defendant, the police
told the defendant's fatherthat he was allowed to accompany the defendant to the police station. However,
the fatherwas notable to leave the house because he was looking afterthe defendant's youngersiblings. The
defendant's motherarrived homelaterand was told of the arrest. At the station, the police interviewed the
defendantforabout 45 minutes. About 15 minutesinto the interview, the defendant's motherarrived at the
station but was told by a detective at the front desk that she was not allowed to see the defendant. After the
interview, the detectives spoke to an assistant State's Attorney, who then came to the station. The defendant
was interviewed again forabout 15 to 20 minutes, during which time he gave a confession. The defendant's
twointerviews lasted about an hour combined, but he was at the police station fornearly five hours. He was
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read his Mirandarights before eachinterview, but nojuvenile officer was present during eitherinterview. The
defendantdid notaskto see his motherduring his time at the police station. Thomas Skol, one of the
detectives who interviewed the defendant, testified that he did not recall whetherthe defendant's mother
arrived at the police station during the interviews, but Skol agreed that she might have beenthere. Skolalso
testified thathe did notinquire at the front desk whetheranyone had come to see the defendant. Knox, 186
Il. App. 3d at 809-12.

The appellate court held that the defendant's confession was involuntary. The court was "not satisfied that the
requisite care was exercised to assure defendant's statement was not [sic] free of compulsion." Knox, 186 /.
App. 3d at 813. The court noted that it was "most concerned that defendant's statement was made before
defendant had an opportunity to confer, priorto questioning, with an adultinterested in his welfare, either his
parentsor a juvenile officer." Knox, 186 lll. App. 3d at 813. The court found thatthe police's offerto allow the
defendant's fatherto accompany himtothe station was "empty" because the father's child-care obligations
did not permithimtoleave the home. The court also found that "the police contributed significantly to
eliminating any opportunity defendant had from [sic] speakingto his motheratthe police station." Knox, 186
Ill. App. 3d at 813. The court acknowledged that there was a factual dispute over whetherthe detectives who
interviewed the defendant were aware that his motherhad come to the station. However, the courtfound
that, evenifthe police did notintentionally keep the defendant from his mother, they still failed to exercise
"the great care required where ajuvenile's incriminating statementis received." Knox, 186 Ill. App. 3d at 814.
The court said:

"At worst, the police purposely precluded defendant's mother from contact with defendant by
neglectingto see if defendant's motherhad arrived until after such time as defendant had
completed his confession. At best, the police simply subjected defendant to the same routine
questioning of acriminal suspect without special regard for his youth. Eitherscenariois
impermissible and casts some doubt overthe voluntariness of defendant's statement." Knox,
186 Ill. App. 3d at 814.

The court found that the failure of the police to have a juvenile officer present during the interviews
compounded the problem:

"That failure, inview of the failure to permit defendant's motheran opportunity to see herson
at the police station, deprived defendant of his only chance to consult with any adult
interested in hiswelfare priorto making a statement. Such is not the type of sensitivity to be
accordedto receipt of a minor's statement." Knox, 1861ll. App. 3d at 816.

Of course, there are factual differences between thesetwo cases and the case at bar. V.L.T. isthe more
different of the two but still carries much force here. Though we cannot discount the age difference between
the respondentinV.L.T. (10 years) and defendant (17 years), we note the trial court's finding that defendant
was "immature" for his age and "wide-eyed." Also, though defendant was not subjected to the humiliation or
physical deprivation suffered by the respondentinV.L.T., the trial court did specifically find that defendant was
"terrified" duringthe interview. Indeed, there was evidence of coercion here that was not presentin Knox or
V.L.T.In neitherof those cases was there a suggestion that the demeanorof the police contributed to the
pressure onthe minor, but here the trial court specifically found that Galason's conduct "terrified" defendant.

Also, defendant had no opportunity to consult with a parent or other concerned adult before hisinterview,
unlike the respondentinV.L.T., who spoke with her grandmother between hertwo interviews, the latter of
whichincluded herwritten confession. Of course, unlikein V.L.T. and Knox, there was no police frustration of a
concerned adult's attempt to contact defendant, but neither did the police make any effort to notify
defendant's parentsthathe had been arrested. InV.L.T., the absence of the respondent's grandmotheratthe
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respondent's secondinterviewwas material in evaluating the voluntariness of her confession at the interview,
eventhoughthe grandmotherdid notattemptto contact the respondent before or duringthe interview.
Likewise, the courtin Knox held that, evenif the police were ignorant of the mother's presence at the police
station duringthe interview, they nonetheless failed to show "the great care required where ajuvenile's
incriminating statementisreceived." Knox, 186 Ill. App. 3d at 814.

In G.0., our supreme courtsaid that "a juvenile's confession should not be suppressed simply because he was
deniedthe opportunity to confer with a parent or other concerned adult before orduring the interrogation."
G.0., 191 Ill. 2d at55. V.L.T.and Knox, however, illustrate that courts place an emphasis onthe "concerned
adult" factor where the police fail to honoraminor'srequest to speak to a parentbefore orduringan
interview or where the police are indifferent to or intentionally frustrate a parent's own efforts to contact the
minor. See Peoplev. Morgan, 197 Ill. 2d 404, 440, 758 N.E.2d 813, 259 Ill. Dec. 405 (2001)("The 'concerned
adult' factor is particularly relevantin situations whereajuvenile has demonstrated trouble understanding the
interrogation process, has asked to speak with either his parents ora concerned adult, or where the police
have preventedthe juvenile's parents from speaking with him (emphasis added)).

Here, the police refused defendant's two requests to contact his motherand made no effortthemselves to
contact defendant's parents before orduring the interview. Asin Knox, there was no juvenile officer present
duringthe interview to offset the absence of a parent. We recognize that defendant was given Miranda
warnings and did not receive any promises or threats. The same, however, was true of the respondentin V.L.T.
and the defendantin Knox, butin neither case did this fact override the coercion that the court foundin the
remaining circumstances. Likewise, the provision of Miranda warnings and the absence of promises orovert
threats did not ameliorate the pressure brought to bearon defendant,a 17-year-old who was "immature" for
hisage and became "terrified" whilein custody when his two specificrequests to contacta parentwere
refused and when Galason raised his voice to him and said, "l don't give ashit if you go to jail or not."

Conclusion: Considering the totality of the circumstances, we conclude that the State did not prove by a
preponderance of the evidence that defendant's confession was voluntary.

For the foregoingreasons, we affirmthe judgment of the circuit court of Kane County.

Affirmed.
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