Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Trial court did not abuse it’s discretion in committing child to TYC, eveninlight of the
purposes provision of the Juvenile Justice Code. [In the Matter of S.A.G.](07-2-13)

On March 14, 2007, the San Antonio Court of Appeals held that because respondent violated a
condition of her probation in trying to escape, the trial court did not abused its discretion in
committing her to TYC and was justified in light of the purposes of the Juvenile Justice Code.

9] 07-2-13. In the Matter of S.A.G., MEMORANDUM, No. 04-06-00503-CV, 2007 Tex.App.Lexis 1929
(Tex.App.— San Antonio, 3/14/07).

Facts: In the Original Petition Alleging Delinquent Conduct filed on August 4, 2000, S.A.G., whowas eleven
yearsold at the time, was alleged to have committed the offense of burglary. S.A.G. pled true and was placed
on probationforone yearin her mother's custody. The conditions of probation included arequirement that
restitution be paid tothe complainant.

On November7,2001, based on S.A.G.'s failure to pay restitution, the State filed its first Motion to Modify
Disposition. After hearingthe motion, on December 6, 2001, the trial court extended S.A.G.'s probation for one
year.On November 20, 2002, the State filed asecond Motion to Modify Disposition, alleging thatS.A.G. had
been expelled from school and had failed to pay restitution. As aresult of this motion, on December 10, 2002,
the trial court again extended S.A.G.'s probation foranotheryear. On December 10, 2003, the State filed its
third Motion to Modify Disposition, again alleging afailure to pay restitution. Once again, on January 27, 2004,
the trial court extended S.A.G.'s probation foranothernine months. On April 26, 2004, the State filed afourth
Motion to Modify Disposition,allegingthatS.A.G. had failed to cooperate with the electronic monitoring
program and with day treatment. Thus, on May 4, 2004, the trial court revoked S.A.G.'s probation and
committed herto TYC.

S.A.G. appealedfromthisorder,and her TYC commitment was reversed by this Court. On remand, the trial
court placed S.A.G. on probationin the custody of the Chief Juvenile Probation Officer of Bexar County. Asa
result, S.A.G. was placedin the Krier Center, aresidentialtreatment facility. However, on April 26, 2006, the
State filed afifth Motion to Modify Disposition, alleging that S.A.G. had failed to follow the rules of placement
by attempting to escape and had failed to pay restitution and fees.

On May 25th and 30th of 2006, the trial court conducted a hearing onthe State's fifth motion to modify. The
State's evidence consisted of testimony from five employees of the Krier Center, the facility S.A.G. had been
placedinfor residential treatment. According to the State's witnesses, S.A.G. had beenin the cafeteria waiting
to be served a meal when she and two otherresidents were sent to Security to get haircuts. When S.A.G.
arrived at Security, she was told that her hair could not be cut that day because it was already short. S.A.G. was
thentoldto returnto the cafeteria. S.A.G. did notreturn to the cafeteriaand could not be located
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immediately. One of the teachers reported having seen her behind the gym. A Code Green was then called out
on the radio, indicatinga possible escape attempt. Forabout twenty minutes, S.A.G. and anotherresident
could not be located. They were thenseenrunninginto the cafeteria. One of the officers grabbed S.A.G., who
told the officerthat she would not run again. When she was released, however, she did try to run away again,
running fromthe cafeteriato the tip of the chapel grass, about fifty feet. AsS.A.G. continued to try to get
away, one of the officers struggled with her. After they both fellto the ground, another officer handcuffed
S.A.G. and escorted herto Security. Following thisincident, S.A.G. received anice pack and Tylenol; however
she continued to be oppositionaland non-compliant with the officers.

According to the campus coordinatorat the Krier Center, S.A.G. was trying to escape. The coordinator testified
that the staff at the Centerconsideran action an attempted escape when aresident leaves through adoor
that she is not authorized toleave through andis not where the staff can see her. Also, although thereisa
fence with razor wire surrounding the Krier Center, there is also asally port area through which, if open,
residents could run. Thissally portislocated nearthe kitchen areawhere S.A.G. and the otherresident were
seenrunning.

S.A.G. presented testimony from the clinical supervisorat the Krier Center. The clinical supervisoridentified a
copy of counseling notes, which indicated thatS.A.G. had stated, when asked about the escape attempt, that
she had not been thinkingand did not meanto do it.

S.A.G.'smother, Jacqueline, also testified, informing the trial court of her very poor financial condition and
inability to pay S.A.G.'s court-ordered restitution. S.A.G.'s mother testified that when S.A.G. had been
committedto TYC before, she had not done well. Thus, S.A.G.'s motherasked the courtto return S.A.G. to her
custody.

S.A.G. also presented aletter from the Longorias, the victims of the burglary she committed at age eleven. In
that letter, the Longorias requested that the court place S.A.G. on probation.

Afterhearingall the evidence, the trial court found the violation of the placement rules to be "true," but found
the failure to pay restitution "nottrue" due toindigency. The trial court then committed S.A.G. to TYC, stating
herreasonson the record: (1) S.A.G. violated a condition of her probation by failing to follow the rules of
placement by attemptingto escape fromthe placementfacility; (2) although the probation office has provided
S.A.G.with numerousservices, S.A.G. has continued to return to court for various reasons otherthan the
failure to pay fees, including possession of a dangerous drug and not complying with electronic monitoring and
day treatment; n1(3) itisinS.A.G.'s bestinterestto be placed outside the home; and (4) reasonable efforts
have been made to preventremoval fromthe home, butS.A.G.'s home cannot provide the quality of care and
level of supportand supervision she needs to meet the conditions of probation. Itis thiscommitmentorder
fromwhich S.A.G. appeals.

n1lThe possession of adangerous drugincidentinvolved S.A.G. takingan asthmainhalerto
school. The failure to comply with electronic monitoring and day treatmentinvolved S.A.G.
spendingthe day at the mall with her boyfriend ratherthan waiting for transportation to the
day treatmentfacility.

Held: Affirmed

Memorandum Opinion: The purpose of the JuvenileJustice Codeis "to provide forthe protection of the public
and publicsafety." TEX. FAM. CODEANN. § 51.01(1) (Vernon 2002). Further, if consistent with the protection
of the publicand publicsafety, the purpose of the Code is to promote the concept of punishment for criminal
acts; to remove, where appropriate, the taint of criminality from children committing certain unlawful acts;
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and to provide treatment, training, and rehabilitation that emphasizes the accountability and responsibility of
both the parentand the child forthe child's conduct. Id. § 51.01 (2)(A-C). Also, according to the Juvenile Justice
Code, its purposeis to provide forthe care, protection and development of children; to protect the welfare of
the community and to control the commission of unlawfulacts by children; and to achieve these purposesina
family environment whenever possibleand through the use of a simple and fairjudicial procedure. /d. §
51.01(3) - (6).

In oneissue onappeal, S.A.G. argues that her commitmentto TYC was not justified in light of the purposes of
the Juvenile Justice Code. Specifically, S.A.G. emphasizes that she has spent more than one-third of herlifein
the juvenilejustice system; that her underlying offense was non-violent; that her probation has been
extended, inlarge part, because her mothercould not pay restitution; that she has deteriorated into "avery
sad, sometimes-suicidal, wreck"; that she suffers from major depressive disorder and attention deficit
hyperactivity for which she is taking medication; that her priordrugviolation involved an asthmainhaler; that
herprior failure to comply with day treatmentand electronicmonitoring arises from asingle incidentin which
she, instead of attending day treatment, went with her boyfriend to the mall; and that, although she tried to
run away from the Krier Center, she could not have gotten very far because of the fence topped with razor
wire.

S.A.G. urgesthat the "publicsafety" issue in this case concerns only the Longoriafamily, the victims of the
burglary, who, inalettertothe court, requested thatshe be placed on probation. And, with regard to "the
conceptof punishment" setforthinthe Juvenile Justice Code, S.A.G. emphasizes that, based on herlast
commitmentto TYC, if she issentback to TYC, she will not be provided with treatment, training, or
rehabilitation.

We donot find S.A.G.'sarguments persuasive. The record shows that S.A.G. committed the offense of burglary
at age eleven. Her probation was extended numerous times, not only for her mother's inability to make full
restitution, butalso, in part, due to her own actionsin violating the terms of her probation. Her mostrecent
violationinvolved an attempted escapefrom aresidentialtreatment facility. Although she presented evidence
that, duringthe escape attempt, she was not thinkingand did not "meanto do it," and that an escape would
have been difficult because of the fence topped with razor wire, she nevertheless did try to run away.
Furthermore, when she was apprehended, she continued to try to run away and was oppositional and non-
compliant.

Conclusion: Thus, because S.A.G. violated a condition of her probationin tryingto escape from the Krier
Center, we cannotsay the trial court abused its discretionin committingherto TYC.

Concurring Opinion (by Steve Hilbig): | concur in the result reached by the majority; however, | write
separately toaddress the propriety of using section 51.01 of the Juvenile Justice Code n1, whichis entitled
"Purpose and Interpretation," as a standard for determining whether atrial court has abused its discretionin
placinga juvenileon probation outside the home orinthe Texas Youth Commission. See TEX. FAM. CODE ANN.
§ 51.01 (Vernon 2002).

nll will refertothis provision throughout the concurrence as eithersection 51.01 or the
purposessection.

On appeal, S.A.G. raisesonly one issue:
The trial court abused its discretion whenitcommitted Appellant to the Texas Youth

Commission, because the commitment was not justified in light of the purposes of the Texas
Juvenile Justice Code.
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(emphasis added).

Notably, she does not challenge the findings made by the trial court pursuantto section 54.05(m). So the
guestionis, doesthe purposes section of the JuvenileJustice Code afford a juvenile offender substantive rights
upon which appellate relief can be sought? According to the majority opinion, as well as other opinions from
this court, itdoes. Thisis where | must differ with the majority in this case and the court generally. | believea
complaintthatthe trial court "violated" the purposes section of the Juvenile Justice Code does not, in eithera
modification oran original disposition, create aviable ground for appellate review because that section does
nothing more than state the goalsthe JuvenileJustice Code was enacted to achieve. See TEX. FAM. CODE ANN.
§ 51.01 (Vernon 2002). While the goals expressedin section 51.01 are laudable, itis axiomaticthatnorelief
should be available foranalleged violation of amere goal.

Prior Opinions from this Court

It is easy to understand why appellant has based herissue on the purposes section. Beginningwith InreK.T.,
the court has converted section 51.01 from a statement of goals to a purported standard by which the court of
appealsreviews the trial court's exercise of its discretion. See In re S.A.G., Majority Opinion, No. 04-06-00503-
CV,S.W.3d, (Tex. App.-San Antonio 2007, no pet. h.); In re M.J.A., 155 S.W.3d 575, 577 (Tex. App.-San Antonio
2004, no pet.)(enbanc);InreK.T.,107 S.W.3d 65, 74 (Tex. App.-San Antonio 2003, no pet.) (en banc). More
specifically, the courtis usingthe purposes section as a purported standard to determine if the trial court
abuseditsdiscretionin: (1) removingajuvenile offender fromthe home;and(2) committingajuvenile
offenderto TYC. See id.; see also TEX. FAM. CODEANN. §§ 54.04(i); 54.04(m) (Vernon Supp. 2006). As stated
previously, | believe using the purposes section as a purported standard isimproper, but more importantly, is
unnecessaryineitherinstance.

Removal fromthe Home

This court in K.T. suggested section 51.01 of the JuvenileJustice Code contains the standard courts should use
to determine whetherthe trial courtabusedits discretioninremoving ajuvenile offenderfromthe home.K.T,
107 S.W.3d at 74. The court has since adopted the suggested standard. See, e.g., Inre M.J.A., 155 S.W.3d at
577. Itis myopinionthatthe properlegal standards by which an appellate court determines whetheratrial
court has abused its discretioninremoving a juvenile offender from the home are containedin sections
54.04(i) and 54.05(m) of the Texas Family Code. n2 Accordingto these sections, to order placement outside
the home, the trial court must make three findings: (1) itisinthe child's bestinterests to be placed outside the
home; (2) reasonable efforts were made to prevent oreliminate the need forremovalfrom the home and to
make it possible forthe child to return home; and (3) in the home the child cannot be provided the necessary
care, support, and supervision to meet probation conditions. See TEX. FAM. CODEANN. §§ 54.04(i)(1);
54.05(m)(1) (Vernon Supp. 2006). There is absolutely noneedtorefertothe purposessectionoruseitas a
standard even though reviewing courts may and have referred toit as a justification fortheirdecisions. See,
e.g.,Inre J.P., 136 S.W.3d 629, 632-33, 47 Tex. Sup. Ct. J. 579 (Tex. 2004). If a juvenile offender believes the
evidence does notsupportthe trial court's decision toremove the juvenile from the home based on findings
made pursuantto section 54.04(i) or 54.05(m), he is free to allege an abuse of discretion based upon alack of
evidence tosupportthe necessary findings. See, e.g., Inre J.G., 195 S.W.3d 161, 186-87 (Tex. App.-San Antonio
2006, no pet.) (holdingtrial courtdid notabuseitsdiscretioninfindingthatreasonable efforts were made to
preventoreliminate need for removal from home and that home could not provide necessary quality of care,
support, and supervision to allow appellant to meet probation conditions). On appeal, the courtreviews the
evidence inthe light mostfavorableto the trial court's ruling to determine if it supports the challenged finding
or findings made pursuantto sections 54.04(i) or 54.05(m). See J.G., 195 S.W.3d at 187. There is absolutelyno
basisfor eitheracomplainingjuvenile offender orthe court to rely uponthe purposes section as the standard
forreview.
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n2 Section 54.04(i), which appliesto original dispositions, states, in pertinent part:

(i) If the court places the child on probation outside the child's home or commits the child to
the Texas Youth Commission, the court:

(1) shallinclude inits orderits determination that:
(A)itis inthe child'sbestintereststo be placed outside the child'shome;

(B) reasonable efforts were made to prevent oreliminate the need forthe
child'sremoval fromthe home and to make it possible for the child toreturn
to the child'shome; and

(C) the child, inthe child's home, cannot be provided the quality of care and
level of support and supervision that the child needs to meetthe conditions of
probation.

TEX. FAM. CODE ANN. § 54.04(i)(1) (Vernon Supp. 2006). Section 54.05(m), which applies to modifications,
states, inpertinent part:

(m) If the court placesthe child on probation outside the child's home or commits the child to
the Texas Youth Commission, the court:

(1) shallinclude inits orderadetermination that:
(A)itis inthe child'sbestintereststo be placed outside the child'shome;

(B) reasonable efforts were made to prevent oreliminate the need forthe
child'sremoval fromthe child's home and to make it possible forthe child to
return home; and

(C) the child, inthe child's home, cannot be provided the quality of care and
level of support and supervision that the child needs to meetthe conditions of
probation.

TEX. FAM. CODE ANN. § 54.05(m)(1) (Vernon Supp. 2006).
Commitmentto TYC

This court has alsorelied onitsreasoninginK.T.to determinewhetheratrial court has abuseditsdiscretionin
placingthe juvenile offenderin TYC rather than on probation outside the home - the real complaint raised by
Appellantinthiscase. Seelnre S.A.G., Majority Opinion, No. 04-06-00503-CV, S.W.3d, (Tex. App.-San Antonio
2007, no pet. h.). This determinationisindependent of areview of the trial court's decision to place the
offenderoutside the home, and relates to those situationsin which the evidence supports placement outside
the home based upon the standardsin sections 54.04(i) or 54.05(m), but the appellant complains the trial
court abused its discretion in committing him orherto TYC. The majority apparently believes thatjust as there
isno standard by which to review the trial court's exercise of discretion in placingajuvenile outsidethe home
(therebyrequiringthe creation of astandard based on the purposes section), there is no standard by which to
review the trial court's exercise of discretion in committing a juvenile to TYC, thereby requiring reliance on the
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previously created standard. | disagree. In my opinion the Texas Supreme Court has held notonly that such
review is permissible, but has provided reviewing courts the appropriate standard by which to determineif
there hasbeen an abuse of discretion in such a commitment. SeeJ.P., 136 S.W.3d at 632-33.

Opinion from Texas Supreme Court

J.P.,decided afterthis court'sdecisionin K.T., addressed the issue of whetherthe findings required by section
54.04(i) to remove achild from the home inan original disposition should be required, despite theirabsence
from the statute, whenatrial court modifiesadisposition. Id. at 630-31. At the time the supreme court
decided J.P., the legislature had not mandated that the findings required foran original disposition be required
for a subsequent modification. n3/d. at 631. The supreme courtheld, based onaplainreading of the statute,
such findings were not required for a modification and to imply that they were would completely rewritethe
statute. /d. at 631-32. In response to the suggestion that failing to require such findings would give trial courts
unfettered discretion to remove children from theirhomes, the supreme court held thateveninthe absence
of an apparent statutory standard, appellate courts had the inherent authority toreverse atrial court's
arbitrary decisiontoremove achildfroma home fora trivial infraction. Id. at 632. The court, summarizing the
statutory provisions and the evidence it considered relevant to the trial court's decision to commitJ.P., stated:

Commitmentto TYC by modification orderis properonlyif ajuvenile originally committed a
felony or multiple misdemeanors, and subsequently violated one or more conditions of
probation. In such circumstances, the statute allows atrial court to decline third and fourth
chancesto a juvenile who hasabused asecond one.

Here, the evidence at the modification hearing showed thatJ.P. assaulted detention center officers, created a
flood by plugging his toilet, assaulted other residents, and on several occasions threatened to commit suicide.
On the other hand, there was evidence the death of his father shortly after he entered the detention center
contributed to the deterioration of his behavior, and agrandfatherfrom New Hampshire indicated willingness
to raise J.P.there. The trial judge's comments indicate careful consideration of J.P.'s circumstances, of possible
alternativesto commitment, and of potential dangers each option provided. Given J.P.'s original adjudication
of delinquency forserious offenses (which he does not contest), the previous commitment to the Hood County
Detention Centerforfurtherdelinquent conduct (which he does not contest), and the many offenses at the
Center(which he excuses butdoes not contest), we hold the trial court did not abuse its discretionin
modifying the previous disposition orderstocommitJ.P.to TYC.

J.P.,136 S.W.3d at 633.

Althoughthe supreme courtdid notexpressly articulate astandard for reviewing the trial court's decision to
commita juvenile offenderto TYC, | believe the court's analysis reveals the standard: commitment of a
juvenile offenderto TYC is arbitrary, and therefore an abuse of discretion, if the violation of probationis trivial
and the trial court failed to considerand attempt reasonable, appropriate alternatives. Seeid. at 631-33. n4

n3 Section 54.05(m) was added by the legislature in 2005 -- apparentlyin response to the
suggestion of the concurrenceinJ.P.See).P., 136 S.W.3d at 634 (Schneider, J., concurring).

n4 | recognize the supreme court quoted the purposessectioninJ.P..Seeid. at 632-33. Itis
clear, however, the court was not holding or even suggesting the section was astandard by
which to determine whether the trial court had abusedits discretionin committingJ.P. to TYC.
Rather, the court was merely referringto the purposes section as ajustification forits holding
that the section 54.04(i) findings were not required to be made when the trial court modifieda
disposition. Seeid.
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Conclusion

| concur with the resultreached by the majority because, usingthe standardfoundinJ.P., 1 do not believethe
trial court abused its discretionin committing S.A.G.to TYC. However, because | believe this court has created
a purported standard of review thatis based on what are no more than legislative goals, astandard the
supreme courtdeclined to adopt, and a standard that is simply unnecessary, | cannotjoinits opinion. l urge
the court to reconsiderthe continued viability of reviewing a trial court's decision based on purported
violations of section 51.01 in light of the supreme court's opinionin J.P..

Dissent (by Catherine Stone): The essence of this case has been succinctly stated by S.A.G.'s attorney: "If
Appellant's mother had had the ability [in] 2001 to pay the restitutionthatthe trial court ordered, this case
would have been closed then." The record shows, however, thatS.A.G.'s mother was financially destituteand
could not pay the thousands of dollars of restitution ordered by the court. Had S.A.G. been the child of a more
financially stable parent-- perhaps the child of alawyerora judge - she would have completed her probation
in 2001 withoutincident. Instead, she hasremainedinajuvenilejustice systemthat has failed her. By all
accounts, S.A.G. was not well served by her priorcommitment to TYC; a commitment which was overturned by
this court. Thereisno evidence inthe record thatS.A.G. will be any betterserved by asecond commitment. If
anything, the record revealsthatS.A.G. is more emotionally fragile now than ever before. When reviewing the
trial court's order of commitmentinlight of the entire record and in light of the purposes of the Juvenile
Justice Code, | remain convinced thatthe trial court abused its discretion. Accordingly, | dissent.
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