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Shooting weapon into crowd made juvenile a party to offense of murder where
someone is killed by second shooter, even where juvenile did not intend to
injure.[Gamboav. State](07-1-13B)

On January 3, 2007, the Houston (14th Dist.) Court of Appeals held that juvenile was acting in
concert with the othersin a vehicle and that the individuals in the vehicle were acting together to
intentionally and knowingly caused the death of someone, or that theyintended serious bodily
injury and caused death by an act clearly dangerous to human life, namely shooting into a crowd of
people

1 07-1-13B. Gamboa v. State, No. 14-05-00942-CR, 2007 Tex.App.Lexis 405 (Tex.App.— Houston [14" Dist.],
1/3/07).

Facts: On the night of December 26, 2003, Fausto Montes, Clint Drabeck, and Jason and Ashley Olivas wentto
a barbeque at Kenneth Wood's house in southwest Houston. Around 11:30 p.m., Wood saw a vehicle pass by
hishome for the second time that night. The occupants of the vehicle appeared tolook very closely at Wood's
guests. Shortly thereafter, Wood heard several gunshots coming from the direction of the vehicleand
immediately got his gun and returned fire. The vehicleinstantly drove away. Wood and his guests discovered
thatinthe fray Montes had been shot.

The party guests wentinside the house to call for help. Inthe meantime, Ashley Olivas unsuccessfully
attempted to revive Montesthrough cardio-pulmonary resuscitation. By the time the ambulance arrived a
short time later, Montes was dead.

Just after midnight, Alaine Edwards, at herhome inthe same area of far southwest Houston, heard her
doorbell ring. The man at the door, lateridentified as appellant, asked if he could use hertelephone. Edwards
refusedthe request, but stated that she would call someoneforhimif necessary. Although appellant declined
heroffer, he lingered outside herhome. After hearing voices outside the door, Edwards placed a 9-1-1 call. She
thensummoned herneighbor, John Nash, who was the head of herlocal "Neighborhood Watch" program, to
come and investigate. Shortly thereafter, Edwards saw Nash approach appellant several houses down the
street. Afterabrief exchange, Nash and appellant parted ways. Nash, however, remained suspicious and
decidedtolookforappellantagain.

Meanwhile, Officer James Welborn with the Houston Police Department, who was on patrol inthe area, was

dispatched to Wood's residence shortly after midnight. Officer Welborn secured the scene untilhomicide
detective SergeantJames Ramsey and his partner, Sergeant Edward Gonzalez, arrived shortly before 2:00a.m.
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Sergeant Ramsey learned thatthe suspects'vehicle had beenlocated by another police officer, PamelaTyler, a
few milesaway. Officer Tyler had discovered a grayish-colored vehicle parked on the wrong side of the street,
resting partiallyinan openfield and partially on the sidewalk. The vehicle had significant damage, including
several broken windows. When Officer Tyler searched the vehicle, she found asawed-off shotguninthe
backseat, containingashell thathad beenfired recently. Tow truck drivers informed Officer Tyler thata man
had walked away from the vehicle carryingagun. Shortly thereafter, the same man began walking toward the
abandoned vehicle. Officer Tylercommanded him to the ground but soon discovered thatthe man was Nash.
He suggested that Officer Tylerlook fortwo tothree Hispanicmales and provided detailed descriptions of
themto the officer.

While Officer Tyler continued pursuit, Nash and another neighbor, Edward Williams, searched the
neighborhood forthe man (appellant) Alaine Edwards had sighted. Williams found him hidingin alarge trash
can in Edwards's yard. Holding him at gunpoint until the police arrived, Williams told appellant, "if you move, |
will shootyou." Around 1:30 a.m., Officer Ciro Pena, who had been dispatched to the areato assist Officer
Tyler, found Williams holding appellant at gunpoint and took appellantinto custody. Williams informed Officer
Penathat two otherindividuals had run further down the street. Officer Pena, who was on foot, briefly
handcuffed appellanttoalight pole while he searched the areaforother possible suspects. About thattime,
Houston Police Officer Dubose arrived atthe scene in a patrol car, and Officer Pena placed appellantinthe
back seat. Aftertaking custody of appellant, Officer Dubose unsuccessfully attempted to pursue another
vehicle sighted by Officer Pena, but returned shortly thereafter. Beforelong, two othersuspects were
apprehended and also placed in Office Dubose's patrol car.

Appellant was separated from the othersuspects and placed in the back seat of Officer Pena's patrol car.
Appellant admitted that the shotgun foundin the vehicle belonged to him. A test of appellant's hands revealed
fresh gunshotresidue. Officer Gordon Oran, assigned to canine duty with the Houston Police Department, was
alsodispatched to the area to search for suspects and weapons. Officer Oran's dog located a handguninthe
bushes nearwhere appellant was found.

While all of this activity was taking place, Sergeant Ramsey, still at Wood's residence, asked the party guests if
they couldidentify the vehicleinvolved in the drive-by shooting. Ashley Olivas was taken to the vehicle's
location and positively identified the vehicle as the one involved in the drive-by shooting. By the time Sergeant
Ramsey arrived with Olivas, three suspects had been apprehended -- appellant, Raymond Duran, and Jose
Aguilera. Sergeant Ramsey spoke to Duran and learned that he had been the driver of the vehicle. Duran
consentedtoa search of the vehicle and offered astatement.

Immediately after speaking to Duran, around 3:00 a.m., Sergeant Ramsey began interrogating appellant.
Appellantwas very cooperative and openly offered information about what had transpired, such as the
placementof the individualsin the vehicle at the time of the shooting. During this brief talk, Sergeant Ramsey
learned thatappellant was only sixteen years old, and immediately terminated the discussion. Sergeant
Ramsey next questioned Jose Aguilera, who was uncooperativeand refused to offer astatement. However, a
test of Aguilera'shandsrevealedthe presence of gunshotresidue.

Aftersecuringthe scene, Sergeant Ramsey immediately drove appellant to Magistrate Judge Villagomez's
chambers, which functioned as a juvenile processing office. At 4:40 a.m., Judge Villagomez read appellant his
rightsin both English and Spanish. After the warnings, Sergeant Ramsey transported appellant to the main
police station at 1200 Travis, in downtown Houston. Appellant was placed in interview room number 6 on floor
6, which also was designated as ajuvenile office. Sergeant Ramsey interviewed appellant from 5:14 a.m. until
5:36 a.m.. Duringthis briefinterview, appellant admitted that he fired one round from adouble-barrel shotgun
and that Aguilerahad fired atleasttwo or three rounds from a handgun. Immediately afterthe interview,
Sergeant Ramsey transported appellantto the juvenile detention centerin southeast Houston.
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Appellantwas charged with the felony offense of murder. He pleaded "not guilty" and sought to suppress the
audio-taped statements. The trial court refused to suppress the statements. A jury found appellant guilty as
charged, and assessed punishment at twenty-three years' confinementin the Institutional Division of the Texas
Department of Criminal Justice.

Held: Affirmed

Opinion: Appellant contends thatthe evidence is legally and factually insufficient to support his conviction for
murderas a principal actor or as a party to the offense. n4

n4 Because appellant'sissues two through seven are similarand require the same analysis, we
addressthemtogether.

When evaluating the legal sufficiency of the evidence, we view the evidence in the light most favorableto the
verdictand determine whetherany rational trier of fact could have found the essential elements of the
offense beyond areasonable doubt. Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d
560 (1979); Drichasv. State, 175 S.W.3d 795, 798 (Tex. Crim. App. 2005). The standard is the same forboth
directand circumstantial evidence cases. King v. State, 895 S.W.2d 701, 703 (Tex. Crim. App .1995). We do not
resolve any conflict of fact, weigh any evidence, or evaluate the credibility of any witnesses. See Adelman v.
State, 828 S.W.2d 418, 421 (Tex. Crim. App. 1992). We review all of the evidence admitted at trial, and resolve
any inconsistenciesinthe evidence in favor of the verdict. /d.

When evaluatingachallenge to the factual sufficiency of the evidence, we view all the evidencein a neutral
lightandinquire whether we are able to say, with some objective basisin the record, thata convictionis
"clearly wrong" or "manifestly unjust" because the great weight and preponderance of the evidence
contradictsthe jury'sverdict. Watson v. State, 204 S.W.3d 404, 414-17 (Tex. Crim. App. 2006). 1t is not enough
that this court harbor a subjective level of reasonable doubtto overturnaconvictionthatis founded onlegally
sufficient evidence, and this court cannot declare thata conflictin the evidence justifies anew trial simply
because itdisagrees with the jury's resolution of that conflict. Seeid. at 417. If this court determines thatthe
evidence is factually insufficient, it must explain in exactly what way it perceives the conflicting evidence
greatly to preponderate against conviction. Id. at414-17. Our evaluation should notintrude upon the fact
finder'srole asthe sole judge of the weight and credibility given to any witness's testimony. Seeid; Fuentesv.
State, 991 S.W.2d 267, 271 (Tex. Crim. App. 1999). In conducting a factual-sufficiency review, we must discuss
the evidence appellant claimsis mostimportantin allegedly undermining the jury's verdict. Sims v. State, 99
S.W.3d 600, 603 (Tex. Crim. App. 2003).

The indictmentin this case alleged the following:

The duly organized Grand Jury of Harris County, Texas, presentsinthe District Court of Harris
County, Texas, thatin Harris County, Texas, FRANCO GAMBOA, hereinafterstyled the
Defendant, heretofore on orabout DECEMBER 27, 2003, did then and there unlawfully,
intentionally and knowingly cause the death of FAUSTO MONTES, hereinafter called the
Complainant, by SHOOTING THE COMPLAINANT WITHA DEADLY WEAPON, NAMELY A
FIREARM.

Itisfurther presented thatin Harris County, Texas, FRANCO GAMBOA, hereinafterstyled the
Defendant, heretofore on orabout DECEMBER 27, 2003, did then and there unlawfully intend
to cause serious bodily injury to FAUSTO MONTES, hereinafter called the Complainant, and did
cause the death of the Complainant by intentionally and knowingly committing an act clearly
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dangerous to human life, namely BY SHOOTING THE COMPLAINANT WITH A DEADLY WEAPON,
NAMELY A FIREARM.

To sustain a guilty verdict, the State must prove the elements of the offense asset forthinthe jury charge.
Rabbaniv. State, 847 S.W.2d 555, 558 (Tex. Crim. App. 1992). The charge in this case authorized conviction on
twotheories Claw of the parties or direct liability:

The defendant, Franco Gamboa, stands charged by indictment with the offense of murder,
alleged to have been committed on orabout the 27th day of December, 2003, in Harris
County, Texas. The defendant has pleaded not guilty.

Our law provides thata person commits the offense of murderif he intentionally or knowingly
causesthe death of an individual; orif he intends to cause serious bodily injury and
intentionally or knowingly commits an act clearly dangerous to human life that causes the
death of an individual.

All persons are parties toan offense who are guilty of acting togetherin the commission of the
offense. A personis criminally responsible as a party to an offense if the offense is committed
by his own conduct, by the conduct of anotherfor which he is criminally responsible or both.

A personis criminally responsibleforan offense committed by the conduct of another if,
acting with intentto promote or assist the commission of the offense, he solicits, encourages,
directs, aids, orattempts to aid the other personto committhe offense. Mere presence alone
will not constitute one party to an offense.

If, in the attempt to carry out a conspiracy to commitone felony, anotherfelony is committed
by one of the conspirators, all conspirators are guilty of the felony actually committed, though
havingnointentto commitit, if the offense was committed in furtherance of the unlawful
purpose and was one that should have been anticipated as aresult of the carrying out of the
conspiracy.

When, as inthis case, the jury returns a general verdict of "guilty" and the evidence is sufficient to support the
findingunderany of the allegations submitted, the verdict willbe upheld. Fullerv. State, 827 S.W.2d 919, 931
(Tex. Crim. App. 1992). Appellant contends thatthe evidence is insufficient to support his conviction eitheras a
principal actoror as a party to the offense.

There is no dispute thatthe gun used by appellant was not the gun that actually killed Montes. Thus, the
inquiryinthis case iswhetherthe evidenceis legally and factually sufficient to establish thatappellantwas a
party to the offense. If we conclude thatitis, appellant's conviction will stand. See Davis v. State, 195 S.W.3d
311, 319, n.4(Tex. App.-Houston [14th Dist.] 2006, no pet.) (concludingthatif the court finds the evidenceto
be sufficientunderone particulartheory, itneed notaddress appellant's remaining points to determine
whetherthe evidence is also sufficientunderthe othertheories).

A person commits an offense if he: (1) intentionally or knowingly causes the death of anindividual; (2) intends
to cause serious bodily injury and commits an act clearly dangerous to human life that causes the death of an
individual; or (3) commits or attempts to commita felony, otherthan manslaughter, and in the course or and
in furtherance of the commission orattempt, orin immediate flight from the commission or attempt, he
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commits or attempts to commitan act clearly dangerousto human life that causes the death of an individual.
TEX. PEN. CODE ANN. § 19.02(b) (Vernon 2003). The specificintenttokill may be inferred fromthe use of a
deadly weapon. Flanaganv. State, 675 S.W.2d 734, 744 (Tex. Crim. App. 1984) (op.on reh'g). Afirearmisa
deadly weapon. See TEX. PEN. CODE ANN. § 1.07(a)(17)(A) (Vernon 1994). A person acts intentionally with
respectto the result of hisconductwhenit is his conscious objective or desire to cause the result. Id. §6.03(a).
A person acts knowingly with respectto the result of his conduct when he is aware his conductis reasonably
certainto cause theresult./d. § 6.03(b). A jury may inferintent from the acts and words of the defendant, the
mannerin which the offense was committed, the nature of the wounds inflicted,and the relative sizeand
strength of the parties. Patrick v. State, 906 S.W.2d 481, 487 (Tex. Crim. App. 1995).

A personiscriminally responsible as a party to an offense if the offense is committed by his own conduct, by
the conduct of anotherfor which he is criminally responsible, or by both." TEX. PEN. CODE ANN. § 7.01(a)
(Vernon 2003). "A personiscriminally responsible for an offense committed by the conduct of anotherif. ..
acting with intentto promote or assist the commission of the offense, he solicits, encourages, directs, aids, or
attemptsto aid the otherpersonto committhe offense." Id. § 7.02(a)(2).

When a party is notthe "primary actor," the State must prove conduct constituting an offense plus an act by
the defendant done with the intent to promote orassist such conduct. Beier v. State, 687 S.W.2d 2, 3 (Tex.
Crim. App. 1985). Evidence is sufficient to sustain a conviction underthe law of partiesifit shows that the
defendant was physically present atthe commission of the offense and encouraged the commission of the
offense either by words or otheragreement. Cordova v. State, 698 S.W.2d 107, 111 (Tex. Crim. App. 1985).

An agreementamong parties to act togetherin common design can seldom be proven by words.
Consequently, the State often mustrely on the actions of the parties, shown by direct or circumstantial
evidence, to establish an understanding ora common design to committhe offense. Millerv. State, 83 S.W.3d
308, 314 (Tex. App.-Austin 2002, pet. ref'd). The agreement, if any, must be made before or contemporaneous
with the criminal event, butin determining whether one has participatedin an offense, the court may examine
the events occurring before, during and after the commission of the offense. /d. Circumstantial evidence may
suffice toshow thatone is a party to an offense. Wygalv. State, 555 S.W.2d 465, 469 (Tex. Crim. App. 1977).
Though mere presence atthe scene is not enough to sustain a conviction, such facts may be consideredin
determining whetheran appellant was a party to the offense. Valdezv. State, 623 S.W.2d 317, 321 (Tex. Crim.
App. 1979) (op.on reh'g); Scottv. State, 946 S.W.2d 166, 168 (Tex. App.-Austin 1997, pet. ref'd).

The evidence inthe record shows thatappellant's role in the offense went farbeyond mere presence atthe
scene. Lysette Alecio, appellant's girlfriend and the mother of his children, testified that on the evening of the
murder, they wentto Raymond Duran's home. While she stayed in the vehicle, appellant wentinsideforabout
five minutes. Appellantthen returned to the vehicle and drove toward herhome. Aguileraand Duran followed
them. Around 11:30 p.m., Duran, Aguilera, and appellant left Lysette's home. Although Lysette did not know
where they went, the evidence shows thatappellantand Duran fired their guns at a group of people ata
barbeque, killing Montes.

An autopsy of Montes's body revealed that he suffered agunshot wound to the right side of his chest. The
bullet penetrated through his rightlung, heart, liver, and his leftlung. A bullet was found in Montes's clothing
near his leftarmpit. Inaddition, a.45 calibershell casing was found neara vehicle parked in Wood's driveway.
A bulletfragmentand some shotgun wadding was recovered from Wood's truck.

Appellant admitted to owning the shotgun found inside the vehicle involved in the drive-by shooting.
Appellantalsoadmitted to beingin the vehicleat the time of the shooting. Appellant was found hidingina
trash can near the location where the vehicle was abandoned. Though flightalone is not enough to sustaina
conviction, the fact may be considered. Valdez, 623 S.W.2d at 321.
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The evidence supports the reasonable inference that appellant knew that his firing of his weaponin the
general direction of agroup of people, including Montes, was reasonably certaintoresultin a death. See
Flanagan, 675 S.W.2d at 736 (concludingintent to kill was established by evidence that defendant picked up a
gun inthe backseat, leaned out the vehicle's window and shot the weapon at the pickup truck behind him);
Rojasv. State, 171 S.W.3d 442, 447 (Tex. App.-Houston [14th Dist.] 2005, pet. ref'd) (holding evidence sufficient
to prove appellantintended forsomeoneto die when he shot hisweaponin the general direction of agroup of
peopleincludingafour-year-old). Evenif appellant's own weapon did not directly cause the death of the
complainant, the evidence supports the finding that appellant was guilty as a party to the offense. See Cain v.
State, 976 S.W.2d 228, 234 (Tex. App.-San Antonio 1998, no pet.) (finding defendant guiltyunderlaw of the
parties and stating that "the fortuity thatonly a bullet from the defendant's partner struck the victim, and the
fact that the defendant was a poor marksman does not absolve the defendant of criminal responsibility").

A rational jury could find thatappellant was actingin concert with the othersinthe vehicle and that the
individualsinthe vehicle wereacting togethertointentionallyand knowingly caused the death of someone, or
that theyintended serious bodily injury and caused death by an act clearly dangerous to human life, namely
shootingintoa crowd of people. See Hoang v. State, S.W.3d., 2006 Tex. App. LEXIS 3843, No. 01-04-01139-CR,
2006 WL 1228655, at *4-6 (Tex. App.-Houston[1st Dist.] May 4, 2006, pet. ref'd) (concluding that evidence was
sufficientto support conviction for murderas party to offense when defendant assisted shooter by giving him
a firearm, drove the shooter parallel to the victim's car, and hid all evidence of the crime); Hernandezv. State,
198 S.W.3d 257, 266-67 (Tex. App.-San Antonio 2006, pet. ref'd) (finding evidence sufficient to establish that
defendantwasaparty when defendant knew that physical force would be used, ignored the victim's screams
while assumingthe role of alookout, helping dispose of the body, and discard other evidence of the crime).
Because a rational trier of fact could find the essential elements of murderbeyond areasonable doubt, thereis
legally sufficient evidence to support the verdict.

In support of his factual-sufficiency challenge, appellant asserts that evidence does not show that he acted
with the intentto cause death, orfor any other party with him to cause the death of the complainant. We view
all of the evidence inaneutral light. Watson, 204 S.W.3d at 414. Appellantdirects usto his statementgivento
Sergeant Ramsey in which he expressed angerand his desire to frighten the guests at the barbeque, but never
intended to kill anyone. Appellant contends that he fired eitherin the air or away from where the peoplewere
standing. Thus, he contends that he did not anticipate that the complainant, orany other individual, would be
shotand killed. The jury, as fact-finder, was free to disbelieve this evidence, and believe the overwhelming
amount of evidence supporting the conviction. Cain, 958 S.W.2d 404 at 407. This evidence includes the
following: (1) appellant wentto Duran's home earlierin the eveningto have some "discussion"; (2) he left his
girlfriend's home with Duran and Aguileraaround 11:30 p.m.; (3) he was inthe vehicle at the time of the
shooting; (4) he ownedthe shotgunfoundinthe vehicle; (5) he was found hidingin a trash can ina location
nearthe abandoned vehicle; and (6) he had fresh gun residue on his hands. A participantin the drive-by
shooting, appellantfired aweaponinto acrowd of people while he was a passengerinthe vehicle. The victims
were standingin plainsightinthe yard and appellant fired his weapon directly atthem. Atthe veryleast,
appellantis guilty as a party to the shooting of the complainant. See Patterson v. State, 950 S.W.2d 196, 202
(Tex. App.-Dallas 1997, pet. ref'd) (concluding that evidence was factually sufficient to support murder
conviction of defendant, who, along with another person, shot atan automobile in which the victim was
riding); Garciav. State, 827 S.W.2d 25, 26-27 (Tex. App.-Corpus Christi 1992, no pet.) (finding murder
conviction sufficientlysupported by the evidence that the defendant had personally stabbed the victim even
though the evidence was conflicting as to which of three suspectsinvolved was the actual stabber); Polk v.
State, 710 S.W.2d 610, 611 (Tex. App.-Dallas 1986, pet. ref'd) (concluding that the evidence ata minimum
shows that the defendant was a party to the offense without proof of whether he actually pulled the trigger).
n5 Because the verdictis not againstthe great weightand preponderance of the evidence and is notclearly
wrongor unjust, the evidence is factually sufficient to support the murder conviction.
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n5 Murder is a "result of conduct" offense. Cook v. State, 884 S.W.2d 485, 490 (Tex. Crim. App.
1994). A person commits the offense of murderif he intends to cause serious bodily injury and
commits an act clearly dangerous to human life that causes the death of an individual. TEX.
PEN.CODE ANN. § 19.02(b)(2) (Vernon 2003). A person is nevertheless criminally responsible
for causinga resultif the only difference between what actually occurred and what he desired,
contemplated, orriskedisthat: (1) a different offense was committed; or(2) a different person
or property wasinjured, harmed, or otherwise affected. TEX. PEN. CODEANN. § 6.04(b)(2)
(Vernon 2003). Underthe statute, a defendant can be held "criminally responsible," that s,
guilty forthe death of anotherevenif he did notintend to harm the victim, solongas he
caused the actual victim's death while acting with the intent to kill adifferent person. Chimney
v. State, 6 S.W.3d 681, 700 (Tex. App.-Waco 1999, pet. ref'd). Thus, evenif appellantdid not
intendtokill anyone orintended tokill another person, he would not be absolved of criminal
responsibility. /d.

Conclusion: Having found no meritin appellant's challenges to the legal and factual sufficiency of the evidence,
we overrule appellant's remainingissues two through seven.

We affirmthe trial court's judgment.
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