Review of Recent Juvenile Cases (2007)

by
The Honorable Pat Garza
Associate Judge
386th District Court
San Antonio, Texas

Court of Appeals lacks original jurisdiction in collateral attack of possibly void
juvenile adjudication through a habeas corpus proceeding.[In Re Todd-Warren
Altschul](07-1-2)

On November 8, 2006, the Waco Court of Appeals found that, as an intermediate court of appeals,
they have no jurisdiction over post-conviction writs of habeas corpus in felony cases and no original
jurisdiction to address a collateral attach on a juvenile adjudication.

9 07-1-2. In Re Todd-Warren Altschul, _ S.W.3d___, No. 10-06-00301-CR, 2006 Tex.App.Lexis 9752
(Tex.App.— Waco, 11/8/06).

Facts: Todd-Warren Altschul has filed a pro se petition for writ of habeas corpus. Hisfirstissue asserts that
Texas law violates due process because it does not provide ameans for him to collaterally attack his allegedly
void priorjuvenileconviction, which he saysis being used to enhance the federal sentences he is currently
serving. The secondissue assertsthat he is entitled to habeas relief because his allegedly void prior juvenile
conviction has collateral consequences.

Altschulis currently imprisoned at the Eastham Unit of the Texas Department of Criminal Justice, Institutional
Division (TDCJ-ID). Itis unclear what state felony sentence he is currently servingin TDCJ-ID, but he asserts that
underthe United States Sentencing Guidelines, his allegedly void prior juvenile convictionincreased two
federal sentencesthathe isapparently serving concurrentlywith his state felony sentence: an 87-month
sentence for mail fraud, nland a 120-month sentence forassaulting afederal officer.n2See U.S5.5.G. §
4A1.2(d)(2)(A), (B) n3; § 4A1.3(a) (providing forupward departures based in part on defendant's criminal
history); see, e.g., United Statesv. Holland, 26 F.3d 26, 27-29 (5th Cir. 1994) (holdingthatdistrict court
properly used defendant's juvenile adjudications to calculate his criminal history score). Altschul, citing U.S.
Supreme Courtdecisionsand a U.S. Sentencing Guideline note, claims that before he can re-open hisfederal
convictions and seek relief on the ground of a void state conviction, he mustfirst successfully obtainreliefin
the state court of conviction. See O'Sullivan v. Boerckel, 526 U.S. 838, 119 S.Ct. 1728, 144 L.Ed.2d 1 (1999);
Custisv. United States, 511 U.S. 485, 114 S.Ct. 1732, 128 L.Ed.2d 517 (1994); U.S.5.G. § 4A1.2, Application Note
6.n4

n1 United Statesv. Altschul, 115 Fed. Appx. 712 (5th Cir. 2004), vacated, 544 U.S. 997, 125 S.Ct.
1955, 161 L.Ed.2d 770 (2005), op. reinstated, 156 Fed. Appx. 644 (5th Cir. 2005).

n2 United Statesv. Altschul, 116 Fed. Appx. 482 (5th Cir. 2004).

n3 (d) Offenses Committed Priorto Age Eighteen
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(1) If the defendant was convicted asan adultand received a sentence of
imprisonment exceeding one year and one month, add 3 pointsunder§
4A1.1(a) foreach such sentence.

(2) Inany othercase,

(A) add 2 pointsunder § 4A1.1(b) foreach adultor juvenilesentence to
confinement of atleast sixty days if the defendant was released from such
confinement within fiveyears of hiscommencement of the instant offense;
(B) add 1 pointunder§ 4A1.1(c) for each adult or juvenile sentence imposed
within five years of the defendant's commencement of the instant offense not

coveredin(A).

U.S.S.G. §4A1.2(d).

Texas law provides for enhancement of felonies for certain juvenile adjudications based on conduct occurring
on or afterJanuary 1, 1996. See TEX. FAM. CODE ANN. § 51.13(d) (Vernon Supp. 2006); TEX. PEN. CODE ANN. §

12.42(f) (Vernon Supp. 2006).

n4 An application note to the federal sentencing guidelines states:

Held: Petition Dismissed

6. Reversed, Vacated, or Invalidated Convictions. Sentences resulting from
convictionsthat (A) have beenreversed orvacated because of errors of law or
because of subsequently-discovered evidence exonerating the defendant, or
(B) have beenruled constitutionallyinvalidin a priorcase are notto be
counted. With respecttothe current sentencing proceeding, this guideline
and commentary do not conferupon the defendantany right to attack
collaterally a prior conviction or sentence beyond any such rights otherwise
recognizedinlaw (e.g.,21U.S.C. § 851 expressly providesthatadefendant
may collaterallyattack certain prior convictions).

Nonetheless, the criminal conduct underlying any conviction thatis not
countedinthe criminal history score may be considered pursuantto § 4A1.3
(Adequacy of Criminal History Category).

U.S.5.G. §4A1.2, Application Note 6.

Opinion: Altschul's complaints center on his prior Texas juvenile adjudication. He alleges thatin March 1989, in
hisjuveniledelinquency trial (for criminal mischief, possession of a prohibited weapon, and burglary of a
building), the jury found him notresponsible by means of mental illness. See TEX. FAM. CODE ANN. § 55.51
(Vernon 2002). Altschul alleges that the trial court disregarded the jury's verdict and found that he had
engagedindelinquentconductand ordered himintothe custody of the Texas Youth Commission. n5Altschul
claimsthat he was released from custody shortly thereafter. He also alleges that his appointed lawyer
provided ineffective assistance because he did not object to the trial court'salleged actions and did not appeal
the adjudication. n6Altschul argues that Texas law does not allow him to collaterally attack his priorjuvenile
adjudication because he is not currently confined under that conviction. n7
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n5 Altschul states that he was sentto an MHMR facility in Waco for a post-trial evaluation, and
afterthe MHMR physicians found he was not mentally retarded, the trial court disregarded
the jury's verdict.

n6 A juvenilehasa constitutional (due process) and statutory right to the effective assistance
of counselinajuvenile adjudication proceeding. R.X.F. v. State, 921 S.W.2d 888, 902 (Tex.
App.--Waco 1996, no writ) (citing TEX. FAM. CODEANN. § 51.10). But a claim forineffective
assistance of counsel is best raised in a habeas corpus proceeding. M.B. v. State, 905 S.W.2d
344, 346 (Tex. App.--El Paso 1995, no writ).

n7 "Confinement" for purposes of a post-conviction writ of habeas corpus underarticle 11.07
means confinement "forany offense orany collateral consequence resultingfromthe
convictionthatisthe basis of the instant habeas corpus." TEX. CODE CRIM. PROC. ANN. art.
11.07, § 3(c) (Vernon 2005).

We agree with Altschul that no specific Texas statute or case appears to address his situation. Generally, Texas
law provides:

A priorconvictionthat was alleged in alater offense may be collaterallyattackedif itis void or
ifitistainted by a constitutional defect. Galloway v. State, 578 S.W.2d 142, 143 (Tex. Crim.
App. [Panel Op.] 1979). Otherinfirmitiesin a prior conviction, such as insufficiency of the
evidence orirregularitiesinthe judgment or sentence, may not be raised by a collateral attack.
Id. Instead, the propervehicle to attack a prior conviction forinsufficient evidence or other
irregularitiesis through an application for writ of habeas corpus. TEX. CODE CRIM. PROC. ANN.
art. 11.07 (Vernon Supp. 2001). An applicant may attack the validity of aformerfinal felony
convictionunderarticle 11.07 evenif heis not currently confined as aresult of that conviction,
so longas heisinfact "confined" on some other offense and the former conviction has
collateral adverse consequences. See Ex parte Renier, 734 S.W.2d 349, 353 (Tex. Crim. App.
1987) (op.onreh'g); see also State ex rel. Holmes v. Honorable Court of Appeals for Third Dist.,
885 S.W.2d 389, 414 n.21 (Tex. Crim. App. 1994) (orig. proceeding) (Clinton, J., dissenting).

Wilson v. State, 44 S.W.3d 602, 605-06 (Tex. App.--Fort Worth 2001, pet. ref'd).

When the prior convictionisthe result of a juvenile beingimproperly convicted in acriminal district court, the
Court of Criminal Appeals has found the prior conviction void and afforded habeas relief by settingit aside. See
Ex parte Waggoner, 61 S.W.3d 429 (Tex. Crim. App. 2001). But when a juvenile who was adjudicated as having
engagedindelinquent conduct was transferred to serve the remainder of his sentence in TDCJ-ID, the Court of
Criminal Appeals found that juvenile adjudications are not "convictions" for purposes of article 11.07; because
all juvenileadjudications "remain onthe civil side of ourjudicial system unless transferred to a criminal court,
article 11.07 should not be used to transport juvenile cases to the criminal side forthe single, specific
proceeding of an application for writ of habeas corpus." Ex parte Valle, 104 S.W.3d 888, 890 (Tex. Crim. App.
2003); see id. (also noting that Juvenile Justice Code's appeal procedures do not limitjuvenile's right to obtain
writ of habeas corpus) (citing TEX. FAM. CODEANN. § 56.01(0)). n8

n8 The court in Valle commented:

We have heldthatArticle V, section 8 of the Texas Constitution givesthe
district court plenary powertoissue the writ of habeas corpus. [citing Ex parte
Hargett, 819 S.W.2d 866, 867 (Tex. Crim. App. 1991)]. Although we express no
opinion onthe matter, we notice thata court of civil appeals held thatit had
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appellate jurisdiction of an appeal from a habeas corpus proceedingin which
the validity of an adjudication of delinquency was challenged but upheld,
[citingInre Torres, 476 S.W.2d 883, 884 (Tex. Civ. App.--ElPaso 1972, no writ),
and M.B. v. State, 905 S.W.2d 344, 346 (Tex. App.--ElPaso 1995, no writ)] and
that several courts of appeals have entertained appeals when writs of habeas
corpus were issued by district courts on the application of juveniles accused of
delinquent conduct.

Ex parte Valle, 104 S.W.3d 888, 890 & nn.12-13 (Tex. Crim. App. 2003)
(footnotes omitted).

Unlike the applicantin Valle, Altschul is not seeking direct habeas relieffrom his juvenile adjudication, but
fromits collateral consequences, which is properly presentedin a petition for writ of habeas corpus. See Ex
parte Langston, 510 S.W.2d 603, 604 (Tex. Crim. App. 1974). Thus, under Hoang v. State, the Court of Criminal
Appealswould appearto have authority to address Altschul's complaintsin ahabeas corpus proceeding:

[T]he factthat a judgment's validity is questioned in alegal proceeding does not mean thatitis underattack.
Neitherdoesitmeanthata finding of invalidity necessarily operatestosetitaside. Where, asin the present
context, forexample, itisimpossible to dispose of issues before a habeas court withoutits passing upon the
validity of aprior judgment, the court does not lack authority to determine whetherthe priorjudgmentis void
justbecause ithas no authority to vacate thatjudgment....

Hoangv. State, 872 S.W.2d 694, 696-97 (Tex. Crim. App. 1993).

Andunder Valle, the court of Altschul's original juvenile adjudication has authority to address Altschul's
complaintsina habeas corpus proceeding because he alleges collateral consequences. See Valle, 104 S.W.3d at
889-90; TEX. FAM. CODEANN. § 56.01(0).

Conclusion: Based on the above discussion, we find that a habeas corpus proceedingis the properforum for
Altschul's complaints. We, however, as an intermediate court of appeals, have nojurisdiction over post-
conviction writs of habeas corpusinfelony cases. Ex parte Martinez, 175 S.W.3d 510, 512-13 (Tex. App.--
Texarkana 2005) (orig. proceeding) (citing TEX. CODE CRIM. PROC. ANN. art. 11.07(3)(a), (b) (Vernon 2005)).
Nor do we have original jurisdiction to address the juvenile adjudication. See Valle, 104 S.W.3d at 890.
Therefore, we must dismiss this proceeding for want of jurisdiction.

Petition dismissed for want of jurisdiction.
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