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LEGISLATIVE FOREWORD
by Nydia D. Thomas
Special Counsel
Texas Juvenile Justice Department

The 84th Texas Legislature 2015

Texas Juvenile Justice: Charting a New Direction

Noted twentieth century historian and university
professor Dr. John Henrik Clarke once said that
“...History is a compass that people use to find them-
selves on the map of human geography. Most important-
ly, it tells them where they still must go and what they
still must be.” In many respects, the overarching theme
of the 84th Legislative Session centered on charting a
new direction for the juvenile justice system in the final
portion of this decade as we approach the proverbial year
2020.

During pre-filing, practitioners and policymakers
in Texas were prepared to rise above well-established
aspirational goals toward the implementation of a vision
of what the juvenile justice system must strive to become.
Similarly, lawmakers demonstrated a willingness to con-
sider legislation that challenged the traditional notions of
jurisdiction and the age of juvenile offenders, school
truancy reform as well as the reallocation of resources to
rehabilitate youthful offenders in secure settings closer to
home. This time, practitioners and others were poised
with compass at the ready to navigate new directional
coordinates guided by innovative, child-focused policy-
making objectives. Indeed, there were clear expectations
that we could ascertain where the state of Texas should
stand on the core principles and goals of the juvenile
justice system in relation to the rest of the nation.

As the session commenced in January 2015, the
destination of “strategic change” was entered into the
legislative GPS and the process unfolded with several
unexpected turns. As a result, the navigational direction
was recalculated in surprising ways. This session, some
of the legislation that appeared to have early momentum,
presented new ideas, made substantive corrections, or
revisited recognized statutory concepts were filed but did
not advance. For a variety of reasons, the legislative
process seemed to redirect many of the proposed concepts
leaving in place the status quo for some issues and trans-
formative change on a number of others. Nevertheless, a
clear indicator that the legislative spotlight concentrated
on laws affecting children and families was the appoint-
ment of the seven-member Juvenile Justice and Family

Issues Committee (JJFI), a standing committee of the
House of Representatives chaired by Representative
Harold Dutton of Houston. Bills referred to JJIFI were
addressed topically and given in-depth attention by inter-
ested lawmakers, witnesses and subject matter experts.
Longtime practitioners will remember that the original
JJFI committee presided over many of the major Family
Code changes from 1995 until the juvenile justice system
reforms of 2007 when its duties were transferred to House
Corrections.

Most of the legislation filed this session originated
in large measure from interim charges, practitioner
workgroups and advocacy initiatives. Other proposals
such as ‘Raise the Age’ stemmed from prominent studies
that examined national trends and the efficacy of this
contemporary issue in Texas. Our aim in this issue is to
place the legislation enacted this session into context
through a number of special features submitted by juve-
nile justice colleagues from the Office of Court Admin-
istration, Texas Indigent Defense Commission, Texans
Care for Children and Texas Criminal Justice Coalition.
We hope that you will take a close look at these special
feature articles which provide extensive legislative back-
ground and commentary on truancy reform as well as
concise overviews of key legislation affecting justice and
municipal courts and indigent defense. We have also
included a retrospective on the issue of ‘Raise the Age’
along with a viewpoint on the take-away lessons learned.

Our highlighted roster of bills begins with HB
2398 which will significantly impact the jurisdiction and
procedures of courts by decriminalizing school truancy
conduct; SB 107 mandates school districts to designate a
campus behavior coordinator and gives guidance on
factors to be considered prior to placement in a DAEP or
JJAEP; SB 108 clarifies that citations may not be issued
for school offenses committed by a child and allows a
child to be referred to a Teen Court program; HB 263
and SB 1707 are efforts to streamline and “automate” the
process of sealing of juvenile records under Title 3 of the
Family Code. Other juvenile records legislation such as
HB 431 creates an advisory committee to consider revi-




sions to Chapter 58 and related laws; SB 409 prohibits the
release of unadjudicated misdemeanor information in the
Juvenile Justice Information System (JJIS); SB 206 re-
quires juvenile probation departments to share infor-
mation relating to a child’s terms and conditions of proba-
tion with the Department of Family and Protective Ser-
vices; HB 1491 provides additional remedies against
business entities that unlawfully publish “mug shots” and
commercially disclose other identifying records concern-
ing juveniles and children in the system; HB 4003 re-
quires certain identifiable victim information to be re-
dacted prior to disclosure of juvenile records. HB 3184,
relating to victim-offender mediation programs passed,
but was later vetoed by the Governor. Stakeholders will
also participate in a task force established by HB 1144 to
make findings and recommendations to improve the
outcomes of juvenile sex offenders. The goal of HB 839
is to ensure continuity of Medicaid benefits after a child
is placed in a juvenile facility. There were several bills
that enacted cleanup amendments, such as HB 1549, a
post-merger housekeeping bill, which comprehensively
updated TJJD agency name references; SB 219 reflects an
evolution in public perception regarding the statutory
references to children with intellectual disabilities in
Chapter 55 of the Family Code; and HB 1311 which
corrected provisions relating to the confidentiality of the
personal information of current and former TJJD and
other juvenile justice system personnel under the Public
Information Act. For the first time in many years, HB
2616, the omnibus cleanup legislation recommended by
experienced juvenile justice practitioners did not move
past the engrossment stage. HB 2372, HB 2684, and SB
133 were three bills that will impact training requirements
for TJJD correctional officers, school police officers and
mental health training for public school employees. The
legislature also enacted transformative laws that will
make important structural changes to the system of juve-
nile facilities around the state. Specifically, SB 1630
requires the development of a collaborative plan between
counties and TJJD to regionalize commitment of youth to
local post-adjudication secure correctional facilities closer
to home and expands the investigative authority of the
Office of the Independent Ombudsman. SB 183 makes
offense enhancements and ensures that charges for im-
proper sexual activity offenses are filed in a similar man-
ner regardless of where the juvenile is in custody or under
supervision. Finally, SB 888 permits the immediate ap-
peal of the juvenile court’s certification decision rather
than after conviction or deferred adjudication in adult
court. These and many other important bills affecting the
juvenile justice system are featured in this issue.

The 2015 Special Legislative Issue captures the
ever-changing direction of the juvenile justice system by
providing the legislative history and insight that will be
essential to professionals who have come to rely on in-
formation needed to quickly implement statutory changes.
We are proud that the Texas Juvenile Justice Department,

under the leadership of Executive Director David Reilly,
has continued to support the need for the Biennial Post-
Legislative Conference and the publication of the Special
Legislative Issue as an invaluable service to juvenile
justice professionals around the state.

We commend our outstanding team of contrib-
uting editors who, despite busy schedules, kept their
commitment to this project by submitting quality analyses
and information. Office of the General Counsel (OGC) -
Legal Education & Technical Assistance Staff Attorney,
John Gonzales did a yeoman’s job as a contributor and
project coordinator on this Special Legislative Issue. We
also appreciate the commitment of our extended team of
agency and guest contributors. TJJID General Counsel
Jill Mata, Katherine “Katie” Chancia, Karol Da-
vidson, Kyle Dufour, Elizabeth Henneke, Mike Meyer,
Lauren Rose, Wesley Shackelford and Ted Wood did
an amazing job preparing commentary on a variety of
complex topics. Special mention goes out to contributor
Kaci Singer. OGC attorneys, including Deputy General
Counsel Karen Kennedy, also made important contribu-
tions to our efforts. We extend a word of gratitude to
Lisa Capers, Senior Director of Training and Organiza-
tional Development and Kristy Almager, Director of the
Juvenile Justice Training Academy for their recognition
of the value of this issue for training and standards com-
pliance purposes. We would also like to extend a special
thank you to Carolyn Beck, who joined TJJD in 2014 as
Government Relations Specialist, for her invaluable legis-
lative expertise and continuing support of this project as
well as Colleen Moran, Sunni Zuniga and Alba Peiia
for providing publications assistance.

Our final acknowledgement goes out to the Juve-
nile Law Section of the State Bar of Texas and Section
Chair, Kevin Collins. We are especially proud to contin-
ue our partnership with newsletter editor, Judge Pat
Garza and this amazing group of professionals. We ap-
preciate your continued involvement and support of the
juvenile justice system. It has been rewarding to work
with you over the years.

On a special note, this issue is dedicated in
memory of my mother Meta Garvey Thomas whose
love of teaching and children has had a profound influ-
ence on the work that I do.

We also hope that you were able to attend the Post-
Legislative Conference sponsored by the Texas Juvenile
Justice Department in San Antonio on July 27-29, 2015
for quality presentations, roundtable discussions, and
additional resource information on the highlights of the
84th Texas Legislative Session in order to strengthen the
overall understanding and implementation of these im-
portant changes.
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84™ Session Legislative Appropriations
to the Texas Juvenile Justice Department

David Reilly
Executive Director
Texas Juvenile Justice Department

The Texas Juvenile Justice Department (TJJD) be-
gan the 84th Regular Legislative Session with a clear
directive to work with leadership offices to redefine the
long-term direction of the juvenile justice system in Tex-
as. Initial appropriations were provided as a lump sum,
accompanied by a list of policy areas to be examined and
resolved before a true budget for the agency would be set.
In that context, TJJD was challenged to revisit its original
legislative appropriations request of $701.7 million—
including a base request of $644.0 million and $57.7
million in exceptional items—to address the question,
“where is the juvenile justice system headed?” As the
session unfolded, extensive work with legislative offices
brought focus to, and ultimately answered that question.

The guiding juvenile justice reform initiative for
the 2016-2017 biennium will be the regionalization of
probation activities, as codified by Senate Bill 1630. This
will entail the coordination of resources and programmat-
ic efforts at the regional level, with leadership and fund-
ing from TJJD, to continue the trend of reducing com-
mitments to the state and decreasing the state residential
population. This initiative is supported by appropriations
of $9.6 million, heavily weighted toward the second year
of the biennium, with most of the first year devoted to
working with probation departments to establish the
regionalization plan.

TJJID was also directed to make changes to existing
probation programs: to restructure grants to better corre-
spond to items of appropriations, while providing flexibil-
ity in the use of funds; to clearly define “basic probation”
and the methodology for calculating associated funding
allocations; to establish “discretionary grant funding
protocols” with recidivism reduction goals that link fund-
ing to documented, data-driven, and research-based prac-
tices; and other changes. Some funding was reduced in
existing programs in response to declining populations,
and some funding was shifted between existing programs.
As a result, probation departments will see a reduction in
their general purpose state aid equal to approximately 4
percent of their initial 2015 Grant A allocations, but off-
setting funds will be available through targeted programs.

TJJID was also given direction to reexamine the use
of state facilities and to redesign programs for committed
youth, to re-focus the state’s residential system in light of
its evolving population. Although funding was reduced
on the basis of projected populations, unlike previous
sessions there was no directive to close a state facility,
nor funding reductions substantial enough to necessitate
that step. Instead, the agency will continue the operation-
al status quo while broader planning efforts occur, except
that appropriations did shift some funds and residential
population from agency facilities toward contract place-
ments. This will help TJJID achieve the complementary
goals of keeping committed youth closer to home and in
programs best suited for their rehabilitation, and decreas-
ing the size of each state facility’s population to improve
the likelihood of success for TJID youth.

TIJJD’s final budget structure included a number of
changes from the current version intended to improve
transparency and clarity in the use of funds. For example,
facility costs that are fixed in nature will now appear
separately from those that are driven by population. Two
new strategies will clearly identify the system-wide ad-
ministrative costs of probation. The state’s residential
system and the cost of parole supervision are distin-
guished from the costs of related programs and services.
The final budget structure and funding allocations also
included a realignment of some staff and programs to
ensure the source of funds is appropriate based on their
purpose and activities. New this biennium, TJJD and a
number of other agencies will be required to coordinate
planning around behavioral health programs, with up to
$123.8 million per year of TJJID’s budget subject to this
requirement.

The table compares 2016-2017 General Revenue
(GR) appropriations to the 2014-2015 base by functional
area of the agency. In total, GR funding is very close to
level with the prior biennium, though reprioritized to
meet certain core needs and to track with TJJD’s objec-
tive to prioritize the “front end” of the juvenile justice
system.
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Program Area 2014-15 GR 2016-17 GR Change Pct

Probation $293,733,123 $297,098,741 $3,365,618 1.1%
State Programs/Facilities $253,839,555 $246,687,414 $(7,152,141) -2.8%
Parole $8,187,363 $8,174,307 $(13,056) -0.2%
Training/Monitoring $8,948,325 $8,258,377 $(689,948) -1.7%
Indirect Administration $24,610,777 $28,791,766 $4,180,989 17.0%
Total, TIJD $589,319,143 $589,010,605 $(308,538) -0.1%
Independent Ombudsman $889,023 $1,949,422 $1,060,399] 119.3%
Grand Total, TJJD/OIO Bill Pattern $590,208,166 $590,960,027 $751,861 0.1%

Not included in the table is approximately $43.9
million in other funding sources for the 2016-2017 bien-
nium that are designated for specific purposes. This is
less than the 2014-2015 base of $59.0 million, though
nearly all of the reduction is explained by bond funds,
which are received and spent unevenly across biennia.

Of TJJD’s original and amended exceptional item
requests, most went unfunded; however, this was the
logical result of broader policy considerations and the
transitions to come. Several unfunded needs will be
revisited in the next appropriations cycle, with upgrades
to TJJD’s aging information technology infrastructure
among the most critical needs. In addition to regionali-
zation of probation activities, 2016-2017 appropriation
levels support several initiatives and operational needs
not included in the 2014-2015 base budget:

A 2.5 percent salary increase in each year for Ju-
venile Correctional and Parole Officers ($4.3 million)

Additional Parole Officers ($0.9 million) and
workforce reentry positions ($0.3 million)

Building overhead costs at TJJD’s headquarters
building ($2.9 million) and increased Data Center Ser-
vices costs ($1.2 million)

Desktop and laptop ($0.4 million) and fleet vehi-
cle ($0.2 million) replacements

Authority to repurpose bond proceeds from pre-
viously cancelled projects toward new deferred mainte-
nance needs ($1.7 million)

In summary, appropriations for the 2016-17 bien-
nium meet the core needs of the agency, maintaining the
operational status quo in state programs while long-term
planning, programmatic transitions, and regionalization
of probation activities take place. Some funding was
reprioritized toward the “front end” of the juvenile jus-
tice system, and implementing that shift will be a major
focus of the coming biennium. TJJD looks forward to
working with its partners across the state to realize our
collective goal of an effective continuum of services that
promotes positive youth outcomes.
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Texas Juvenile Justice Department

2016 - 2017 Biennium

Actual Funding
Description FY 2016 FY 2017
A. Goal: Community Juvenile Justice
A.1.1. Strategy: Prevention and Intervention $3,137,684 $3,137,685
A.1.2. Strategy: Basic Probation Supervision $41,464,872 $40,571,064
A.1.3. Strategy: Community Programs $44,359,374 $45,441,926
A.1.4. Strategy: Pre and Post Adjudication Facilities $25,814,997 $25,814,497
A.1.5. Strategy: Commitment Diversion Initiatives $19,492,500 $19,492,500
A.1.6. Strategy: Juvenile Justice Alternative Ed Programs $6,250,000 $6,250,000
A.1.7. Strategy: Mental Health Services Grants $12,804,748 $12,804,748
A.1.8. Strategy: Regional Diversion Alternatives $435,490 $9,139,405
A.1.9. Strategy: Probation System Support $2,476,954 $2,476,955
Total, Goal A: $156,236,619 $2,476,955
B. Goal: State Services and Facilities
B.1.1. Strategy: Assessment, Orientation, Placement $2,021,924 $2,021,924
B.1.2. Strategy: Institutional Operations and Overhead $13,637,898 $13,637,898
B.1.3. Strategy: Institutional Supervision and Food Service $58,110,656 $55,270,092
B.1.4. Strategy: Education $15,709,509 $15,241,206
B.1.5. Strategy: Halfway House Operations $9,738,097 $8,982,926
B.1.6. Strategy: Health Care $8,905,512 $8,691,471
B.1.7. Strategy: Mental Health (Psychiatric Care) $841,595 $784,272
B.1.8. Strategy: Integrated Rehabilitation Treatment $12,577,591 $11,767,965
B.1.9. Strategy: Contract Residential Placements $6,514,978 $8,919,672
B.1.10. Strategy: Residential System Support $2,802,214 $2,802,214
B.2.1. Strategy: Office of Inspector General $2,184,961 $2,184,961
B.2.2. Strategy: Health Care Oversight $995,233 $995,233
B.3.1. Strategy: Construct and Renovate Facilities $302,796 $302,796
Total, Goal B: $134,342,964 $131,602,630
C. Goal: Parole Services
C. C.1.1. Strategy: Parole Direct Supervision $2,777,638 $2,534,133
C. C.1.2. Strategy: Parole Programs and Services $1,443,121 $1,419,415
Total, Goal C: $4,220,759 $3,953,548
D. Goal: Office of Independent Ombudsman
D.1.1. Strategy: Office of Independent Ombudsman $1,007,961 $941,461

E. Goal: Juvenile Justice System
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E.1.1. Strategy: Training and Certification $1,676,997 $1,664,911
E.1.2. Strategy: Monitoring and Inspections $2,296,156 $2,290,299
E.1.3. Strategy: Interstate Agreement $260,007 $260,007
Total, Goal E: $4,233,160 $4,215,217
F. Goal: Indirect Administration

F.1.1. Strategy: Central Administration $8,878,871 $8,697,709
F.1.2. Strategy: Information Resources $5,936,364 $5,465,176
Total, Goal F: $14,815,235 $14,162,885
Total Appropriation $314,856,698 $320,004,521

Appropriation Riders to TJJD Budget

Performance Measure Targets. The following is
a listing of the key performance target levels for
the Texas Juvenile Justice Department. It is the in-
tent of the Legislature that appropriations made by
this Act be utilized in the most efficient and effec-
tive manner possible to achieve the intended mis-
sion of the Texas Juvenile Justice Department. In
order to achieve the objectives and service stand-
ards established by this Act, the Texas Juvenile
Justice Department shall make every effort to at-
tain the following designated key performance tar-
get levels associated with each item of appropria-
tion. [Modified due to length.]

Capital Budget. None of the funds appropriated
above may be expended for capital budget items
except as listed below. The amounts shown below
shall be expended only for the purposes shown and
are not available for expenditure for other purpos-
es. Amounts appropriated above and identified on
this provision as appropriations either for “Lease
payments to the Master Lease Purchase Program”
or for items with an “(MLPP)” notation shall be
expended only for the purpose of making lease-
purchase payments to the Texas Public Finance
Authority pursuant to the provisions of Govern-
ment Code §1232.103.

Appropriation of Other Agency Funds. Any
unexpended balances remaining in Independent
School District Funds (not to exceed $155,000 and
included in the amounts above), the Student Bene-
fit Fund (not to exceed $140,000 and included in
the amounts above), the Canteen Revolving Funds
(not to exceed $7,500 and included in the amounts
above), any gifts, grants, and donations as of Au-
gust 31, 2015, and August 31, 2016 (estimated to
be $0), and any revenues accruing to those funds
are appropriated to those funds for the succeeding
fiscal years. Funds collected by vocational training

shops at Juvenile Justice Department institutions,
including unexpended balances as of August 31,
2015 (not to exceed $21,000 and included in the
amounts above), are hereby appropriated for the
purpose of purchasing and maintaining parts, tools,
and other supplies necessary for the operation of
those shops.

Restrictions, State Aid. None of the funds appro-
priated above and allocated to local juvenile proba-
tion boards shall be expended for salaries or ex-
penses of juvenile board members. None of the
funds appropriated above and allocated to local ju-
venile probation boards shall be expended for sala-
ries of personnel that exceed 112 percent of the
previous year.

Revolving Funds. The Juvenile Justice Depart-
ment may establish out of any funds appropriated
herein a revolving fund not to exceed $10,000 in
the Central Office, and $10,000 in each institution,
field office, or facility under its direction. Pay-
ments from these revolving funds may be made as
directed by the department. Reimbursement to
such revolving funds shall be made out of appro-
priations provided for in this Article.

Student Employment. Subject to the approval of
the Juvenile Justice Department, students residing
in any Juvenile Justice Department facility may be
assigned necessary duties in the operations of the
facility and be paid on a limited basis out of any
funds available to the respective institutions or fa-
cility not to exceed $50,000 a year for each institu-
tion and $10,000 a year for any other facility.

Appropriation and Tracking of Title IV-E Re-
ceipts. The provisions of Title IV-E of the Social
Security Act shall be used in order to increase
funds available for juvenile justice services. The
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10.

Juvenile Justice Department (JJD) shall certify to
the Texas Department of Family and Protective
Services that federal financial participation can be
claimed for Title IV-E services provided by coun-
ties. JJD shall direct necessary general revenue
funding to ensure that the federal match for the Ti-
tle IV-E Social Security Act is maximized for use
by participating counties. Such federal receipts are
appropriated to JID for the purpose of reimbursing
counties for services provided to eligible children.
In accordance with Article IX, Section 8.02(a) of
this Act, when reporting Federal Funds to the Leg-
islative Budget Board, JJD must report funds ex-
pended in the fiscal year that funds are disbursed to
counties, regardless of the year in which the claim
was made by the county, received by JID, or certi-
fied by JID.

Federal Foster Care Claims. Out of appropria-
tions made above, the Texas Department of Family
and Protective Services and the Juvenile Justice
Department shall document possible foster care
claims for children in juvenile justice programs
and maintain an interagency agreement to imple-
ment strategies and responsibilities necessary to
claim additional federal foster care funding; and
consult with juvenile officials from other states and
national experts in designing better foster care
funding initiatives.

Support Payment Collections. The Juvenile
Justice Department shall annually report to the
Governor and the Legislative Budget Board the
number of active accounts, including the amounts
owed to the state pursuant to the Texas Family
Code §54.06 (a) court orders, and the total amount
of funds collected.

Employee Medical Care. Appropriations made in
this Act for the Juvenile Justice Department not
otherwise restricted in use may also be expended to
provide medical attention by medical staff and in-
firmaries at Juvenile Justice Department facilities,
or to pay necessary medical expenses, including
the cost of broken eyeglasses and other health aids,
for employees injured while performing the duties
of any hazardous position which is not reimbursed
by workers' compensation and/or employees' state
insurance. For the purpose of this section, "hazard-
ous position" shall mean one for which the regular
and normal duties inherently involve the risk or
peril of bodily injury or harm. Appropriations
made in this Act not otherwise restricted in use
may also be expended for medical tests and proce-
dures on employees that are required by federal or
state law or regulations when the tests or proce-
dures are required as a result of the employee's job
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assignment or when considered necessary due to
potential or existing litigation.

Safety. In stances in which regular employees of
facilities operated by the Juvenile Justice Depart-
ment are assigned extra duties on special tactics
and response teams, supplementary payments, not
to exceed $200 per month for team leaders and
$150 per month for team members, are authorized
in addition to the salary rates stipulated by the pro-
visions of Article IX of this Act relating to the po-
sition classifications and assigned salary ranges.

Charges to Employees and Guests. Collections
for services rendered to Juvenile Justice Depart-
ment employees and guests shall be made by a de-
duction from the recipient’s salary or by cash pay-
ment in advance. Such deductions and other re-
ceipts for these services from employees and
guests are hereby appropriated to the facility. Re-
funds of excess collections shall be made from the
appropriations to which the collection was deposit-
ed.

As compensation for services rendered and not-
withstanding any other provision in this Act, any
facility under the jurisdiction of the Juvenile Jus-
tice Department may provide free meals for food
service personnel and volunteer workers and may
furnish housing facilities, meals and laundry ser-
vice in exchange for services rendered by interns,
chaplains in training, and student nurses.

Juvenile Justice Department Alternative Educa-
tion Program (JJAEP). Funds transferred to the
Juvenile Justice Department (JJD) pursuant to
Texas Education Agency (TEA) Rider 28 and ap-
propriated above in Strategy A.1.6, Juvenile Jus-
tice Alternative Education Programs, shall be allo-
cated as follows: $1,500,000 at the beginning of
each fiscal year to be distributed on the basis of ju-
venile age population among the mandated coun-
ties identified in Chapter 37, Texas Education
Code, and those counties with populations between
72,000 and 125,000 which choose to participate
under the requirements of Chapter 37.

The remaining funds shall be allocated for distribu-
tion to the counties mandated by § 37.011(a) Texas
Education Code, at the rate of $96 per student per
day of attendance in the JJAEP for students who
are required to be expelled as provided under
§37.007, Texas Education Code. Counties are not
eligible to receive these funds until the funds ini-
tially allocated at the beginning of each fiscal year
have been expended at the rate of $96 per student
per day of attendance. Counties in which popula-
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tions exceed 72,000 but are 125,000 or less, may
participate in the JJAEP and are eligible for state
reimbursement at the rate of $96 per student per
day.

JJID may expend any remaining funds for summer
school programs. Funds may be used for any stu-
dent assigned to a JJAEP. Summer school expendi-
tures may not exceed $3.0 million in any fiscal
year.

Unspent balances in fiscal year 2016 shall be ap-
propriated to fiscal year 2017 for the same purpos-
es in Strategy A.1.6.

The amount of $96 per student day for the JJAEP
is an estimated amount and not intended to be an
entitlement. Appropriations for JJAEP are limited
to the amounts transferred from the Foundation
School Program pursuant to TEA Rider 28. The
amount of $96 per student per day may vary de-
pending on the total number of students actually at-
tending the JJAEPs. Any unexpended or unob-
ligated appropriations shall lapse at the end of fis-
cal year 2017 to the Foundation School Fund No.
193.

JJD may reduce, suspend, or withhold Juvenile
Justice Alternative Education Program funds to
counties that do not comply with standards, ac-
countability measures, or Texas Education Code
Chapter 37.

Funding for Additional Eligible Students in
JJAEPs. Out of funds appropriated above in Strat-
egy A.1.6, Juvenile Justice Alternative Education
Programs, a maximum of $500,000 in each fiscal
year (for a maximum of 90 attendance days per
child), is allocated for counties with a population
of at least 72,000 which operate a JJAEP under the
standards of Chapter 37, Texas Education Code.
The county is eligible to receive funding from the
Juvenile Justice Department at the rate of $96 per
day per student for students who are required to be
expelled under § 37.007, Texas Education Code,
and who are expelled from a school district in a
county that does not operate a JJAEP.

JJAEP Accountability. Out of funds appropriated
above in Strategy A.1.6, Juvenile Justice Alterna-
tive Education Programs (JJAEP), the Juvenile
Justice Department (JJD) shall ensure that JJAEPs
are held accountable for student academic and be-
havioral success. JJD shall submit a performance
assessment report to the Legislative Budget Board
and the Governor by May 1, 2016. The report shall
include, but is not limited to, the following:
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an assessment of the degree to which each JJAEP
enhanced the academic performance and behavior-
al improvement of attending students;

a detailed discussion on the use of standard
measures used to compare program formats and
identify those JJAEPs most successful with attend-
ing students;

student passage rates on the State of Texas As-
sessment of Academic Readiness (STARR) in the
areas of reading and math for students enrolled in
the JJAEP for a period of 90 days or longer;

standardized cost reports from each JJAEP and
their contracting independent school district(s) to
determine differing cost factors and actual costs
per each JJAEP program by school year;

average cost per student attendance day for JJAEP
students. The cost per day information shall in-
clude an itemization of the costs of providing edu-
cational services mandated in the Texas Education
Code §37.011. This itemization shall separate the
costs of mandated educational services from the
cost of all other services provided in JJAEPs.
Mandated educational services include facilities,
staff, and instructional materials specifically relat-
ed to the services mandated in Texas Education
Code §37.011. All other services include, but are
not limited to, programs such as family, group and
individual counseling, military-style training, sub-
stance abuse counseling, and parenting programs
for parents of program youth; and inclusions of a
comprehensive five-year strategic plan for the con-
tinuing evaluation of JJAEPs which shall include
oversight guidelines to improve: school district
compliance with minimum program and accounta-
bility standards, attendance reporting, consistent
collection of costs and program data, training, and
technical assistance needs.

Appropriations Transfers between Fiscal Years.
In addition to the transfer authority provided else-
where in this Act, the Juvenile Justice Department
may transfer appropriations in an amount not to
exceed $10,000,000 made for fiscal year 2017 to
fiscal year 2016 subject to the following conditions
provided by this section:

a. Transfers under this section may be made only
if (1) juvenile correctional populations exceed ap-
propriated areas of daily population targets or (2)
for any other emergency expenditure, including
expenditures necessitated by public calamity.
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b. A transfer authorized by this section must re-
ceive prior approval from the Governor and the
Legislative Budget Board.

c. The Comptroller of Public Accounts shall co-
operate as necessary to assist the completion of a
transfer and spending under this section.

State-owned Housing Authorized. The chief
superintendent, assistant superintendent, and the
director of security are authorized to live in state-
owned housing at a rate determined by the depart-
ment. Other Juvenile Justice Department employ-
ees may live in state operated housing as set forth
in Article IX, §11.02, Reporting Related to State
Owned Housing, of this Act. Fees for employee
housing are hereby appropriated to be used for
maintaining employee housing and shall at least
cover the agency cost of maintenance and utilities
for the housing provided.

Unexpended Balances — Hold Harmless Provi-
sion. Any unexpended balances as of August 31,
2016, in Strategy A.1.2, Basic Probation Supervi-
sion (estimated to be $400,000), above are hereby
appropriated to the Juvenile Justice Department in
fiscal year 2017 for the purpose of providing fund-
ing for juvenile probation departments whose allo-
cation would otherwise be affected as a result of
reallocation related to population shifts.

Appropriation: Refunds of Unexpended Bal-
ances from Local Juvenile Probation Depart-
ments. The Juvenile Justice Department (JJD)
shall maintain procedures to ensure that the state is
refunded all unexpended and unencumbered bal-
ances of state funds held as of the close of each
fiscal year by local juvenile probation departments.
All fiscal year 2016 and fiscal year 2017 refunds
received from local juvenile probation departments
by TJID are appropriated above in Strategy A.1.3,
Community Programs. Any juvenile probation de-
partment refunds received in excess of $2,300,000
for the 2016-17 biennium shall lapse to the General
Revenue Fund.

Salaries, Education Professionals. Each princi-
pal, supervisor, and classroom teacher employed in
an institution operated by the Juvenile Justice De-
partment (JJD) shall receive a monthly salary to be
computed as follows: The applicable monthly sala-
ry rate specified in §21.402, Texas Education
Code, as amended, shall be multiplied by ten to ar-
rive at a ten month salary rate. Such rate shall be
divided by the number of days required in §21.401,
Texas Education Code, for 10-month employees,
and the resulting daily rate shall be multiplied by
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the number of on-duty days required of JJID educa-
tors, resulting in the adjusted annual salary. The
adjusted annual salary is to be divided by 12 to ar-
rive at the monthly rate. Salary rates for education-
al aides commencing employment before Septem-
ber 1, 1999, shall be calculated in the same man-
ner, using 60 percent of the salary rate specified in
§21.402, Texas Education Code.

JJD may authorize salary rates at the amounts
above the adjusted annual salary determined in the
preceding formula, but such rates, including lon-
gevity for persons commencing employment on
September 1, 1983, or thereafter, and excluding
hazardous duty pay, shall never exceed the rates of
pay for like positions paid in the public schools of
the city in which the JJD institution is located. Any
authorized local increments will be in addition to
adjusted annual salaries. When no similar position
exists in the public schools of the city in which the
JID facility is located, the JJD may authorize a sal-
ary rate above the adjusted annual salary deter-
mined in the formula provided by Section a.

There is hereby appropriated to JJD from any
unexpended balances on hand as of August 31,
2016, funds necessary to meet the requirements of
this section in fiscal year 2017 in the event adjust-
ments are made in the salary rates specified in the
Texas Education Code or in salary rates paid by
the public schools where JJD facilities are located.

Training for GED and Reading Skills. Out of
funds appropriated above in Strategy B.1.4, Educa-
tion, the Juvenile Justice Department shall priori-
tize reading at grade level and preparation for the
GED in its educational program. A report contain-
ing statistical information regarding student per-
formance on the Test of Adult Basic Education
(TABE) shall be submitted to the Legislative
Budget Board and the Governor on or before De-
cember 1, 2016.

Salary Adjustment Authorized. Notwithstanding
other provisions of this Act, the Juvenile Justice
Department is authorized to adjust salaries and pay
an additional evening, night, or weekend shift dif-
ferential not to exceed 15 percent of the monthly
pay rate of Juvenile Correctional Officers I, Juve-
nile Correctional Officers II, Juvenile Correctional
Officers III, Juvenile Correctional Officers IV, Ju-
venile Correctional Officers V, and Juvenile Cor-
rectional Officers VI to rates within the designated
salary group for the purpose of recruiting, employ-
ing and retaining career juvenile correctional per-
sonnel. Merit raises are permitted for all Juvenile
Correctional Officers who are not receiving or are
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no longer eligible to receive step adjustments on
the career ladder system.

Appropriations Prohibited for Purposes of
Payment to Certain Employees. None of the ap-
propriations made by this Act to the Juvenile Jus-
tice Department (JJD) may be distributed to or
used to pay an employee of JJID who is required to
register as a sex offender under Chapter 62 Code
of Criminal Procedure, or has been convicted of an
offense described in Article 42.12, Section 3g,
Code of Criminal Procedure.

Appropriation: Unexpended Balances of Gen-
eral Obligation Bond Proceeds. In addition to the
amounts appropriated above are unexpended and
unobligated balances of General Obligation Bond
Proceeds for projects that have been approved un-
der the provisions of Article IX, Section 17.02 of
Senate Bill 1, Eighty-third Legislature, Regular
Session, 2013, remaining as of August 31, 2015
(estimated to be $5,307,914), for repair and reha-
bilitation for existing facilities, for the 2016-17 bi-
ennium.

In addition to the amounts appropriated above are
unexpended and unobligated balances of General
Obligation Bond Proceeds for projects that have
been approved under the provisions of Article IX,
Sections 17.11 of Senate Bill 1, Eighty-first Legis-
lature, Regular Session, 2009, remaining as of Au-
gust 31, 2015, (estimated to be $230,681), for re-
pair and rehabilitation of existing facilities, for the
2016-17 biennium.

In addition to the amounts appropriated above are
unexpended and unobligated balances of General
Obligation Bond Proceeds for projects that have
been approved under the provisions of Article IX,
Sections 19.70 and 19.71 of House Bill 1, Eighti-
eth Legislature, Regular Session, 2007, remaining
as of August 31, 2015, (estimated to be
$1,714,301), for repair and rehabilitation of exist-
ing facilities, for the 2016-17 biennium. JJD may
repurpose an amount not exceeding $1,714,301
from General Obligation Bond Proceeds from pre-
viously cancelled projects for expenditure on other
repair and rehabilitation projects.

Any unexpended balances in General Obligation
Bond Proceeds described herein and remaining as
of August 31, 2016, are hereby appropriated for the
same purposes for the fiscal year beginning Sep-
tember 1, 2016.

Managed Health Care and Mental Health Ser-
vices Contract(s). From funds appropriated above,
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the Juvenile Justice Department (JJD) shall devel-
op and manage a provider contract, or contracts, to
deliver the most effective managed health care and
mental health (psychiatric) services for the best
value. Potential service providers shall not be enti-
tled to pass-through funding from JJD appropria-
tions.

JJAEP Disaster Compensation. Out of the funds
appropriated above in Strategy A.1.6, the Juvenile
Justice Department may compensate a mandatory
JJAEP for missed mandatory student attendance
days in which disaster, flood, extreme weather
condition, or other calamity has a significant effect
on the program’s attendance.

Specialized Treatment Report. The Juvenile
Justice Department shall, in its annual report, pro-
vide an assessment of the effectiveness of special-
ized treatment, emphasizing re-arrest rates of of-
fenders receiving treatment.

Reporting Requirements to the Legislative
Budget Board. From funds appropriated above,
the Juvenile Justice Department shall maintain a
specific accountability system for tracking funds
targeted at making a positive impact on youth. The
Juvenile Justice Department shall implement a
tracking and monitoring system so that the use of
all funds appropriated can be specifically identified
and reported to the Legislative Budget Board. In
addition to any other requests for information, the
agency shall produce annual report on the follow-
ing information for the previous fiscal year to the
Legislative Budget Board by December 1st of each
year;

The report shall include detailed monitoring, track-
ing, utilization, and effectiveness information on
all funds appropriated in Goal A. Community Ju-
venile Justice. The report shall include information
on the impact of any new initiatives and all pro-
grams tracked by the Juvenile Justice Department.
Required elements include, but are not limited to
prevention and intervention programs, residential
placements, enhanced community-based services
for serious and chronic felons such as sex offender
treatment, intensive supervision, and specialized
supervision, community-based services for misde-
meanants no longer eligible for commitment to the
Juvenile Justice Department, and the Commitment
Diversion Initiatives, and Regional Diversion Al-
ternatives.

The report shall include information on all training,
inspection, monitoring, investigation, and technical
assistance activities conducted using funds appro-
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priated in Goal A, D and E. Required elements in-
clude, but are not limited to training conferences
held, practitioners trained, facilities inspected, and
investigations conducted.

The annual report submitted to the Legislative
Budget Board pursuant to this provision must be
accompanied by supporting documentation detail-
ing the sources and methodologies utilized to as-
sess program effectiveness and any other support-
ing material specified by the Legislative Budget
Board.

The annual report submitted to the Legislative
Budget Board pursuant to this provision must con-
tain a certification by the person submitting the re-
port that the information provided is true and cor-
rect based upon information and belief together
with supporting documentation.

The annual report submitted to the Legislative
Budget Board pursuant to this provision must con-
tain information on each program receiving funds
from Strategy A.1.1, Prevention and Intervention,
including all outcome measures reported by each
program and information on how funds were ex-
pended by each program.

In addition to the annual report described above,
the Juvenile Justice Department shall report juve-
nile probation population data as requested by the
Legislative Budget Board on a monthly basis for
the most recent month available. The Juvenile Jus-
tice Department shall report to the Legislative
Budget Board on all populations specified by the
Legislative Budget Board, including, but not lim-
ited to, additions, releases, and end-of-month
populations. End of fiscal year data shall be sub-
mitted indicating each reporting county to the Leg-
islative Budget Board no later than two months af-
ter the close of each fiscal year. The Juvenile Jus-
tice Department will use Legislative Budget Board
population projections for probation supervision
and state correctional populations when developing
its legislative appropriations request for the 2018-
19 biennium.

Upon the request of the Legislative Budget Board,
the Juvenile Justice Department shall report ex-
penditure data by strategy, program, or in any other
format requested, including substrategy expendi-
ture detail.

The Comptroller of Public Accounts shall not
allow the expenditure of funds appropriated by this
Act to the Juvenile Justice Department in Goal E,
Indirect Administration, if the Legislative Budget
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Board certifies to the Comptroller of Public Ac-
counts that the Juvenile Justice Department is not
in compliance with any of the provisions of this
Section.

Harris County Leadership Academy. Out of
funds appropriated above in Strategy A.l1.4, Pre
and Post Adjudication Facilities, $1,000,000 in
General Revenue Funds in each fiscal year shall be
expended for the Harris County Leadership Acad-
emy.

Commitment Diversion Initiatives. Out of the
funds appropriated above in Strategy A.1.5, Com-
mitment Diversion Initiatives, $19,492,500 in
General Revenue Funds in fiscal year 2016 and
$19,492,500 in General Revenue Funds in fiscal
year 2017, may be expended only for the purposes
of providing programs for the diversion of youth
from the Juvenile Justice Department. The pro-
grams may include, but are not limited to, residen-
tial, community-based, family, and aftercare pro-
grams. The allocation of State funding for the pro-
gram is not to exceed the rate of $140 per juvenile
per day. The Juvenile Justice Department shall
maintain procedures to ensure that the State is re-
funded all unexpended and unencumbered balanc-
es of State funds at the end of each fiscal year.

These funds shall not be used by local juvenile
probation departments for salary increases or costs
associated with the employment of staff hired prior
to September 1, 2009.

The juvenile probation departments participating in
the diversion program shall report to the Juvenile
Justice Department regarding the use of funds
within thirty days after the end of each quarter. The
Juvenile Justice Department shall report to the
Legislative Budget Board regarding the use of the
funds within thirty days after receipt of each coun-
ty's quarterly report. Items to be included in the re-
port include, but are not limited to, the amount of
funds expended, the number of youth served by the
program, the percent of youth successfully com-
pleting the program, the types of programming for
which the funds were used, the types of services
provided to youth served by the program, the aver-
age actual cost per youth participating in the pro-
gram, the rates of recidivism of program partici-
pants, the number of youth committed to the Juve-
nile Justice Department, any consecutive length of
time over six months a juvenile served by the di-
version program resides in a secure corrections fa-
cility, and the number of juveniles transferred to
criminal court under Family Code, §54.02.
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The Juvenile Justice Department shall maintain a
mechanism for tracking youth served by the diver-
sion program to determine the long-term success
for diverting youth from state juvenile correctional
incarceration and the adult criminal justice system.
A report on the program's results shall be included
in the report that is required under Juvenile Justice
Department Rider 28 to be submitted to the Legis-
lative Budget Board by December 1st of each year.
In the report, the Juvenile Justice Department shall
report the cost per day and average daily popula-
tion of all programs funded by Strategy A.l.5,
Commitment Diversion Initiatives, for the previous
fiscal year.

The Comptroller of Public Accounts shall not
allow the expenditures of funds appropriated by
this Act to the Juvenile Justice Department in Goal
E, Indirect Administration, if the Legislative
Budget Board certifies to the Comptroller of Public
Accounts that the Juvenile Justice Department is
not in compliance with any of the provisions of
this Section.

Local Assistance. From funds appropriated above
Strategy F.1.1, Central Administration, $140,000
in fiscal year 2016 and $144,000 in fiscal year
2017 in General Revenue Funds and two full-time
equivalent positions in each fiscal year shall be
used to increase technical assistance on program
design and evaluation for programs operated by
juvenile probation departments. This shall include,
but not be limited to:

providing in-debt consultative technical assis-
tance on program design, implementation, and
evaluation to local juvenile probation depart-
ments;

assisting juvenile probation departments in de-
veloping logic models for all programs;

developing recommended performance
measures by program type;

facilitating partnerships with universities,
community colleges, or larger probation de-
partments to assist departments with statistical
program evaluations where feasible;

following current research on juvenile justice
program design, implementation, and evalua-
tion; and,

disseminating best practices to juvenile proba-
tion departments.
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Staff who perform these duties shall be included in
the agency’s research function and shall not be re-
sponsible for monitoring departments’ compliance
with standards.

Grievance Procedures. From funds appropriated
above, the Juvenile Justice Department will adopt
and maintain employee disciplinary and grievance
procedures substantially equivalent to the Texas
Department of Criminal Justice’s employee griev-
ance procedures.

The Juvenile Justice Department Board’s discipli-
nary procedures shall allow an employee of the de-
partment to be represented by a designee of the
employee’s selection who may participate in the
hearing on behalf of an employee charged with any
type of disciplinary violation.

The Board’s grievance procedures shall attempt to
solve problems through a process which recognizes
the employee’s right to bring grievances pursuant
to the procedures in this section. The grievance
procedures shall include either independent media-
tion or independent, non-binding arbitration of dis-
putes between the employer and the employee if
the disciplining authority recommends that the em-
ployee be terminated or the employee is terminat-
ed.

Mental Health Services. Out of the funds appro-
priated above in Strategy A.l1.7, Mental Health
Services Grants, the Juvenile Justice Department
shall allocate $12,804,748 in fiscal year 2016 and
$12,804,748 in fiscal year 2017 to fund mental
health services provided by local juvenile proba-
tion departments. Funds subject to this provision
shall be used local juvenile probation departments
only for providing mental health services to juve-
nile offenders. Funds subject to this provision may
not be utilized for administration expenses of local
juvenile probation departments nor may they be
used to supplant local funding.

Probation Grants. From funds appropriated above
in Goal A, Community Juvenile Justice, the Juve-
nile Justice Department shall develop a juvenile
probation grant structure that:

adheres to the budget structure in the agen-
cy's bill pattern;

is straightforward in its requirements,
providing flexibility to juvenile probation
departments within the confines of the
agency budget structure and other provi-
sions of this Act; and,
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requires juvenile probation departments to
report expenditures in accordance with the
agency budget structure and agency grant
requirements.

Regional Diversion Alternatives. Out of funds
appropriated above the Texas Juvenile Justice De-
partment (TJJD) is appropriated $435,490 in fiscal
year 2016 and $9,139,405 in fiscal year 2017 in
General Revenue in Strategy A.1.8, Regional Di-
version Alternatives, for the implementation of a
regionalization program to keep juveniles closer to
home in lieu of commitment to the juvenile secure
facilities operated by the TJJD.

TJID shall develop a plan for the implementation
of regionalization of juveniles to keep juveniles
closer to home in lieu of commitment to the juve-
nile secure facilities operated by the Texas Juve-
nile Justice Department (TJJID). The regionaliza-
tion plan shall be developed through consultation
with juvenile probation departments to define re-
gions, identify post-adjudication facility capacity
for support of the plan, and with TJJD confirma-
tion that each region has defined, appropriate, re-
search-based programs for the target populations
under the regionalization plan. The plan shall in-
clude timelines for implementation, including min-
imization of use of state secure capacity and poten-
tial closure of TJID facilities. TJJID shall submit
the regionalization plan to the Chair of the House
Appropriations Committee, Chair of the Senate Fi-
nance Committee, Speaker of the House, Lieuten-
ant Governor, Office of the Governor, and the Leg-
islative Budget Board not later than January 1,
2016.

Out of funds appropriated above and contingent
upon the enactment of Senate Bill 1630, or similar
legislation by the Eighty-fourth Legislature,
$560,500 in fiscal year 2016 and $494,000 in fiscal
year 2017 in General Revenue Funds and seven
full-time equivalent positions are appropriated in
Strategy D.1.1, Office of the Independent Om-
budsman, for the expansion of duties of the office
to local secure facilities. If Senate Bill 1630 or
similar legislation is not enacted by the Eighty-
fourth Legislature, the appropriation and intent in
Section b shall have no effect.

Contingency for Behavioral Health Funds.
Notwithstanding appropriation authority granted
above, the Comptroller of Public Accounts shall
not allow the expenditure of General Revenue-
Related behavioral health funds for the Texas Ju-
venile Justice Department in Strategies A.1.1, Pre-
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vention and Intervention; A.1.3, Community Pro-
grams; A.1.4, Pre and Post Adjudication Facilities;
A.1.5, Commitment Diversion Initiatives; A.1.7,
Mental Health Services Grants; B.1.1, Assessment,
Orientation, and Placement; B.1.6, Health Care;
B.1.7, Mental Health (Psychiatric) Care; B.1.8, In-
tegrated Rehabilitation Treatment; and C.1.2, Pa-
role Programs and Services, in fiscal year 2017, as
identified in Art. IX, Sec. 10.04, Statewide Behav-
ioral Health Strategic Plan and Coordinated Ex-
penditures, if the Legislative Budget Board pro-
vides notification to the Comptroller of Public Ac-
counts that the agency's planned expenditure of
those funds in fiscal year 2017 does not satisfy the
requirements of Art. IX, Sec. 10.04, Statewide Be-
havioral Health Strategic Plan and Coordinated
Expenditures.

Mental Health Services. Out of the funds appro-
priated above in Strategy A.1.7, Mental Health
Services, the Juvenile Justice Department shall al-
locate $12,804,748 in fiscal year 2014 and
$12,804,748 in fiscal year 2015 to fund mental
health services provided by local juvenile proba-
tion departments. Funds subject to this provision
shall be used local juvenile probation departments
only for providing mental health services to juve-
nile offenders. Funds subject to this provision may
not be utilized for administration expenses of local
juvenile probation departments nor may they be
used to supplant local funding.
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1. Title 3 and Related Provisions

Family Code

Family Code Sec. 51.03. DELINQUENT CON-
DUCT; CONDUCT INDICATING A NEED FOR SU-
PERVISION. (b) Conduct indicating a need for supervi-
sion is:

(1) subject to Subsection (f), conduct, other
than a traffic offense, that violates:

(A) the penal laws of this state of the
grade of misdemeanor that are punishable by fine only;
or

(B) the penal ordinances of any political
subdivision of this state;

(2) the absence of a child on 10 or more days
or parts of days within a six-month period in the same
school year or on three or more days or parts of days
within a four-week period from school;

(3) the voluntary absence of a child from the
child's home without the consent of the child's parent or
guardian for a substantial length of time or without
intent to return;

(4) conduct prohibited by city ordinance or by
state law involving the inhalation of the fumes or vapors
of paint and other protective coatings or glue and other
adhesives and the volatile chemicals itemized in Section
485.001, Health and Safety Code;

(5) an act that violates a school district's pre-
viously communicated written standards of student
conduct for which the child has been expelled under
Section 37.007(c), Education Code;

(6) conduct that violates a reasonable and law-
ful order of a court entered under Section 264.305;

(7) notwithstanding Subsection (a)(1), conduct
described by Section 43.02(a) or (b) [43-02(a}H-er(2)],
Penal Code; or

(8) notwithstanding Subsection (a)(1), conduct
that violates Section 43.261, Penal Code.

Commentary by Kaci Singer

Source: SB 825

Effective Date: September 1, 2015

Applicability: Applies to offenses occurring on or be-
fore the effective date.

Summary of Changes: This makes conforming changes
to the section references to the Penal Code offense of
prostitution, which were amended to have one provision
specific to the person accepting a monetary benefit and
one provision specific to the person offering the mone-
tary benefit.

Family Code Sec. 51.03. DELINQUENT CON-
DUCT; CONDUCT INDICATING A NEED FOR SU-
PERVISION. (b) Conduct indicating a need for supervi-
sion is:

(1) subject to Subsection (f), conduct, other
than a traffic offense, that violates:

(A) the penal laws of this state of the
grade of misdemeanor that are punishable by fine only;
or

(B) the penal ordinances of any political
subdivision of this state;

(2) the absence of a child on 10 or more days
or parts of days within a six-month period in the same
school year or on three or more days or parts of days
within a four-week period from school;

(3) the voluntary absence of a child from the
child's home without the consent of the child's parent or
guardian for a substantial length of time or without
intent to return;

(4) conduct prohibited by city ordinance or by
state law involving the inhalation of the fumes or vapors
of paint and other protective coatings or glue and other
adhesives and the volatile chemicals itemized in Section
485.001, Health and Safety Code;

(5) an act that violates a school district's pre-
viously communicated written standards of student
conduct for which the child has been expelled under
Section 37.007(c), Education Code;

(6) [econduet—that—vielates—a—reasonable—and

[€P] notwithstanding Subsection (a)(1), con-
duct described by Section 43.02(a)(1) or (2), Penal
Code; or

(7) [8)] notwithstanding Subsection (a)(1),
conduct that violates Section 43.261, Penal Code.

Commentary by Kaci Singer

Source: SB 206

Effective Date: September 1, 2015

Applicability: Applies to violations occurring on or
after the effective date.

Summary of Changes: The Department of Family and
Protective Services (DFPS) is required to provide ser-
vices to at-risk youth (i.e., the STAR Program), aged
seven to seventeen. Current law provides that DFPS can
petition a district court to make a finding that a child is
an at-risk child. Upon such a finding, the court can order
the child and parents to participate in certain services. A
child’s failure to participate in those services constitutes
conduct indicating a need for supervision (CINS) and is
to be referred to the juvenile court. SB 206 repeals Fami-
ly Code Sections 264.303-306, the provisions that con-
tain the mechanism for taking a child to court for an at-
risk finding and the subsequent referral to juvenile court.
Thus, the definition of CINS in Family Code Section
51.03 has been modified to delete a violation of a STAR
court order as a type of conduct indicating a need for
supervision.
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Family Code Sec. 51.041. JURISDICTION AF-
TER APPEAL. (a) The court retains jurisdiction over a
person, without regard to the age of the person, for con-
duct engaged in by the person before becoming 17 years
of age if, as a result of an appeal by the person or the
state under Chapter 56 [erby—theperson—underArticle
4447, Code-of Criminal Procedure;] of an order of the
court, the order is reversed or modified and the case
remanded to the court by the appellate court.

Commentary by Kaci Singer

Source: SB 888

Effective Date: September 1, 2015

Applicability: Applies to a certification order issued on
or after the effective date, regardless of the date of the
offense.

Summary of Changes: This is a conforming change
related to the repeal of Article 44.47, Code of Criminal
Procedure, which is the current law that limits the appeal
rights of a juvenile certified to stand trial as an adult so
that an appeal cannot be taken until after the person is
convicted of, or receives deferred adjudication for, the
transferred offense(s). The impetus for this change was
the Houston case of Cameron Moon. In 2014, his certifi-
cation as an adult was overturned because the court
failed to conduct an individualized assessment of the
factors to be considered in making a certification deci-
sion and failed to document the reasons for the certifica-
tion in its order. This was the first successful appeal of a
certification in Texas in nearly 25 years. The secondary
issue raised with the appeal was the fact that it took
more than 6 years from the time of certification to the
appeal decision. Supporters of SB 888 cited that time
lapse and the fact that the individual was over 18-years
of age, made rehabilitation in the juvenile system una-
vailable to him, as grounds to allow a direct appeal of
the certification decision rather than waiting until the
conviction or deferred adjudication. This was the law
prior to January 1, 1996, at which point it was changed
in large part due to concerns over the length of the ap-
pellate process. To address this issue, certification ap-
peals must be given priority. The Texas Supreme Court
will be required to adopt rules to expedite these cases. It
should be noted that the prosecutor also has the right to
appeal a certification decision.

Family Code Sec. 51.13. EFFECT OF ADJUDI-
CATION OR DISPOSITION. (c) A child may not be
committed or transferred to a penal institution or other
facility used primarily for the execution of sentences of
persons convicted of crime, except:

(1) for temporary detention in a jail or lockup
pending juvenile court hearing or disposition under
conditions meeting the requirements of Section 51.12;

(2) after transfer for prosecution in criminal
court under Section 54.02, unless the juvenile court

orders the detention of the child in a certified juvenile
detention facility under Section 54.02(h); [ef]

(3) after transfer from the Texas Juvenile Jus-
tice Department under Section 245.151(c), Human Re-
sources Code; or

(4) after transfer from a post-adjudication se-
cure correctional facility, as that term is defined by
Section 54.04011.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.

Summary of Changes: In 2013, Travis County was
given the authority to commit juveniles to its post-
adjudication secure correctional facility in the same
manner as a commitment to the Texas Juvenile Justice
Department (TJJD). Unfortunately, not every law that
should have been amended was changed. Section
51.13(c), Family Code prohibits the commitment or
transfer of a juvenile to an adult penal institution or
other facility and sets forth certain exceptions. This
amendment adds in Subdivision (c)(4) an exception to
apply to circumstances when a juvenile is sent to the
Texas Department of Criminal Justice (TDCJ) after
transfer from the local post-adjudication secure correc-
tion facility in Travis County. This also applies to the
transfer of a juvenile who has been committed to TJID
under(c)(3).

Family Code Sec. 51.13. EFFECT OF ADJUDI-
CATION OR DISPOSITION. (d) An adjudication under
Section 54.03 that a child engaged in conduct that oc-
curred on or after January 1, 1996, and that constitutes a
felony offense resulting in commitment to the Texas
Juvenile Justice Department under Section 54.04(d)(2),
(d)(3), or (m) or 54.05(f) or commitment to a post-
adjudication secure correctional facility under Section
54.04011 for conduct that occurred on or after December
1, 2013, is a final felony conviction only for the purpos-
es of Sections 12.42(a), (b), and (c)(1) or Section
12.425, Penal Code.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.

Summary of Changes: This is a cleanup provision to
clarify that commitment to a post-adjudication secure
correctional facility for conduct that occurred on or after
December 1, 2013, is a final felony conviction for pun-
ishment enhancement in adult cases. This is identical to
a commitment to TJJD except that for TJJD purposes,
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the offense date is January 1, 1996. Only offenses com-
mitted on or after December 1, 2013, can result in com-
mitment to Travis County’s facility.

Family Code Section 53.03. DEFERRED PROS-
ECUTION. (h-1) If the child is alleged to have engaged
in delinquent conduct or conduct indicating a need for
supervision that violates Section 481.115, 481.1151,
481.116, 481.1161, 481.117, 481.118, or 481.121,
Health and Safety Code, deferred prosecution under this
section may include a condition that the child attend a
drug education program that is designed to educate
persons on the dangers of drug abuse and is approved by
the Department of State Health Services in accordance
with Section 521.374, Transportation Code.

Commentary by Kaci Singer

Source: HB 642

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Deferred prosecution for pos-
session of a controlled substance (all penalty groups) or
possession of marijuana may include a condition that the
child must attend a drug education program designed to
educate on the dangers of drug abuse. The program must
be approved by the Department of State Health Services.

Family Code Section 53.03. DEFERRED PROS-
ECUTION. (h-2) If the child is alleged to have engaged
in delinquent conduct or conduct indicating a need for
supervision that violates Section 106.02, 106.025,
106.04, 106.041, 106.05, or 106.07, Alcoholic Beverage
Code, or Section 49.02, Penal Code, deferred prosecu-
tion under this section may include a condition that the
child attend an alcohol awareness program described by
Section 106.115, Alcoholic Beverage Code.

Commentary by Kaci Singer

Source: HB 642

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Deferred prosecution for certain
alcohol-related offenses may include a condition requir-
ing the child to attend an alcohol awareness program.
The eligible offenses include purchase or attempt to
purchase alcohol by a minor, possession or consumption
of alcohol by a minor, misrepresentation of age, public
intoxication, and driving a vehicle or operating a water-
craft by a minor under the influence of any detectable
amount of alcohol.

Family Code Sec. 53.045. OFFENSES ELIGI-
BLE FOR DETERMINATE SENTENCE. (a) Except as

provided by Subsection (e), the prosecuting attorney
may refer the petition to the grand jury of the county in
which the court in which the petition is filed presides if
the petition alleges that the child engaged in delinquent
conduct that constitutes habitual felony conduct as de-
scribed by Section 51.031 or that included the violation
of any of the following provisions:

(1) Section 19.02, Penal Code (murder);

(2) Section 19.03, Penal Code (capital mur-
der);

(3) Section 19.04, Penal Code (manslaughter);

(4) Section 20.04, Penal Code (aggravated
kidnapping);

(5) Section 22.011, Penal Code (sexual as-
sault) or Section 22.021, Penal Code (aggravated sexual
assault);

(6) Section 22.02, Penal Code (aggravated as-
sault);

(7) Section 29.03, Penal Code (aggravated
robbery);

(8) Section 22.04, Penal Code (injury to a
child, elderly individual, or disabled individual), if the
offense is punishable as a felony, other than a state jail
felony;

(9) Section 22.05(b), Penal Code (felony dead-
ly conduct involving discharging a firearm);

(10) Subchapter D, Chapter 481, Health and
Safety Code, if the conduct constitutes a felony of the
first degree or an aggravated controlled substance felony
(certain offenses involving controlled substances);

(11) Section 15.03, Penal Code (criminal so-
licitation);

(12) Section 21.11(a)(1), Penal Code (inde-
cency with a child);

(13) Section 15.031, Penal Code (criminal so-
licitation of a minor);

(14) Section 15.01, Penal Code (criminal at-
tempt), if the offense attempted was an offense under
Section 19.02, Penal Code (murder), or Section 19.03,
Penal Code (capital murder), or an offense listed by
Article 42A.054(a) [Seetion—3e(a) ), Article—4212],
Code of Criminal Procedure;

(15) Section 28.02, Penal Code (arson), if bod-
ily injury or death is suffered by any person by reason of
the commission of the conduct;

(16) Section 49.08, Penal Code (intoxication
manslaughter); or

(17) Section 15.02, Penal Code (criminal con-
spiracy), if the offense made the subject of the criminal
conspiracy includes a violation of any of the provisions
referenced in Subdivisions (1) through (16).

Commentary by Kaci Singer

Source: HB 2299
Effective Date: January 1, 2017
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Applicability: This is a non-substantive revision and
renumbering that takes effect January 1, 2017.
Summary of Changes: This is a conforming amend-
ment related to the renumbering of Article 42.12, Code
of Criminal Procedure. The offenders currently known
as “3(g) offenses” will now be found in Article 42A.054,
Code of Criminal Procedure.

Family Code Sec. 54.04. DISPOSITION HEAR-
ING. (d) If the court or jury makes the finding specified
in Subsection (c) allowing the court to make a disposi-
tion in the case:

(1) the court or jury may, in addition to any
order required or authorized under Section 54.041 or
54.042, place the child on probation on such reasonable
and lawful terms as the court may determine:

(A) in the child's own home or in the
custody of a relative or other fit person; or
(B) subject to the finding under Subsec-
tion (c) on the placement of the child outside the child's
home, in:
(i) a suitable foster home;
(ii) a suitable public or pri-
vate residential treatment facility licensed by a state
governmental entity or exempted from licensure by state
law, except a facility operated by the Texas Juvenile
Justice Department; or
(iii) a suitable public or pri-
vate post-adjudication secure correctional facility that
meets the requirements of Section 51.125, except a
facility operated by the Texas Juvenile Justice Depart-
ment;

(2) if the court or jury found at the conclusion
of the adjudication hearing that the child engaged in
delinquent conduct that violates a penal law of this state
or the United States of the grade of felony, the court or
jury made a special commitment finding under Section
54.04013, and [#] the petition was not approved by the
grand jury under Section 53.045, the court may commit
the child to the Texas Juvenile Justice Department under
Section 54.04013, or a post-adjudication secure correc-
tional facility under Section 54.04011(c)(1), as applica-
ble, without a determinate sentence;

(3) if the court or jury found at the conclusion
of the adjudication hearing that the child engaged in
delinquent conduct that included a violation of a penal
law listed in Section 53.045(a) and if the petition was
approved by the grand jury under Section 53.045, the
court or jury may sentence the child to commitment in
the Texas Juvenile Justice Department or a post-
adjudication secure correctional facility under Section
54.04011(c)(2) with a possible transfer to the Texas
Department of Criminal Justice for a term of:

(A) not more than 40 years if the

conduct constitutes:
(i) a capital felony;

(i1) a felony of the first de-
gree; or
(iii) an aggravated con-
trolled substance felony;
(B) not more than 20 years if the con-
duct constitutes a felony of the second degree; or
(C) not more than 10 years if the con-
duct constitutes a felony of the third degree;

(4) the court may assign the child an appropri-
ate sanction level and sanctions as provided by the as-
signment guidelines in Section 59.003;

(5) the court may place the child in a suitable
nonsecure correctional facility that is registered and
meets the applicable standards for the facility as provid-
ed by Section 51.126; or

(6) if applicable, the court or jury may make a
disposition under Subsection (m) or Section
54.04011(c)(2)(A).

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2017

Applicability: Applies to conduct that occurs on or after
September 1, 2017.

Summary of Changes: Current law allows for an inde-
terminate commitment to the Texas Juvenile Justice
Department or to the Travis County post-adjudication
secure correctional facility for a felony offense. This
change provides that an indeterminate commitment may
only be made if the court makes a “special commitment
finding” under new Section 54.04013, Family Code.

Family Code Sec. 54.04013. SPECIAL COM-
MITMENT TO TEXAS JUVENILE JUSTICE DE-
PARTMENT. Notwithstanding any other provision of
this code, after a disposition hearing held in accordance
with Section 54.04, the juvenile court may commit a
child who is found to have engaged in delinquent con-
duct that constitutes a felony offense to the Texas Juve-
nile Justice Department without a determinate sentence
if the court makes a special commitment finding that the
child has behavioral health or other special needs that
cannot be met with the resources available in the com-
munity. The court should consider the findings of a
validated risk and needs assessment and the findings of
any other appropriate professional assessment available
to the court.

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2017

Applicability: Applies to conduct that occurs on or after
September 1, 2017.

Summary of Changes: As part of the continuing re-
forms aimed at reducing the number of juveniles com-
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mitted to the Texas Juvenile Justice Department (TJJD),
this change has the stated purpose of limiting who may
be committed to TJID or the Travis County post-
adjudication secure correctional facility. In order to
commit a juvenile with an indeterminate sentence, the
juvenile must have committed a felony and the court
must make a “special commitment finding,” which is
essentially an affirmative finding, that the child has
behavioral health or other special needs that cannot be
met with the resources available in the community. In
making its determination, the court should, but is not
required to, consider the findings of a validated risk and
needs assessment and any other professional assess-
ments available to the court. The “special commitment
finding” is not required to be made for a determinate
sentence commitment. It bears noting that this provision
only requires the “special commitment finding” to be
made in a disposition hearing under Section 54.04, Fam-
ily Code; it was not extended to a modification hearing
under Section 54.05, Family Code. This is possibly a
drafting oversight. Courts should likely consider mak-
ing this finding for every indeterminate commitment,
whether it is a direct commitment or a commitment as a
result of a modification hearing.

Family Code Sec. 54.0404 ELECTRONIC
TRANSMISSION OF CERTAIN VISUAL MATERIAL
DEPICTING A MINOR: EDUCATIONAL PRO-
GRAMS. (a) If a child is found to have engaged in con-
duct indicating a need for supervision described by
Section 51.03(b)(7) [5+03()}(8}], the juvenile court may
enter an order requiring the child to attend and success-
fully complete an educational program described by
Section 37.218, Education Code, or another equivalent
educational program.

Commentary by Kaci Singer

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This is a change as a result of
the bill to decriminalize failure to attend school. In addi-
tion to decriminalizing truancy, the law was changed to
remove truancy as conduct indicating a need for supervi-
sion (CINS). This change resulted in renumbering within
the definition of CINS and corresponding changes. This
change ensures that the reference in this subsection
continues to relate to “sexting.”

Family Code Sec. 54.047. ALCOHOL OR DRUG
RELATED OFFENSE. (a) If the court or jury finds at an
adjudication hearing for a child that the child engaged in
delinquent conduct or conduct indicating a need for

supervision [er—delinquent—conduet] that constitutes a
violation of Section 481.115, 481.1151, 481.116,

481.1161, 481.117, 481.118, or 481.121, Health and
Safety Code, the court may order that the child attend a
drug education program that is designed to educate
persons on the dangers of drug abuse and is approved by
the Department of State Health Services in accordance
with Section 521.374, Transportation Code.

(b) If the court or jury finds at an adjudication
hearing for a child that the child engaged in delinquent
conduct or conduct indicating a need for supervision that
violates the alcohol-related offenses in Section 106.02,
106.025, 106.04, 106.041, 106.05, or 106.07, Alcoholic
Beverage Code, or Section 49.02, Penal Code, the court
may order that the child attend an alcohol awareness
program described by Section 106.115, Alcoholic Bev-
erage Code.

(¢) The court shall, in addition to any order de-
scribed by Subsection (a) or (b), [subject—to—afinding
wnderSeetion54-04(¢);| order|[;inadditionto-any-other

order—authorized-by—thistitle;] that, in the manner pro-
vided by Section 106.071(d), Alcoholic Beverage Code:
(1) the child perform community service; and
(2) the child's driver's license or permit be
suspended or that the child be denied issuance of a driv-
er's license or permit.
(d) An order under this section:
(1) is subject to a finding under Section
54.04(¢c); and
(2) may be issued in addition to any other or-
der authorized by this title.
(e) The Department of State Health Services:
(1) is responsible for the administration of the
certification of drug education programs;
(2) may charge a nonrefundable application

fee for:
(A) initial certification of approval;

or
(B) renewal of the certification;
(3) shall adopt rules regarding drug education
programs approved under this section; and
(4) shall monitor and provide training to a per-
son who provides a drug education program.

() If the court orders a child under Subsection (a)
or (b) to attend a drug education program or alcohol
awareness program, unless the court determines that the
parent or guardian of the child is indigent and unable to
pay the cost, the court shall require the child's parent or a
guardian of the child to pay the cost of attending the
program. The court shall allow the child's parent or
guardian to pay the cost of attending the program in
installments.

Commentary by John Gonzales

Source: HB 642

Effective Date: September 1, 2015

Applicability: Applies to adjudication and disposition
orders rendered on or after the effective date.
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Summary of Changes: When a child is adjudicated for
an alcohol related offense, the judge is required to order
both community service and suspend or deny a child’s
driver’s license or permit. Depending on the offense, the
court must now also order the child to attend a drug
education or alcohol awareness program. Section
54.047, Family Code is retitled and adds several offens-
es to the list of adjudications in which a court has the
discretion to require a juvenile to attend a drug education
or alcohol awareness program. For a drug education
program the offenses include possession of substances in
penalty groups 1, 1-A, 2, 2-A, 3, 4 and possession of
marijuana. Driving a watercraft while under the influ-
ence of alcohol was added to this section of alcohol
related offenses. The court is still required to find that
the child is in need of rehabilitation or the protection of
the public or the child requires that disposition be made
before ordering a juvenile to participate in the programs.
The court must determine whether a parent is indigent
and if not, the parent will be responsible for payment of
the fee for the class which can be paid in installments.
The Department of State Health Services may charge a
fee for the application, approval and certification of the
programs.

Family Code Section 54.05. HEARING TO
MODIFY DISPOSITION. (b) Except for a commitment
to the Texas Juvenile Justice Department or to a post-
adjudication secure correctional facility under Section
54.04011[;—a—dispesition—under—Seetion—54-0402;] or a
placement on determinate sentence probation under
Section 54.04(q), all dispositions automatically termi-
nate when the child reaches the child's 18th birthday.

Commentary by Kaci Singer

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This is a conforming change
related to the decriminalization of failure to attend
school and the deletion of truancy as conduct indicating
a need for supervision. Section 54.0402, deleted here,
was a provision regarding a juvenile court disposition
order for truancy.

Family Code Sec. 54.06. JUDGMENTS FOR
SUPPORT. (e) The court shall apply the child support
guidelines under Subchapter C, Chapter 154, in an order
requiring the payment of child support under this sec-
tion. The court shall also require in an order to pay child
support under this section that health insurance and
dental insurance be provided for the child. Subchapter
D, Chapter 154, applies to an order requiring health
insurance and dental insurance for a child under this
section.

Commentary by John Gonzales

Source: SB 550

Effective Date: September 1, 2018

Applicability: Applies to a suit affecting the parent-
child relationship filed on or after the effective date.
Summary of Changes: When the juvenile court orders
placement of a child outside the home, a finding to order
or waive child support is required. Should the court
adjudge an order of support, Section 54.06 (e) now
requires the parent to maintain both health and dental
insurance coverage.

Senate Bill 219
Extensive Bill Text Omitted

AN ACT relating to the provision of health and
human services in this state, including the powers and
duties of the Health and Human Services Commission
and other state agencies, and the licensing of certain
health professionals; clarifying certain statutory provi-
sions; authorizing the imposition of fees.

Commentary by John Gonzales

Source: SB 219

Effective Date: April 2, 2015

Applicability: The bill makes non-substantive changes.
Summary of Changes: While SB 219 relates to the
reorganization of the Health and Human Services Com-
mission, juvenile justice practitioners will be most inter-
ested in its effect on Chapter 55 of the Family Code.
Chapter 55 is renamed Proceedings Concerning Children
with Mental Illness or Intellectual Disabilities. SB 219
updates sections that contain terminology recognized as
offensive or insensitive. The term “mental retardation”
has been deleted and replaced with the descriptive term
“intellectual disability.” References to the former De-
partment of Mental Health and Mental Retardation have
also been deleted and replaced with the Department of
State Health Services.

Family Code Sec. 56.01. RIGHT TO APPEAL.
(¢) An appeal may be taken:
(1) except as provided by Subsection (n), by or
on behalf of a child from an order entered under:
(A) Section 54.02 respecting transfer of
the child for prosecution as an adult;
(B) Section 54.03 with regard to delin-
quent conduct or conduct indicating a need for supervi-
sion;

(C) [B)] Section 54.04 disposing of the
case;

(D) [€€)] Section 54.05 respecting mod-
ification of a previous juvenile court disposition; or
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(E) [(®)] Chapter 55 by a juvenile court
committing a child to a facility for the mentally ill or
intellectually disabled [mentalyretarded]; or

(2) by a person from an order entered under
Section 54.11(i)(2) transferring the person to the custody
of the Texas Department of Criminal Justice.

Commentary by Kaci Singer

Source: SB 888

Effective Date: September 1, 2015

Applicability: Applies to a certification order issued on
or after the effective date, regardless of the date of the
offense.

Summary of Changes: Since January 1, 1996, juveniles
certified to stand trial as adults have not been permitted
to appeal the certification decision until after a convic-
tion in the criminal court. In 2003, this was expanded to
also allow an appeal after a granting of deferred adjudi-
cation in the adult court. One of the main reasons cited
for the limitations was that appeals take a long time and
end up delaying the trial. However, the fact that appeals
take so long was also one argument proffered in support
of changing the law to allow for an appeal to be taken
after the certification decision, without waiting for a
conviction or deferred adjudication, which is what this
change in law accomplishes. The impetus for this change
was the Houston case of Cameron Moon. 1In 2014,
Moon’s certification as an adult was overturned because
the court failed to conduct an individualized assessment
of the factors to be considered in making a certification
decision and failed to document the reasons for the
certification in its order. This was the first successful
appeal of a certification in Texas in nearly 25 years. The
secondary issue raised with the appeal was the fact that
it took more than 6 years from the time of certification to
the appeal decision. To address the issue regarding the
length of appeals and the impact of that delay in these
cases, the appeals must be given priority. The Texas
Supreme Court will be required to adopt rules to expe-
dite certification appeals.

Family Code Sec. 56.01. RIGHT TO APPEAL.
(g-1) An appeal from an order entered under Section
54.02 respecting transfer of the child for prosecution as

an adult does not stay the criminal proceedings pending
the disposition of that appeal.

Commentary by Kaci Singer

Source: SB 888

Effective Date: September 1, 2015

Applicability: Applies to juvenile court orders to waive
and transfer jurisdiction to criminal court on or after the
effective date.

Summary of Changes: As noted above, one of the
issues with regard to appeal of a certification decision is

the length of time that an appeal can take. In addition to
requirements that the appeal be expedited, this section
specifies that an appeal of a certification does not stay
the criminal proceedings. Thus, the adult court can pro-
ceed with the prosecution of the certified offense(s) even
though there is an appeal pending regarding the transfer
decision.

Family Code Sec. 56.01. RIGHT TO APPEAL.
(h) If the order appealed from takes custody of the child
from the child's [hkis] parent, guardian, or custodian or
waives jurisdiction under Section 54.02 and transfers the
child to criminal court for prosecution, the appeal has
precedence over all other cases.

(h-1) The supreme court shall adopt rules acceler-
ating the disposition by the appellate court and the su-
preme court of an appeal of an order waiving jurisdiction

under Section 54.02 and transferring a child to criminal
court for prosecution.

Commentary by Kaci Singer

Source: SB 888

Effective Date: September 1, 2015

Applicability: Applies to a certification order issued on
or after the effective date, regardless of the date of the
offense.

Summary of Changes: As noted above, one of the
issues with regard to appeal of a certification decision is
the length of time that an appeal can take. The changes
to Section 56.01(h) and (h-1) of the Family Code pro-
vide that, in addition to appeals of an order taking custo-
dy away from a parent, appeals related to a certification
decision have precedence over all other cases. Addition-
ally, the Texas Supreme Court must adopt rules acceler-
ating the disposition of such appeals by the appellate
court and Supreme Court.

Family Code Sec. 58.0022. FINGERPRINTS OR
PHOTOGRAPHS TO IDENTIFY RUNAWAYS. A law
enforcement officer who takes a child into custody with
probable cause to believe that the child has engaged in
conduct indicating a need for supervision as described
by Section 51.03(b)(2) [5+-03)3)] and who after rea-
sonable effort is unable to determine the identity of the
child, may fingerprint or photograph the child to estab-
lish the child's identity. On determination of the child's
identity or that the child cannot be identified by the
fingerprints or photographs, the law enforcement officer
shall immediately destroy all copies of the fingerprint
records or photographs of the child.

Commentary by Kaci Singer

Source: HB 2398
Effective Date: September 1, 2015
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Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This is a conforming change
related to the decriminalization of failure to attend
school and the deletion of truancy as conduct indicating
a need for supervision. This change ensures Section
58.0022, Family Code still refers to runaways.

Family Code Sec. 58.003. SEALING OF REC-
ORDS. (a) Except as provided by Subsections (b), [an€]
(c), and (e), the juvenile court shall order the sealing of
the records in the case [en-the-applieation| of a person
who has been found to have engaged in delinquent con-
duct or conduct indicating a need for supervision, or a
person taken into custody to determine whether the
person engaged in delinquent conduct or conduct indi-

cating a need for supervision, [en—thejuvenile—eourt's
ol hall order {1 y g

ords-inthe-case] if [the-courtfinds-that|:

(1) two years have elapsed since final dis-
charge of the person or since the last official action in
the person's case if there was no adjudication; and

(2) since the time specified in Subdivision (1),
the person has not been convicted of a felony or a mis-
demeanor involving moral turpitude or found to have
engaged in delinquent conduct or conduct indicating a
need for supervision and no proceeding is pending seek-
ing conviction or adjudication.

Commentary by Kaci Singer

Source: HB 263/SB 1707

Effective Date: September 1, 2015

Applicability: Applies to the records of a person who
becomes eligible for sealing under Sec. 58.003, Family
Code on or after the effective date. The former law
continues in effect for records eligible for sealing before
the effective date.

Summary of Changes: This change creates an automat-
ic sealing process. There will no longer be an application
filed by the person or an attorney on behalf of the per-
son, requesting to have his or her records sealed. Instead,
the responsibility falls to the court and the court staff to
determine if a person is eligible to have his or her rec-
ords sealed. For sealing cases in which the record in-
volves no adjudication or an adjudication for a misde-
meanor or CINS offense, the court will need to develop
a tickler system to know when two years have elapsed
since the child’s discharge in a case with an adjudication
or two years since the date of the last official action in a
case in which there was no adjudication. The court will
also need to run a criminal history search with the De-
partment of Public Safety (DPS) to determine if the
person is eligible for sealing under Section 58.003(a).
For a case involving a felony adjudication, the court will
need to run each case as the person is approaching 19
years of age to determine if the person meets the sealing

eligibility requirements in Section 58.003(c). In any case
in which the only reason the person does not qualify for
sealing is a pending case, the court will need to continue
running the criminal history until the case is resolved. If
the case does not result in a disqualifying conviction or
adjudication, the person becomes eligible for sealing at
the point of resolution. It bears noting, also, that the
elimination of an application process effectively elimi-
nates the ability to have records sealed earlier, as cur-
rently exists since there is no trigger for early considera-
tion.

Family Code Sec. 58.003. SEALING OF REC-
ORDS. (c-3) Notwithstanding Subsections (a) and (c)
and subject to Subsection (b), a juvenile court, on the
court's own motion and without a hearing, shall order the
sealing of records concerning a child found to have
engaged in conduct indicating a need for supervision
described by Section 51.03(b)(6) [54-93b}H] or taken
into custody to determine whether the child engaged in
conduct indicating a need for supervision described by
Section 51.03(b)(6) [5+03(b)7]. This subsection ap-
plies only to records related to conduct indicating a need
for supervision described by Section 51.03(b)(6)

[5+03¢b)A)].

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to the records of a person who
commits an offense or conduct that occurs on or after the
effective date.

Summary of Changes: This is a conforming change
related to the decriminalization of failure to attend
school and the deletion of truancy as conduct indicating
a need for supervision. This change ensures that this
subsection still applies to CINS prostitution.

Family Code Sec. 58.003. SEALING OF REC-
ORDS. (e) The court shall give the prosecuting attorney
for the juvenile court reasonable notice before a person's
records become eligible for sealing under Subsection (a)
or (c) and may [shall] hold a hearing before sealing the
[a] person's records if [underSubsection{a)-or(e)unless
| 5 . he riol hearing | . ,
the-eourt-and] the prosecuting attorney requests a hear-

ing [for-thejuventle-court-consent]. Reasonable notice of
the hearing shall be given to:

(1) the person who [made—the—application—or
whe] is the subject of the records at issue [ramed-in-the
metion];

(2) [the-prosceuting-attorney—tor-the—juvenile
eourt;

[6)] the authority granting the discharge if the
final discharge was from an institution or from parole;

(3) [4)] the public or private agency or insti-
tution having custody of the person's records [ramed-in

the-apphication-or-metion]; and
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4) [5)] the law enforcement agency having
custody of the person's files or records [named—in—the

application-or-meotion].
Commentary by Kaci Singer

Source: HB 263/SB 1707

Effective Date: September 1, 2015

Applicability: Applies to the records of a person who
becomes eligible for sealing under Sec. 58.003, Family
Code on or after the effective date. The former law
continues in effect for records eligible for sealing before
the effective date.

Summary of Changes: The amendment to Section
58.003(e) is part of the new automatic sealing provi-
sions. The court, after making its own determination that
a person is eligible to have his or her records sealed,
must give the prosecuting attorney notice. This notice
must be given prior to the time the records actually
become eligible for sealing. As such, the court will need
to conduct its checks prior to the timelines in Subsec-
tions (a) and (c) of Section 58.003. In addition, the
courts should conduct checks of eligibility again after
those timelines have expired. Current law provides that
there is a hearing to seal the records unless both the
juvenile and prosecutor agree that no hearing is neces-
sary. As such, a hearing is no longer required unless the
prosecutor requests one. Presumably, the prosecutor
would only request a hearing in felony sealing cases
since sealing in misdemeanor adjudication or no adjudi-
cation cases is mandatory when all criteria are met. An
implementation issue is presented when a hearing has
been requested and notice must be provided to the juve-
nile. It is not uncommon for juveniles to have moved
between the time the case was in court and the time the
records are eligible for sealing. The elimination of the
application or any affirmative steps by the juvenile
means that the court may not have a current address to
provide the notice required under the statute. It is un-
clear whether the prosecutor is authorized to go forward
with a hearing without due process notice to the subject
of the records. For future legislative proposals regarding
this provision, it will be important for practitioners to
track whether this results in fewer sealed records than
under current procedures.

Family Code Sec. 58.003. SEALING OF REC-
ORDS. (m) On request of the Department of Public
Safety, a juvenile court shall reopen and allow the de-
partment to inspect the files and records of the juvenile
court relating to an applicant for a license to carry a
[eeneealed] handgun under Subchapter H, Chapter 411,
Government Code.

Commentary by Nydia Thomas

Source: HB 910

Effective Date: January 1, 2016

Applicability: Applies to applications for open carry
licenses on or after the effective date.

Summary of Changes: This is a conforming change to
the sealing provisions contained in Section 58.003 of the
Family Code. Under current law, the Department of
Public Safety (DPS) is authorized to re-open a juvenile
file that has been sealed in order to determine the eligi-
bility of an applicant to carry a concealed handgun.
House Bill 910 enacted laws that would allow the state
of Texas to issue a license to openly carry handguns.
The amendment to Subsection (m) removes the refer-
ence to “concealed” handguns to permit inspection of
sealed juvenile records under the new open carry licens-
ing process.

Family Code Sec. 58.003. SEALING OF
RECORDS. (0) An agency or official named in the order
that cannot seal the records because the information
required in the order under Subsection (p) is incorrect or
insufficient shall notify the court issuing the order before
the 61st day after the date the agency or official receives
the order. The court shall notify the person who [made
the-applieation—or—whe] is the subject of the records at
issue [named—in—the—metion], or the attorney for that
person, before the 61st day after the date the court re-
ceives the notice that the agency or official cannot seal
the records because there is incorrect or insufficient
information in the order.

Commentary by Kaci Singer

Source: HB 263/SB 1707

Effective Date: September 1, 2015

Applicability: Applies to the records of a person who
becomes eligible for sealing under Section 58.003 of the
Family Code on or after the effective date. The former
law continues in effect for records eligible for sealing
before the effective date.

Summary of Changes: This is a conforming change to
Section 58.003(0) relating to the creation of automatic
sealing and the deletion of the requirement to apply for
sealing. The court is required to notify the person who is
subject of the records or his attorney if the records can-
not be fully sealed due to incorrect or insufficient infor-
mation in the order. Some practitioners have cited sever-
al issues with this. First, the removal of the child and his
attorney from the sealing process means the court must
on its own determine what entities might have records
without the benefit of an application completed by the
persons most likely to know that information; thus, there
are likely to be more instances of incorrect or insuffi-
cient information. Second, as noted earlier, it is highly
likely a child will have moved from the address refer-
enced in the court’s files, thereby making the process of
providing notice more difficult. Finally, since the child
has been removed from the process, this increases the
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likelihood that the court’s order could contain a mistakes
or other inaccurate information that cannot be addressed.
It is unclear what process can be implemented to comply
with the notice requirement under this provision.

Family Code Sec. 58.003. SEALING OF REC-

ORDS. (p) A [person—whe-iseligible to-seal records-may
a1 Lcation fortl i A I inai .

4l o which ¥ y
The—application—and] sealing order entered under this
section [en—the-applieation] must include the following

information or an explanation for why one or more of
the following is not included:
(1) the person's [applieant's]:

(A) full name;

(B) sex;

(C) race or ethnicity;

(D) date of birth;

(E) driver's license or identification
card number; and

(F) social security number;

(2) the offense charged against the person [ap-
phieant] or for which the person [applicant] was referred
to the juvenile justice system;

(3) the date on which and the county where the
offense was alleged to have been committed; and

(4) if a petition was filed in the juvenile court,
the cause number assigned to the petition and the court
and county in which the petition was filed.

Commentary by Kaci Singer

Source: HB 263/SB 1707

Effective Date: September 1, 2015

Applicability: Applies to the records of a person who
becomes eligible for sealing under Section 58.003,
Family Code, on or after the effective date. The former
law continues in effect for records eligible for sealing
before the effective date.

Summary of Changes: Section 58.003(p) contains a
conforming change related to the creation of the auto-
matic sealing process to delete references to the applica-
tion.

Family Code Sec.58.004. REDACTION OF
VICTIM'S PERSONALLY IDENTIFIABLE INFOR-
MATION. (a)  Notwithstanding any other law, before
disclosing any juvenile court record or file of a child as
authorized by this chapter or other law, the custodian of
the record or file must redact any personally identifiable
information about a victim of the child's delinquent
conduct or conduct indicating a need for supervision
who was under 18 years of age on the date the conduct
occurred.

(b) This section does not apply to information that

(1) necessary for an agency to provide services
(2) necessary for law enforcement purposes;

or

(3) shared within the statewide juvenile infor-
mation and case management system established under

Subchapter E.

Commentary by Jill Mata

Source: HB 4003

Effective Date: September 1, 2015

Applicability: Applies to victim information and docu-
ments relating to juvenile court cases without regard to
whether the conduct that is the basis of the case occurred
before, on, or after the effective date.

Summary of Changes: Newly added Section 58.004
requires the redaction of the personally identifiable
information about a victim under the age of 18 before
juvenile records can be disclosed to anyone unless the
information is necessary for an agency to provide ser-
vices to the victim or for law enforcement purposes.
Victim information shared in the Juvenile Case Man-
agement System (JCMS/Caseworker) is excluded from
this requirement.

Family Code Sec.58.0052. INTERAGENCY
SHARING OF CERTAIN NONEDUCATIONAL
RECORDS.

Commentary by Nydia Thomas

Source: SB 206

Effective Date: September 1, 2015

Applicability: This is a non-substantive clarification.
Summary of Changes: In 2011, the legislature enacted
new statutes in Chapter 58 of the Family Code to facili-
tate information sharing between various entities that
serve multi-system youth who receive services from two
or more juvenile service providers. The overall objec-
tive of the statute is to improve youth outcomes through
an established protocol for the exchange of information.
This amendment changes the heading to insert the word
“certain” to clarify that disclosures authorized under
Section 58.0052 are limited to those described in statute.

Family Code Sec.58.0053. INTERAGENCY
SHARING OF JUVENILE PROBATION RECORDS.
(a) On request by the Department of Family and Protec-
tive Services, a juvenile probation officer shall disclose
to the department the terms of probation of a child in the
department's conservatorship.

(b) To the extent of a conflict between this section
and another law of this state applicable to confidential
information held by a governmental agency, this section
controls.
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(c) This section does not affect the confidential
status of the information being shared. The information
may be released to a third party only as directed by a
court order or as otherwise authorized by law. Personally
identifiable information disclosed to the Department of
Family and Protective Services under this section is not
subject to disclosure to a third party under Chapter 552,
Government Code.

(d) The Department of Family and Protective
Services shall enter into a memorandum of understand-
ing with the Texas Juvenile Justice Department to adopt
procedures for handling information requests under this
section.

Commentary by Nydia Thomas

Source: SB 206

Effective Date: September 1, 2015

Applicability: Applies to records created on, before, or
after the effective date.

Summary of Changes: Newly added Section
58.0053(a), (Interagency Sharing of Juvenile Probation
Records) requires a juvenile probation officer to disclose
the terms and conditions of probation of a child under
the conservatorship of the Department of Family and
Protective Services (DFPS). Subsection (b) clarifies that
the disclosures authorized in this provision control over
any conflicting state law that applies to confidential
information held by a governmental agency. Subsection
(c) maintains the confidential status of the information
exchanged and authorizes release to a third party only by
court order or as otherwise permitted by law. DFPS is
prohibited from disclosing personally identifiable infor-
mation (i.e. name, identification numbers, etc.) to third
parties who request the information under the Chapter
552, Government Code, the Public Information Act.
Subsection (d) requires DFPS and the Texas Juvenile
Justice Department to enter into a memorandum of un-
derstanding (MOU) to adopt procedures for handling the
information requests permitted under this new provision.

Family Code Sec. 58.00711. RECORDS RELAT-
ING TO CHILDREN CHARGED WITH, [6R] CON-
VICTED OF, OR RECEIVING DEFERRED DISPOSI-
TION FOR FINE-ONLY MISDEMEANORS. (a) This
section applies only to a misdemeanor offense punisha-
ble by fine only, other than a traffic offense.

(b) Except as provided by Article 45.0217(b),
Code of Criminal Procedure, all records and files and
information stored by electronic means or otherwise,
from which a record or file could be generated, relating
to a child who is charged with, is convicted of, is found
not guilty of, had a charge dismissed for, [er-whe-has
recetved-a-dismissal-after-deferral-of disposition—for] or
is granted deferred disposition for an offense described
by Subsection (a) are confidential and may not be dis-
closed to the public.

Commentary by Nydia Thomas

Source: SB 1296

Effective Date: September 1, 2015

Applicability: This is a non-substantive reenactment of
existing law.

Summary of Changes: SB 1296 made a number of
comprehensive recodifications and corrective amend-
ments to statutes enacted during the 83" Regular Session
in 2013. The change affecting Section 58.00711, Family
Code consolidates language enacted in two different
bills (HB 528 and SB 394) from the 83™ Session which
attempted to address when and at what stage of justice
and municipal court proceedings a child’s criminal rec-
ords are considered confidential. This reenactment does
not make any substantive changes to this provision.

Family Code Sec. 58.106. DISSEMINATION OF
CONFIDENTIAL INFORMATION IN JUVENILE
JUSTICE INFORMATION SYSTEM [CONEIDENTI-
ALY

Commentary by Nydia Thomas

Source: SB 409

Effective Date: September 1, 2015

Applicability: This is a non-substantive change.
Summary of Changes: Chapter 58 of the Family Code
contains a number of provisions relating to confidentiali-
ty. This heading change clarifies that Section 58.106
specifically relates to the dissemination of confidential
information in the Juvenile Justice Information System
(JIIS), the statewide repository of juvenile records main-
tained by the Department of Public Safety.

Family Code Sec. 58.106. DISSEMINATION OF
CONFIDENTIAL INFORMATION IN JUVENILE
JUSTICE INFORMATION SYSTEM [CONEIDENT-
AHEITFY]. (a) Except as otherwise provided by this sec-
tion, information contained in the juvenile justice infor-
mation system is confidential information for the use of
the department and may not be disseminated by the
department except:

(1) with the permission of the juvenile offend-
er, to military personnel of this state or the United
States;

(2) to a criminal justice agency as defined by
Section 411.082, Government Code [persen-or-entityto
hi il 'jlgll Secti 083G
ernment-Code];

(3) to a noncriminal justice agency authorized
by federal statute or federal executive order to receive
juvenile justice record information;

(4) to a juvenile justice agency;
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(5) [#)] to the Texas Juvenile Justice Depart-
ment [Youth-Commission-and-the TexasJuvenile Proba-

1;

(6) [€5)] to the office of independent ombuds-
man of the Texas Juvenile Justice Department [Youth
Commission]; [and]

(7) [€6}] to a district, county, justice, or munic-
ipal court exercising jurisdiction over a juvenile, includ-
ing a court exercising jurisdiction over a juvenile under
Section 54.021; and

(8) to the Department of Family and Protective
Services as provided by Section 411.114, Government
Code.

Commentary by Nydia Thomas

Source: SB 409

Effective Date: September 1, 2015

Applicability: Applies to dissemination of information
on or after the effective date without regard to whether
the information was compiled before, on, or after that
date.

Summary of Changes: In 2013, the legislature estab-
lished the Fingerprint Advisory Committee to conduct a
comprehensive examination of fingerprint practices in
the state’s juvenile justice system. In a 2014 published
report, SB1769: A Report on Juvenile Fingerprinting
Practices in Texas, the advisory committee concluded
that the current practice of fingerprinting juvenile mis-
demeanor offenders was an essential component to
achieving the state’s public safety objectives. In order to
accomplish the basic aim of reducing the detrimental
effects of low-level delinquency offenses, the committee
recommended statutory changes that would limit the
dissemination of certain misdemeanor history without
impacting the ability of system stakeholders to exchange
needed information for interagency sharing, prosecution,
supervision and related programs and services. Senate
Bill 409 originated from the efforts of the Fingerprint
Advisory Committee.

Subsections (a) (2) and (a)(3) specify that infor-
mation contained in the juvenile justice information
system is confidential and may not be disseminated by
the Department of Public Safety (DPS) except to a crim-
inal justice agency as defined by Section 411.082, Gov-
ernment Code or a non-criminal justice agency author-
ized by federal statute or executive order. Non-criminal
justice agencies include various state licensing entities
that are permitted by statute to receive criminal history
information from DPS. Prior language which authorized
DPS to grant full access to all JIIS offense records to
non-criminal justice agencies or entities with access to
adult criminal history records under Section 411.083 has
been removed. Subsection (a)(5) updates the agency
name reference to the Texas Juvenile Justice Department
(TJJD) and removes language in order to expand the

access authority of TJJD for any agency purpose, not
just for statistical and analytical purposes. DPS is per-
mitted to disclose criminal violation history of children
in the JJIS to a county, justice or municipal court that
exercises jurisdiction in school cases under Section
54.021 of the Family Code. Subsection (a)(7) has been
amended to allow district courts to also receive infor-
mation on school cases. Subsection (a)(8) clarifies that
the Department of Family and Protective Services re-
tains full JJIS access (i.e., felony and adjudicated and
unadjudicated misdemeanor information) to facilitate
delinquency history background checks necessary for
the placement of children in conservatorship.

Family Code Sec. 58.106. DISSEMINATION OF
CONFIDENTIAL INFORMATION IN JUVENILE
JUSTICE INFORMATION SYSTEM [CONEIDENTI-
AEFY¥]. (a-1) The department may disseminate infor-
mation contained in the juvenile justice information

system to a noncriminal justice agency or entity not
listed in Subsection (a) to which the department may

grant access to adult criminal history record information
as provided by Section 411.083, Government Code, only
if the information does not relate to conduct indicating a
need for supervision or to delinquent conduct constitut-
ing a misdemeanor offense:

(1) for which a child is on deferred prosecu-
tion under Section 53.03;

(2) for which deferred prosecution was suc-
cessfully completed under Section 53.03;

(3) for which a charge was dropped or not pur-
sued for reasons other than a lack of probable cause;

(4) for which a charge is pending final adjudi-
cation under Section 54.03; or

(5) found by the juvenile court to be "not

n

true.
Commentary by Nydia Thomas

Source: SB 409

Effective Date: September 1, 2015

Applicability: Applies to dissemination of information
on or after the effective date without regard to whether
the information was compiled before, on, or after that
date.

Summary of Changes: Generally, a referral to juvenile
court under Title 3 of the Family Code triggers the
transmission of fingerprints and other information to the
Department of Public Safety (DPS) for inclusion in the
statewide Juvenile Justice Information System (JJIS).
Under current law, the transmission of the records col-
lected by law enforcement officers and juvenile justice
personnel under this provision is permitted for conduct
constituting a felony or misdemeanor punishable by
confinement in jail.  Although the information con-
tained in the juvenile justice information system is con-
fidential, there are certain criminal justice and non-
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criminal justice agencies that have specific statutory
authority to obtain criminal history information under
Chapter 411 of the Government Code. Non-criminal
justice agencies include various licensing entities such as
Board of Nursing, Board of Law Examiners and the
Texas Education Agency. DPS is permitted by a number
of different statutes to disclose criminal history infor-
mation to these entities.

As amended, the information disclosures author-
ized under this provision are intended to apply to non-
felony, unadjudicated conduct. Subsection (a-1) clari-
fies that DPS is permitted only to disseminate infor-
mation that does not relate to conduct indicating a need
for supervision (CINS) or misdemeanor delinquent
conduct under circumstances in which: 1) a child is on
deferred prosecution under Section 53.03, FC; 2) a child
has successfully completed deferred prosecution; 3) a
charge was dropped or not pursued for reasons other
than lack of probable cause; 4) the charge is pending
final adjudication under Section 54.03, FC; or 5) found
by the court to be “not true.” The reference to the term
“charge” makes it clear that this provision is intended to
govern each individual charge reported to DPS.

Family Code Sec. 58.106. DISSEMINATION OF
CONFIDENTIAL INFORMATION IN JUVENILE
JUSTICE INFORMATION SYSTEM [CONEIDENTI-
AEITY]._(a-2) Information disseminated under Subsec-
tion (a) or (a-1) remains confidential after dissemination
and may be disclosed by the recipient only as provided
by this title.

Commentary by Nydia Thomas

Source: SB 409

Effective Date: September 1, 2015

Applicability: Applies to dissemination of information
on or after the effective date without regard to whether
the information was compiled before, on, or after that
date.

Summary of Changes: Subsection (a-2) specifies that
any records released by the Department of Public Safety
(DPS) remains confidential and the receiving court or
entity may not share or make the information public
except as authorized under Title 3 of the Family Code.
It is important to note that DPS’ authority to disseminate
confidential delinquency summary “rap sheet” infor-
mation in the Juvenile Justice Information System for
felonies and adjudicated misdemeanor conduct is un-
changed.

Family Code Sec. 58.106. DISSEMINATION OF
CONFIDENTIAL INFORMATION IN JUVENILE
JUSTICE INFORMATION SYSTEM [CONEIDENTI-
AEFFY]. (b) Subsections (a) and (a-1) do [Subsection(a)

dees] not apply to a document maintained by a juvenile

justice agency that is the source of information collected
by the department.

Commentary by Nydia Thomas

Source: SB 409

Effective Date: September 1, 2015

Applicability: Applies to dissemination of information
on or after the effective date without regard to whether
the information was compiled before, on, or after that
date.

Summary of Changes: This is a conforming change to
the provision that specifies that the disclosures listed in
Subsection (a) and (a-1) do not apply to documents
maintained by a juvenile justice agency that is the source
of the information collected by DPS.

Family Code Sec. 58.106. DISSEMINATION OF
CONFIDENTIAL INFORMATION IN JUVENILE
JUSTICE INFORMATION SYSTEM [CONEIDENT-
AEIFY]. (¢) The department may, if necessary to protect
the welfare of the community, disseminate to the public
the following information relating to a juvenile who has
escaped from the custody of the Texas Juvenile Justice
Department [Youth-Commission] or from another secure
detention or correctional facility:

(1) the juvenile's name, including other names
by which the juvenile is known;

(2) the juvenile's physical description, includ-
ing sex, weight, height, race, ethnicity, eye color, hair
color, scars, marks, and tattoos;

(3) a photograph of the juvenile; and

(4) a description of the conduct for which the
juvenile was committed to the Texas Juvenile Justice
Department [Youth—Commission] or detained in the
secure detention or correctional facility, including the
level and degree of the alleged offense.

Commentary by Nydia Thomas

Source: SB 409

Effective Date: September 1, 2015

Applicability: Applies to dissemination of information
on or after the effective date without regard to whether
the information was compiled before, on, or after that
date.

Summary of Changes: The changes in Subsection (c)
and (c)(4) update agency name references to the Texas
Juvenile Justice Department (TJJD) and do not include
substantive changes.

Family Code Sec. 261.301. INVESTIGATION
OF REPORT. (i) If at any time during an investigation
of a report of child abuse or neglect to which the de-
partment has assigned the highest priority the depart-
ment is unable to locate the child who is the subject of
the report of abuse or neglect or the child's family, the
department shall notify the Department of Public Safety
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that the location of the child and the child's family is
unknown. If the Department of Public Safety locates the
child and the child's family, the Department of Public
Safety shall notify the department of the location of the

child and the child's family.

Commentary by John Gonzales

Source: HB 2053

Effective Date: September 1, 2015

Applicability: Applies to reports and investigations of
child abuse or neglect made on or after the effective
date.

Summary of Changes: The Texas Department of Fam-
ily and Protective Services (DFPS) must begin an inves-
tigation of child abuse or neglect assigned its highest
priority within 24 hours after receiving the report. As
amended, Section 261.301 of the Family Code requires
DFPS to notify the Department of Public Safety (DPS) if
the child or the child’s family who is the subject of the
investigation cannot be located. DPS is required to
notify DFPS when the child or family is located.

Family Code Sec. 265.004. USE OF EVIDENCE-
BASED PROGRAMS FOR AT-RISK FAMILIES.
a) To the extent that money is appropriated for the
purpose, the department shall fund evidence-based pro-
grams, including parenting education, home visitation,
family support services, mentoring, positive youth de-
velopment programs, and crisis counseling, offered by
community-based organizations that are designed to
prevent or ameliorate child abuse and neglect. The
[evidenee-based] programs funded under this subsection
may be offered by a child welfare board established
under Section 264.005, a local governmental board
granted the powers and duties of a child welfare board
under state law, [ef] a children's advocacy center estab-
lished under Section 264.402, or other persons deter-
mined appropriate by the department.

(a-1) The department shall ensure that not less
than 75 percent of the money appropriated for parenting
education programs under Subsection (a) funds evi-
dence-based programs described by Section 265.101(b)
and that the remainder of that money funds promising
practice programs described by Section 265.101(c¢).

(a-2) The department shall actively seek and ap-
ply for any available federal funds to support parenting
education programs provided under this section.

Commentary by John Gonzales

Source: HB 2630

Effective Date: September 1, 2015

Applicability: Applies to a program provided under
Chapter 265, Family Code, on or after the effective date.
Summary of Changes: The amendment to Section
265.004 of the Family Code requires Texas Department

of Family and Protective Services (DFPS) to use the
majority of funds allocated for parenting education on
programs that are evidence based. Evidence-based
programs for at-risk families are programs that have
proven to be effective in reducing both the risk factors
and rates of child abuse and neglect. DFPS is now re-
quired to pursue all possible federal funds that are avail-
able for educating parents on the prevention of child
abuse and neglect.

Editor’s Note: New Title 34 of the Family Code is included
in the segment on Legislation Affecting Truancy Reform and
School Attendance.

Alcoholic Beverage Code

Alcoholic Beverage Code Sec. 106.05. POSSES-
SION OF ALCOHOL BY A MINOR. (b) A minor may
possess an alcoholic beverage:

(1) while in the course and scope of the minor's
employment if the minor is an employee of a licensee or
permittee and the employment is not prohibited by this
code;

(2) if the minor is in the visible presence of his
adult parent, guardian, or spouse, or other adult to whom
the minor has been committed by a court; [ef]

(3) if the minor is under the immediate supervi-
sion of a commissioned peace officer engaged in enforc-
ing the provisions of this code; or

(4) if the beverage is lawfully provided to the
minor under Section 106.16.

Commentary by John Gonzales

Source: HB 909

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Under current law, a minor
may legally possess alcohol while in the scope of his
lawful employment for a business with a permit or li-
cense to sell alcohol, when in the visible presence of his
adult parents, guardian or spouse, and if the minor is
assisting in the enforcement of the liquor laws. The
amendment to Section 106.05 of the Alcoholic Beverage
Code expands the list of exceptions to the offense of
possession of alcohol by a minor to include an exception
for certain higher education culinary course work dis-
cussed in Section 106.16 below.

Alcoholic Beverage Code Sec. 106.06. PUR-
CHASE OF ALCOHOL FOR A MINOR; FURNISH-
ING ALCOHOL TO A MINOR. (b) A person may
purchase an alcoholic beverage for or give an alcoholic
beverage to a minor if the person is:

(1) [he-is] the minor's adult parent, guardian, or
spouse, or an adult in whose custody the minor has been
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committed by a court, and [he] is visibly present when
the minor possesses or consumes the alcoholic beverage;
or

(2) a person lawfully providing an alcoholic bev-
erage to a minor under Section 106.16.

Commentary by John Gonzales

Source: HB 909

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or
after the effective date.

Summary of Changes: This amendment conforms to
the new provision in Section 106.16, Exception for
Certain Course Work, which allows limited possession
of alcohol by a minor. As amended, this language
authorizes an educator that teaches a culinary class for
an institution of higher education to purchase and pro-
vide alcohol to a minor while attending class and under
the strict conditions discussed below in Section 106.16.

Alcoholic Beverage Code Sec. 106.071. PUN-
ISHMENT FOR ALCOHOL-RELATED OFFENSE BY
MINOR. (e) Community service ordered under this
section must be related to education about or prevention
of misuse of alcohol or drugs, as applicable, if programs
or services providing that education are available in the
community in which the court is located. If programs or
services providing that education are not available, the
court may order community service that it considers
appropriate for rehabilitative purposes.

Commentary by John Gonzales

Source: HB 642

Effective Date: September 1, 2015

Applicability: Applies to dispositional orders rendered
on or after the effective date.

Summary of Changes: Previously, when a child is
placed on community supervision for alcohol related
offenses, the sentencing judge has two options when
ordering community service. Under Section 106.71 of
the Alcoholic Beverage Code, the justice or municipal
court was required to order the child defendant to com-
munity service that educates on alcohol awareness and
the dangers of alcohol abuse. HB 642 adds Subsection
(e) to allow the court the additional option to order
community service that provides education on drug
abuse and drug-associated criminal activity.

Alcoholic Beverage Code Sec. 106.09. EM-
PLOYMENT OF MINORS. (a) Except as provided by
[#a] Subsections (b), (c), [and] (e), and (f) [efthissee-
tiert], no person may employ a person under 18 years of
age to sell, prepare, serve, or otherwise handle liquor, or
to assist in doing so.

Commentary by John Gonzales

Source: SB 1651

Effective Date: May 19, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This amendment to Section
106.09 adds the reference to new Subsection (f) to the
list of circumstances a minor may be employed to per-
form duties related to the sale, preparation, serving or
handling of alcohol.

Alcoholic Beverage Code Sec. 106.09. EM-
PLOYMENT OF MINORS. (f) The holder of a permit
or license providing for the on-premises consumption of
alcoholic beverages that derives less than 50 percent of
its gross receipts for the premises from the sale or ser-
vice of alcoholic beverages may employ a person under
18 vyears of age to work as a cashier for transactions
involving the sale of alcoholic beverages if the alcoholic
beverages are served by a person 18 years of age or
older.

Commentary by John Gonzales

Source: SB 1651

Effective Date: May 19, 2015

Applicability: Applies to offenses committed on or
after the effective date.

Summary of Changes: This amendment adds an excep-
tion to Section 106.09. Subsection (e) allows a holder of
a permit or license that also holds a food and beverage
certificate and derives less than 50% of its gross receipts
from the sale and service of alcoholic beverages to em-
ploy a person under the age of 18 years to work as a
cashier. This change does not allow the minor to serve
the alcohol but requires the alcohol to be served by a
person 18 years of age or older. Many grocery stores are
integrating restaurants into their stores and have been
unable to hire 16 and 17 year-old cashiers due to Texas
Alcoholic Beverage Code restrictions and Alcoholic
Beverage Commission rules.  This change allows a
business to employ 16 and 17 year-olds to work as cash-
iers for sales involving alcohol. This clarifies that a
person under the age of 18 years is prohibited from
handling or serving the alcohol. Representatives of the
Texas grocery story company HEB testified in the com-
mittee hearing on SB 1651.

Alcoholic Beverage Code Sec. 106.115. AT-
TENDANCE AT ALCOHOL AWARENESS COURSE;
LICENSE SUSPENSION. (a) On the placement of a
minor on deferred disposition for an offense under Sec-
tion 49.02, Penal Code, or under Section 106.02,
106.025, 106.04, 106.041, 106.05, or 106.07, the court
shall require the defendant to attend an alcohol aware-
ness program approved by the Department of State
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Health Services under this section, a drug education
program approved by the Department of State Health
Services in accordance with Section 521.374, Transpor-
tation Code, or a drug and alcohol driving awareness
program approved by the Texas Education Agency. On
conviction of a minor of an offense under one or more of
those sections, the court, in addition to assessing a fine
as provided by those sections, shall require a defendant
who has not been previously convicted of an offense
under one of those sections to attend an alcohol aware-
ness program, a drug education program, or a drug and
alcohol driving awareness program described by this
subsection. If the defendant has been previously con-
victed once or more of an offense under one or more of
those sections, the court may require the defendant to
attend an alcohol awareness program, a drug education
program, or a drug and alcohol driving awareness pro-
gram described by this subsection. If the defendant is
younger than 18 years of age, the court may require the
parent or guardian of the defendant to attend the pro-
gram with the defendant. The Department of State
Health Services:

(1) is responsible for the administration of the
certification of approved alcohol awareness programs;

(2) may charge a nonrefundable application

fee for:
(A) initial certification of the ap-
proval; or
(B) renewal of the certification;
(3) shall adopt rules regarding alcohol aware-
ness programs approved under this section; and
(4) shall monitor, coordinate, and provide
training to a person who provides an alcohol awareness
program.

Commentary by John Gonzales

Source: HB 642

Effective Date: September 1, 2015

Applicability: Applies to dispositional orders rendered
on or after the effective date.

Summary of Changes: The amendment to Section 106.
115 gives the court an additional mandatory course
option when a minor defendant is placed on deferred
disposition community supervision for an alcohol related
offense. Previously when a minor defendant was placed
on deferred disposition for public intoxication, purchase
of alcohol, attempt to purchase alcohol, consumption,
driving or operating a watercraft under the influence, in
possession, or presents a fake ID representing he is at
least 21 years old, the court was required to order the
minor defendant to attend either an alcohol awareness
program or a drug and alcohol awareness program. The
change now allows the court the option to order the
minor defendant to attend a drug education program
approved by the Department of State Health Services.

Alcoholic Beverage Code Section 106.115. AT-
TENDANCE AT ALCOHOL AWARENESS COURSE;
LICENSE SUSPENSION. (a) On the placement of a
minor on deferred disposition for an offense under Sec-
tion 49.02, Penal Code, or under Section 106.02,
106.025, 106.04, 106.041, 106.05, or 106.07, the court
shall require the defendant to attend an alcohol aware-
ness program approved by the Texas Department of
Licensing and Regulation [State-Health-Services]| under
this section or a drug and alcohol driving awareness
program approved by the Texas Education Agency. On
conviction of a minor of an offense under one or more of
those sections, the court, in addition to assessing a fine
as provided by those sections, shall require a defendant
who has not been previously convicted of an offense
under one of those sections to attend an alcohol aware-
ness program or a drug and alcohol driving awareness
program described by this subsection. If the defendant
has been previously convicted once or more of an of-
fense under one or more of those sections, the court may
require the defendant to attend an alcohol awareness
program or a drug and alcohol driving awareness pro-
gram described by this subsection. If the defendant is
younger than 18 years of age, the court may require the
parent or guardian of the defendant to attend the pro-
gram with the defendant. The Texas Department of
Licensing and Regulation or Texas Commission of
Licensing and Regulation, as appropriate [StateHealth
Serviees]:

(1) is responsible for the administration of the
certification of approved alcohol awareness programs;
(2) may charge a nonrefundable application

fee for:
(A) initial certification of the ap-
proval; or
(B) renewal of the certification;
(3) shall adopt rules regarding alcohol aware-
ness programs approved under this section; and
(4) shall monitor, coordinate, and provide
training to a person who provides an alcohol awareness
program.

(b-1) If the defendant resides in a county with a
population of 75,000 or less and access to an alcohol
awareness program is not readily available in the county,
the court may allow the defendant to take an online
alcohol awareness program if the Texas Department of
Licensing and Regulation [StateHealth-—Serviees] ap-
proves online courses or require the defendant to per-
form not less than eight hours of community service
related to alcohol abuse prevention or treatment and
approved by the Texas Department of Licensing and
Regulation [State Health-Serviees] under Subsection (b-
3) instead of attending the alcohol awareness program.
Community service ordered under this subsection is in
addition to community service ordered under Section
106.071(d).
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(b-3) The Texas Department of Licensing and
Regulation [StateHealth-Services] shall create a list of
community services related to alcohol abuse prevention
or treatment in each county in the state to which a judge
may sentence a defendant under Subsection (b-1).

Commentary by John Gonzales

Source: SB 202

Effective Date: September 1, 2017

Applicability: Applies to dispositional orders rendered
on or after the effective date.

Summary of Changes: Senate Bill 202 transferred
certain Department of State Health Services (DSHS)
programs to the Texas Department of Licensing and
Regulation (TDLR). One such transfer includes the
regulation of offender education providers from DSHS
to TDLR during the biennium ending August 31, 2019.
The amendment conforms to this transfer of regulation
to the TDLR. The legislative intent for this transfer is
to allow DSHS to focus more on its true mission of
improving the health and well-being of the people in
Texas.

Alcoholic Beverage Code Sec. 106.16. EXCEP-
TION FOR CERTAIN COURSE WORK. (a) In this
section:

(1) "Career school or college" has the mean-
ing assigned by Section 132.001, Education Code.

(2) "Taste" means to draw a beverage into the
mouth without swallowing or otherwise consuming the

beverage.
(b) Notwithstanding any other law, a minor may

taste an alcoholic beverage if:

(1) the minor:

(A) is at least 18 years old; and
(B) is enrolled:

(1) as a student at a public
or private institution of higher education or a career
school or college that offers a program in culinary arts,
viticulture, enology or wine technology, brewing or beer
technology, or distilled spirits production or technology:;
and

(ii) in a course that is part
of a program described by Subparagraph (i);

(2) the beverage is tasted for educational pur-
poses as part of the curriculum for the course described
by Subdivision (1)(B)(ii);

(3) the beverage is not purchased by the mi-
nor; and

(4) the service and tasting of the beverage is
supervised by a faculty or staff member who is at least
21 years of age.

(c) A public or private institution of higher edu-
cation or a career school or college is not required to
hold a license or permit to engage in the activities au-
thorized under this section.

Commentary by John Gonzales

Source: HB 909

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or
after the effective date.

Summary of Changes: Some institutions of higher
education offer culinary programs associated with the
production of liquor, beer or wine and include instruc-
tion in tasting alcohol as it relates to food. Some stu-
dents were unable to complete the course until after
attaining the age of 21. Section 106.16 was enacted to
allow, under strict conditions, the possession of alcohol
by a minor while attending class and for the sole purpose
of learning how alcohol and food complement one an-
other. This change would permit students under age 21
to fully participate in class lessons. The student must be
at least 18 years old and in the presence of a faculty
member who is at least 21 years of age. This amend-
ment clarifies that taste does not include consumption
but requires the student to expel the alcohol after tasting
it.

Business and Commerce Code

Business and Commerce Code Sec. 109.001.

DEFINITIONS. (5) "Confidential criminal record in-

formation of a child" means information about a person's
involvement in the criminal justice system resulting
from conduct that occurred or was alleged to occur when
the person was younger than 17 years of age that is

confidential under Chapter 45, Code of Criminal Proce-
dure, or other law. The term does not include:

(A) criminal record information of a
person certified to stand trial as an adult for that conduct,
as provided by Section 54.02, Family Code; or

(B) information relating to a traffic of-

fense.

(6) "Confidential juvenile record information"
means _information about a person's involvement in the
juvenile justice system that is confidential, sealed, under

restricted access, or required to be destroyed under
Chapter 58, Family Code, or other law, including:

(A) a description or notation of any re-
ferral to a juvenile probation department or court with
jurisdiction under Title 3, Family Code, including any

instances of being taken into custody, any informal
disposition of a custodial or referral event, or any formal
charges and the disposition of those charges:

(B) a photograph of the person taken
pursuant to a custodial event or other involvement in the
juvenile justice system under Title 3, Family Code; and

(C) personal identifying information of
the person contained in any other records of the person's
involvement in the juvenile justice system.




38

7) "Information service" has the meaning as-
signed by 47 U.S.C. Section 153.
(8) "Interactive computer service" has the

meaning assigned by 47 U.S.C. Section 230(f).

(9) "Telecommunications provider" has the
meaning assigned by Section 51.002, Utilities Code.

Commentary by Nydia Thomas

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to any publication of criminal
record information, confidential juvenile record infor-
mation, or confidential criminal record information of a
child that occurs on or after the effective date.

Summary of Changes: The statutory provisions gov-
erning the collection and maintenance of photographs of
juveniles were enacted nearly twenty years ago. Since
that time, changing technology has resulted in the emer-
gence of companies that seek to profit from websites
featuring adult arrest booking photos (i.e., mug shots)
and other identifying criminal record information on the
Internet. These businesses often post mug shots online
and then charge a fee for removal of the photographs
and information. Lawmakers have enacted legislation in
recent sessions to better regulate these practices.

Juvenile procedures include an intake or booking
process in which photographs and fingerprints may be
taken for purposes of the Juvenile Justice Information
System (JJIS). These photos are not “mug shots” but
may be used for pre-trial identification purposes such as
line-ups, array photographs, and show ups. Photographs
are also routinely taken by juvenile probation depart-
ments for file administration and by law enforcement for
investigative comparison and identification of runaways.
These photographs are confidential under Title 3 of the
Family Code. House Bill 1491 is an effort to add a
measure of protection and provide additional remedies
for children with juvenile and criminal records under the
Business and Commerce Code.

As amended, Section 109.001 adds definitions, in
Subdivisions (5) and (6), of confidential criminal record
information of a child and confidential juvenile record
information at any creation point or event under Title 3
of the Family Code or Article 45 of the Code of Crimi-
nal Procedure. The criminal records of a person certified
as an adult are excluded. Subdivisions (7) and (8) define
information service or interactive computer service as
defined under federal law. Subdivision (9) defines tele-
communications provider under state law.

Business and Commerce Code Sec. 109.002. AP-
PLICABILITY OF CHAPTER. (a) Except as provided
by Subsection (b), this [Fhis] chapter applies to:

(1) abusiness entity that:

(A) [5] publishes criminal rec-
ord information, including information:

(1) [€A)] originally obtained
pursuant to a request for public information under Chap-
ter 552, Government Code; or

(ii) [B)] purchased or oth-
erwise obtained by the entity or an affiliated business
entity from the Department of Public Safety under Sub-
chapter F, Chapter 411, Government Code; and

(B) [€2)] requires the pay-

O [EA)] of a fee in an

amount of $150 or more or other consideration of com-
parable value to remove criminal record information; or

(ii) [B)] of a fee or other
consideration to correct or modify criminal record in-
formation; or

(2) a business entity that publishes confiden-
tial juvenile record information or confidential criminal
record information of a child in a manner not permitted
by Chapter 58, Family Code, Chapter 45, Code of Crim-
inal Procedure, or other law, regardless of:

(A) the source of the information; or
(B) whether the business _entity
charges a fee for access to or removal or correction of
the information.
(b)_This chapter does not apply to:

(1) a statewide juvenile information and case
management system authorized by Subchapter E, Chap-
ter 58, Family Code;

(2) a publication of general circulation or an
Internet website related to such a publication that con-
tains news or other information, including a magazine,
periodical newsletter, newspaper, pamphlet, or report;

(3) aradio or television station that holds a li-

cense issued by the Federal Communications Commis-
sion;

ment:

(4) an entity that provides an information ser-
vice or that is an interactive computer service; or
(5) atelecommunications provider.

Commentary by Nydia Thomas

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to any publication of criminal
record information, confidential juvenile record infor-
mation, or confidential criminal record information of a
child that occurs on or after the effective date.

Summary of Changes: Subsection (a)(2) makes Chap-
ter 109 of the Business and Commerce Code applicable
to a business entity that publishes confidential juvenile
record information or confidential criminal record in-
formation of a child in a manner not permitted by Chap-
ter 58, Family Code, Chapter 45, Code of Criminal
Procedure, or other law, regardless of the source of the
information or whether the business entity charges a fee
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for access to or removal or correction of the information.
The provisions contained in Chapter 109 do not apply to
the statewide juvenile information and case management
system (also known as JCMS). Subdivisions (2-5) make
the chapter inapplicable to newspaper and Internet pub-
lications, radio and television stations licensed by the
FCC and information on interactive computer services or
telecommunication providers.

Business and Commerce Code
Sec. 109.0045. PUBLICATION OF CONFIDENTIAL
JUVENILE RECORD INFORMATION OR CONFI-
DENTIAL CRIMINAL RECORD INFORMATION OF
A CHILD PROHIBITED. (a) A business entity may not
publish confidential juvenile record information or con-
fidential criminal record information of a child.

(b) _If a business entity receives a written notice
by any person that the business entity is publishing
information in violation of this section, the business
entity must immediately remove the information from
the website or publication.

(c) If the business entity confirms that the infor-
mation is not confidential juvenile record information or
confidential criminal record information of a child and is
not otherwise prohibited from publication, the business
entity may republish the information.

(d) This section does not entitle a business entity
to_access confidential juvenile record information or
confidential criminal record information of a child.

(e) A business entity does not violate this chapter
if the business entity published confidential juvenile
record information or confidential criminal record in-
formation of a child and:

(1) the child who is the subject of the records
gives written consent to the publication on or after the
18th birthday of the child;

(2) the publication of the information is au-
thorized or required by other law; or

(3) the business entity is an interactive com-
puter service, as defined by 47 U.S.C. Section 230, and
published material provided by another person.

Commentary by Nydia Thomas

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to any publication of criminal
record information, confidential juvenile record infor-
mation, or confidential criminal record information of a
child that occurs on or after the effective date.

Summary of Changes: Section 109.0045 specifies that
a business entity may not publish confidential juvenile
record information or confidential criminal record in-
formation of a child. Subsection (b) requires the busi-
ness entity to immediately remove information from the
website or publication upon receiving a written notice
that the information has been published in violation of

this provision. The information may be republished
under Subsection (c) if the entity confirms that the in-
formation is not a confidential juvenile record or crimi-
nal record information of a child or is not otherwise
prohibited. Subsection (d) clarifies, in compliance with
other state law, that the business entity is not entitled to
access the confidential record information of a juvenile
or child. Subsection (e) specifies that the law is not
violated if the business obtains written consent on or
after the child’s 18" birthday or the publication is per-
mitted under law or the business is an interactive com-
puter service that publishes material provided by another
person. Some practitioners have expressed concerns that
the consent exception may create a mechanism that
opens delinquency records and criminal records of chil-
dren in a manner not authorized by the Family Code or
Code of Criminal Procedure.

Business and Commerce Code Sec. 109.005. (a-
1) Except as provided by Section 109.0045(¢), a busi-
ness entity may not publish any information with respect
to which the business entity has knowledge or has re-
ceived notice that the information is confidential juve-
nile record information or confidential criminal record
information of a child.

(b) A business entity that publishes information
in violation of this section [Subseetion(a}] is liable to
the individual who is the subject of the information in an
amount not to exceed $500 for each separate violation
and, in the case of a continuing violation, an amount not
to exceed $500 for each subsequent day on which the
violation occurs.

Commentary by Nydia Thomas

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to any publication of criminal
record information, confidential juvenile record infor-
mation, or confidential criminal record information of a
child that occurs on or after the effective date.

Summary of Changes: Section 109.005(a-1) prohibits
publication of confidential juvenile record information
or confidential criminal record information if the busi-
ness entity has knowledge or has received notice that the
information is confidential.

Business and Commerce Code Sec. 109.006.
CIVIL PENALTY; INJUNCTION. (a) A business
entity that publishes criminal record information, confi-
dential juvenile record information, or confidential crim-
inal record information of a child in violation of this
chapter is liable to the state for a civil penalty in an
amount not to exceed $500 for each separate violation
and, in the case of a continuing violation, an amount not
to exceed $500 for each subsequent day on which the
violation occurs. For purposes of this subsection, each
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[ersminal] record published in violation of this chapter
constitutes a separate violation.

Commentary by Nydia Thomas

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to any publication of criminal
record information, confidential juvenile record infor-
mation, or confidential criminal record information of a
child that occurs on or after the effective date.

Summary of Changes: As amended, Section 106.009
provides a penalty and injunctive relief against any
business entity that publishes criminal record infor-
mation, confidential juvenile record information, or
confidential criminal record information of a child in
violation of Chapter 109 of the Business and Commerce
Code. The business is liable to the state for a civil pen-
alty in an amount up to $500 for each separate violation.
The penalty for continuing violations is an amount up to
$500 for each subsequent day on which the violation
occurs. Each record published in violation constitutes a
separate violation.

Business and Commerce Code Sec. 109.007.
VENUE. An action under this chapter must be brought
in a district court:

(1) in Travis County if the action is brought by
the attorney general;

(2) in the county in which the person who is the
subject of the criminal record information, confidential
juvenile record information, or confidential criminal
record information of a child resides; or

(3) in the county in which the business entity is
located.

Commentary by Nydia Thomas

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to any publication of criminal
record information, confidential juvenile record infor-
mation, or confidential criminal record information of a
child that occurs on or after the effective date.

Summary of Changes: Section 109.007 specifies that
venue for an action under Chapter 109 may be brought
in the district court of Travis County if brought by the
attorney general, in the county of residence of the sub-
ject of the record information, or in the county in which
the business is located.

Code of Criminal Procedure

Code of Criminal Procedure Art. 2.139. VIDEO
RECORDINGS OF ARRESTS FOR INTOXICATION
OFFENSES. A person stopped or arrested on suspicion

of an offense under Section 49.04, 49.045, 49.07, or
49.08, Penal Code, is entitled to receive from a law
enforcement agency employing the peace officer who
made the stop or arrest a copy of any video made by or
at the direction of the officer that contains footage of:

(1) the stop;

(2) the arrest;

(3) the conduct of the person stopped during
any interaction with the officer, including during the
administration of a field sobriety test; or

(4) a procedure in which a specimen of the
person's breath or blood is taken.

Commentary by Kyle Dufour

Source: HB 3791

Effective Date: September 1, 2015

Applicability: Applies to a recording of conduct that
occurs on or after the effective date.

Summary of Changes: The amendment to Article 2.139
requires law enforcement to make available to a person
stopped or arrested for a driving intoxication crime, a
copy of any video resulting from the stop or arrest. Since
defense attorneys cannot release video evidence provid-
ed pursuant to criminal discovery laws to a client, some
suggest that an accused person would likely benefit from
being able to watch a video provided by law enforce-
ment at home without counsel present. Others argue that
the bill language provides no specific deadline require-
ments or guidance on compliance. The bill also does not
address who is responsible for costs of producing copies,
to whom request must be made or whether the accused is
entitled to notice that the video is available to them.

Code of Criminal Procedure Art. 4.14. JURIS-
DICTION OF MUNICIPAL COURT. (f) A municipality
with a population of 1.19 [+9] million or more and
another municipality contiguous to that municipality
may enter into an agreement providing concurrent juris-
diction for the municipal courts of either jurisdiction for
all criminal cases arising from offenses under state law
that are:

(1) committed on the boundary of those mu-
nicipalities or within 200 yards of that boundary; and
(2) punishable by fine only.

Commentary by Kyle Dufour

Source: SB 631

Effective Date: June 19, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: The amendment to Article 4.14
of the Code of Criminal Procedure reduces the popula-
tion threshold of a municipality that is authorized con-
tract with another contiguous municipality to provide
concurrent jurisdiction for municipal courts in both
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jurisdictions to give law enforcement the ability to real-
locate valuable resources. The current threshold appears
to apply to one city in Texas. Some suggest, however,
that if the population threshold is reduced, the law would
apply to more municipalities such as San Antonio.

Code of Criminal Procedure Art. 4.18. CLAIM
OF UNDERAGE. (g) This article does not apply to a
claim of a defect or error in a discretionary transfer
proceeding in juvenile court. A defendant may appeal a
defect or error only as provided by Chapter 56, Family
Code [Article 44.47].

Commentary by Kaci Singer

Source: SB 888

Effective Date: September 1, 2015

Applicability: Applies to appeals filed on or after the
effective date.

Summary of Changes: This conforming amendment in
Article 4.18 of the Code of Criminal Procedure relates to
changes made in the Family Code that allow a child or
prosecutor to appeal a certification decision.

Code of Criminal Procedure, Art. 12.01. [LIMI-
TATIONS] FELONIES. Except as provided in Article
12.03, felony indictments may be presented within these
limits, and not afterward:

(1) no limitation:

(A) murder and manslaughter;

(B) sexual assault under Section
22.011(a)(2), Penal Code, or aggravated sexual assault
under Section 22.021(a)(1)(B), Penal Code;

(C) sexual assault, if during the in-
vestigation of the offense biological matter is collected
and subjected to forensic DNA testing and the testing
results show that the matter does not match the victim or
any other person whose identity is readily ascertained;

(D) continuous sexual abuse of
young child or children under Section 21.02, Penal
Code;

(E) indecency with a child under
Section 21.11, Penal Code;

(F) an offense involving leaving the
scene of an accident under Section 550.021, Transporta-
tion Code, if the accident resulted in the death of a per-
son;

(G) trafficking of persons under Sec-
tion 20A.02(a)(7) or (8), Penal Code; [of]

(H) continuous trafficking of persons
under Section 20A.03, Penal Code; or

(I) compelling prostitution under
Section 43.05(a)(2), Penal Code;

(2) ten years from the date of the commission
of the offense:

(A) theft of any estate, real, person-
al or mixed, by an executor, administrator, guardian or
trustee, with intent to defraud any creditor, heir, legatee,
ward, distributee, beneficiary or settlor of a trust inter-
ested in such estate;

(B) theft by a public servant of
government property over which he exercises control in
his official capacity;

(C) forgery or the uttering, using or
passing of forged instruments;

(D) injury to an elderly or disabled
individual punishable as a felony of the first degree
under Section 22.04, Penal Code;

(E) sexual assault, except as pro-
vided by Subdivision (1);

(F) arson;

(G) trafficking of persons under
Section 20A.02(a)(1), (2), (3), or (4), Penal Code; or

(H) compelling prostitution under
Section 43.05(a)(1), Penal Code;

(3) seven years from the date of the commis-
sion of the offense:

(A) misapplication of fiduciary
property or property of a financial institution;

(B) securing execution of document
by deception;

(C) a felony violation under Chap-
ter 162, Tax Code;

(D) false statement to obtain prop-
erty or credit under Section 32.32, Penal Code;

(E) money laundering;

(F) credit card or debit card abuse
under Section 32.31, Penal Code;

(G) fraudulent use or possession of
identifying information under Section 32.51, Penal
Code;

(H) Medicaid fraud under Section
35A.02, Penal Code; or

(D) bigamy under Section 25.01,
Penal Code, except as provided by Subdivision
(6);

(4) five years from the date of the commission
of the offense:

(A) theft or robbery;

(B) except as provided by Subdivi-
sion (5), kidnapping or burglary;

(C) injury to an elderly or disabled
individual that is not punishable as a felony of the first
degree under Section 22.04, Penal Code;

(D) abandoning or endangering a
child; or

(E) insurance fraud,

(5) if the investigation of the offense shows
that the victim is younger than 17 years of age at the
time the offense is committed, 20 years from the 18th
birthday of the victim of one of the following offenses:
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(A) sexual performance by a child
under Section 43.25, Penal Code;
(B) aggravated kidnapping under
Section 20.04(a)(4), Penal Code, if the defendant com-
mitted the offense with the intent to violate or abuse the
victim sexually; or
(C) burglary under Section 30.02,
Penal Code, if the offense is punishable under Subsec-
tion (d) of that section and the defendant committed the
offense with the intent to commit an offense described
by Subdivision (1)(B) or (D) of this article or Paragraph
(B) of this subdivision;
(6) ten years from the 18th birthday of the
victim of the offense:
(A) trafficking of persons under
Section 20A.02(a)(5) or (6), Penal Code;
(B) injury to a child under Section
22.04, Penal Code; or
(C) [compelling—prostitution—under
[B)] bigamy under Section 25.01,
Penal Code, if the investigation of the offense shows
that the person, other than the legal spouse of the de-
fendant, whom the defendant marries or purports to
marry or with whom the defendant lives under the ap-
pearance of being married is younger than 18 years of
age at the time the offense is committed; or
(7) three years from the date of the commis-
sion of the offense: all other felonies.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: This provision does not apply to an of-
fense if the prosecution of that offense becomes barred
by limitation before the effective date. The prosecution
of that offense remains barred as if the change in this
law had not taken effect.

Summary of Changes: In 2009, the Texas Legislature
created the Texas Human Trafficking Prevention Task
Force designed to collaborate with the state and federal
government in an effort to prevent human trafficking,
increase data collection, provide public education and
victim services, and training for various state actors.
According to a 2014 human trafficking report issued by
the Department of Public Safety, sex trafficking is the
fastest-growing business of organized crime and the
third-largest criminal enterprise in the world. Further,
the report states that Texas was the second-largest
source of tips to a national human trafficking hotline in
2013. Current law provides that a felony indictment
must be brought against a person accused of compelling
prostitution of a child within ten years from the 18th
birthday of the victim of the offense. Many suggest that
a child victim of sex trafficking is impacted for life and
some measure of justice should always be available for

them. As amended, Article 12.01 would eliminate the
statute of limitations for compelling prostitution of chil-
dren making it consistent with the limitations period of
the similar crime of child sex trafficking and allowing
child victims more time to come forward.

Code of Criminal Procedure Art. 14.06. MUST
TAKE OFFENDER BEFORE MAGISTRATE.
(d) Subsection (c) applies only to a person charged with
committing an offense under:

(1) Section 481.121, Health and Safety Code,
if the offense is punishable under Subsection (b)(1) or
(2) of that section;

(1-a) Section 481.1161, Health and Safety
Code, if the offense is punishable under Subsection
(b)(1) or (2) of that section;

(2) Section 28.03, Penal Code, if the offense
is punishable under Subsection (b)(2) of that section;

(3) Section 28.08, Penal Code, if the offense
is punishable under Subsection (b)(2) or (3) [(b)} )] of
that section,;

(4) Section 31.03, Penal Code, if the offense
is punishable under Subsection (e)(2)(A) of that section;

(5) Section 31.04, Penal Code, if the offense
is punishable under Subsection (e)(2) of that section;

(6) Section 38.114, Penal Code, if the offense
is punishable as a Class B misdemeanor; or

(7) Section 521.457, Transportation Code.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Generally, the law allows peace
officers to issue citations for certain Class B misde-
meanor offenses and higher in lieu of making an arrest.
The law currently allows peace officers to issue a cita-
tion for Class B misdemeanor graffiti. As amended,
Article 14.06 of the Code of Criminal Procedure now
allows the issuance of citations for Class A or B misde-
meanor graffiti.

Code of Criminal Procedure Art. 18.01. SEARCH
WARRANT. (b-1)(1) For purposes of this article, a
magistrate may consider information communicated by
telephone or other reliable electronic means in determin-
ing whether to issue a search warrant. The magistrate

may examine an applicant for a search warrant and any
person on whose testimony the application is based. The

applicant or other person must be placed under oath
before the examination.

(2) If an applicant for a search warrant attests
to the contents of an affidavit submitted by reliable
electronic means, the magistrate must acknowledge the

attestation in writing on the affidavit. If the magistrate
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considers additional testimony or exhibits, the magistrate
must:

(A) ensure that the testimony is rec-
orded verbatim by an electronic recording device, by a
court reporter, or in writing;

(B) ensure that any recording or re-
porter's notes are transcribed and that the transcription is
certified as accurate and is preserved;

(C) sign, certify the accuracy of, and
preserve any other written record; and

(D) ensure that the exhibits are pre-

served.
(3) An applicant for a search warrant who sub-
mits information as authorized by this subsection must

prepare a proposed duplicate original of the warrant and
must read or otherwise transmit its contents verbatim to

the magistrate. A magistrate must enter into an original
search warrant the contents of a proposed duplicate

original that are read to the magistrate. If the applicant
transmits the contents by reliable electronic means, the
transmission received by the magistrate may serve as the
original search warrant.

(4) The magistrate may modify a search war-
rant that is submitted as described by Subdivision

(3). If the magistrate modifies the warrant, the
magistrate must:

(A) transmit the modified version to
the applicant by reliable electronic means; or

(B) file the modified original and di-

rect the applicant to modify the proposed duplicate orig-
inal accordingly.

(5) A magistrate who issues a search warrant
for which information is provided by telephone or relia-
ble electronic means must:

(A) sign the original documents;

(B) enter the date and time of issu-
ance on the warrant; and

(C) transmit the warrant by reliable
electronic means to the applicant or direct the applicant
to sign the judge's name and enter the date and time on
the duplicate original.

(6) Evidence obtained pursuant to a
search warrant for which information was provided in
accordance with this subsection is not subject to sup-
pression on the ground that issuing the warrant in com-
pliance with this subsection was unreasonable under the
circumstances, absent a finding of bad faith.

Commentary by Kyle Dufour

Source: HB 326

Effective Date: September 1, 2015

Applicability: Applies to a search warrant that is issued
on or after the effective date.

Summary of Changes: As amended, Article 18.01 of
the Code of Criminal Procedure authorizes a magistrate
to consider information communicated by telephone or

other reliable electronic means in determining whether
to issue a search warrant. The magistrate is authorized
to examine a search warrant applicant under oath and is
required to acknowledge in writing on the affidavit, an
applicant’s attestation of an affidavit submitted by relia-
ble electronic means. Current law requires a law en-
forcement officer to support the issuance of a search
warrant to a magistrate by presenting certain information
either by physically walking to the magistrate or by
sending a fax. This practice may present logistical diffi-
culties for large counties and jurisdictions. In addition to
fax and physical presence, federal rules allow an officer
to provide information by e-mail or phone. Practitioners
have suggested that this statute should more closely
track the language of the federal rules so as to avoid
confusion. One cited example relates to the requirement
that a judge ensure the preservation of certain exhibits
supporting affidavits, while the federal rule requires
exhibits to be filed. Since the term “preserved” is not
defined, some argue that it is unclear how such exhibits
would be accessed, which could lead to varying treat-
ment by judges or peace officers.

Code of Criminal Procedure Art. 18.02.
GROUNDS FOR ISSUANCE. (a) A search warrant may
be issued to search for and seize:

(1) property acquired by theft or in any other
manner which makes its acquisition a penal offense;

(2) property specially designed, made, or
adapted for or commonly used in the commission of an
offense;

(3) arms and munitions kept or prepared for
the purposes of insurrection or riot;

(4) weapons prohibited by the Penal Code;

(5) gambling devices or equipment, altered
gambling equipment, or gambling paraphernalia;

(6) obscene materials kept or prepared for
commercial distribution or exhibition, subject to the
additional rules set forth by law;

(7) a drug, controlled substance, immediate
precursor, chemical precursor, or other controlled sub-
stance property, including an apparatus or paraphernalia
kept, prepared, or manufactured in violation of the laws
of this state;

(8) any property the possession of which is
prohibited by law;

(9) implements or instruments used in the
commission of a crime;

(10) property or items, except the personal
writings by the accused, constituting evidence of an
offense or constituting evidence tending to show that a
particular person committed an offense;

(11) persons;

(12) contraband subject to forfeiture under
Chapter 59 of this code; [oF]

(13) electronic customer data held in electron-
ic storage, including the contents of and records and
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other information related to a wire communication or
electronic communication held in electronic storage; or
(14) a cellular telephone or other wireless

communications device, subject to Article 18.0215.

Commentary by Kyle Dufour

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offense committed on or after
the effective date.

Summary of Changes: House Bill 1396 originally
began as a measure to formally codify the "rule of leni-
ty" to ensure that Texas courts continued to follow it
when considering criminal offenses outside of the Penal
Code however it was amended to codify the U.S. Su-
preme Court’s landmark ruling in Riley v. California,
573 U.S. __ (2014) which held that the police general-
ly may not, without a warrant, search digital information
on a cellphone seized from an individual who has been
arrested. The amendment to Article 18.02 authorizes
that a search warrant may be issued for a wireless device
subject to the procedures given in Art. 18.0215, Code of
Criminal Procedure.

Code of Criminal Procedure Art. 18.021. ISSU-
ANCE OF SEARCH WARRANT TO PHOTOGRAPH
INJURED CHILD. (c) In addition to the requirements of
Subdivisions (1), (4), and (5) [and4)] of Article 18.04
of this code, a warrant issued under this article shall
identify, as near as may be, the child to be located and
photographed, shall name or describe, as near as may be,
the place or thing to be searched, and shall command
any peace officer of the proper county to search for and
cause the child to be photographed.

Commentary by Kyle Dufour

Source: HB 644

Effective Date: September 1, 2015

Applicability: Applies to a search warrant issued on or
after the effective date.

Summary of Changes: Article 18.021 was changed this
session to require search warrants to contain a clearly,
legible handwritten or typed name of the issuing magis-
trate on the document to accompany their signature.
From 2010 to 2012, a now-defunct South Texas narcot-
ics police task force, dubbed the Panama Unit, was
forging what appeared to be magistrate issued search
warrants and illegally seizing money, drugs, jewelry,
and other valuable items from suspected drug dealers in
addition to unlawfully incarcerating suspects. In re-
sponse, the Legislature also expanded the third degree
felony penal offense of tampering with a governmental
record to include a search warrant issued by a magis-
trate.

Code of Criminal Procedure Art. 18.0215. AC-
CESS TO CELLULAR TELEPHONE OR OTHER
WIRELESS COMMUNICATIONS DEVICE. (a) A
peace officer may not search a person's cellular tele-
phone or other wireless communications device, pursu-
ant to a lawful arrest of the person without obtaining a
warrant under this article.

(b) A warrant under this article may be issued on-
ly by a judge in the same judicial district as the site of:

(1) the law enforcement agency that employs
the peace officer, if the cellular telephone or other wire-
less communications device is in the officer's posses-
sion; or

(2) the likely location of the telephone or de-

vice.

(c) A judge may issue a warrant under this article
only on the application of a peace officer. An application
must be written and signed and sworn to or affirmed
before the judge. The application must:

(1) state the name, department, agency, and
address of the applicant;

(2) identify the cellular telephone or other
wireless communications device to be searched;

(3) state the name of the owner or possessor of
the telephone or device to be searched;

(4) state the judicial district in which:

(A) the law enforcement agency that
employs the peace officer is located, if the telephone or
device is in the officer's possession; or

(B) the telephone or device is likely to
be located; and

(5) state the facts and circumstances that pro-
vide the applicant with probable cause to believe that:
A) criminal activity has been, is, or
will be committed; and

(B) searching the telephone or device is
likely to produce evidence in the investigation of the
criminal activity described in Paragraph (A).

(d) Notwithstanding any other law, a peace officer
may search a cellular telephone or other wireless com-
munications device without a warrant if:

(1) the owner or possessor of the telephone or
device consents to the search;

(2) the telephone or device is reported stolen
by the owner or possessor; or

(3) the officer reasonably believes that:

(A) the telephone or device is in the
possession of a fugitive from justice for whom an arrest
warrant has been issued for committing a felony offense;
or

(B) there exists an immediate life-

threatening_situation, as defined by Section 1, Article
18.20.

(e) A peace officer must apply for a warrant to
search a cellular telephone or other wireless communica-
tions device as soon as practicable after a search is con-
ducted under Subsection (d)(3)(A) or (B). If the judge
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finds that the applicable situation under Subsection
(d)(3)(A) or (B) did not occur and declines to issue the
warrant, any evidence obtained is not admissible in a
criminal action.

Commentary by Kyle Dufour

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: New Article 18.0215 of the
Code of Criminal Procedure outlines the procedures that
must be followed before a magistrate may issue a search
warrant, an example of which is that the actual or likely
location of the device be in the same district as the issu-
ing magistrate and that the application supporting the
cellphone search warrant meet certain listed criteria.
The changes to this provision also set out three limited
exceptions to the warrant requirement.

Code of Criminal Procedure Art. 18.04. CON-
TENTS OF WARRANT. A search warrant issued under
this chapter shall be sufficient if it contains the following
requisites:

(1) that it run in the name of "The State of Tex-
as";

(2) that it identify, as near as may be, that which
is to be seized and name or describe, as near as may be,
the person, place, or thing to be searched,;

(3) that it command any peace officer of the prop-
er county to search forthwith the person, place, or thing
named; [and]

(4) that it be dated and signed by the magistrate;
and

(5) that the magistrate's name appear in clearly
legible handwriting or in typewritten form with the

magistrate's signature.

Commentary by Kyle Dufour

Source: HB 644

Effective Date: September 1, 2015

Applicability: Applies to a search warrant issued on or
after the effective date.

Summary of Changes: Article 18.04 requires search
warrants to contain a clearly, legible handwritten or
typed name of the issuing magistrate on the document to
accompany their signature. From 2010 to 2012, a now-
defunct South Texas narcotics police task force, dubbed
the Panama Unit, was forging what appeared to be mag-
istrate issued search warrants and illegally seizing mon-
ey, drugs, jewelry, and other valuable items from sus-
pected drug dealers in addition to unlawfully incarcerat-
ing suspects. This change expands the third degree felo-
ny penal offense of tampering with a governmental

record to include a search warrant issued by a magis-
trate.

Code of Criminal Procedure Art. 18.065. EXE-
CUTION OF WARRANT ISSUED BY DISTRICT
JUDGE FOR DNA SPECIMEN. (a) A warrant issued by
the judge of a district court under Article 18.02(10) to
collect a DNA specimen from a person for the purpose
of connecting that person to an offense may be executed
in any county in this state.

(b) This article does not apply to a warrant issued
by a justice of the peace, judge, or other magistrate other
than a judge of a district court.

Commentary by Kyle Dufour

Source: HB 2185

Effective Date: September 1, 2015

Applicability: Applies to a search warrant issued on or
after the effective date.

Summary of Changes: Law enforcement officers report
that serving a suspect with a search warrant to submit a
DNA specimen for the purpose of connecting the sus-
pect to an offense can be laborious and time-consuming
as it requires coordination with the court of proper juris-
diction to obtain the specimen. Article 18.065 was added
to authorize a search warrant to collect DNA for the
purpose of connecting a suspect to an offense to be
executed in any jurisdiction regardless of whether the
issuing court’s jurisdiction extends to the county in
which the court is located.

Code of Criminal Procedure Art. 18.22. TEST-
ING CERTAIN DEFENDANTS OR CONFINED PER-
SONS FOR COMMUNICABLE DISEASES [EOE-
LFOWING-CERTAIN-ARRESTS]. (a) A person who is
arrested for a misdemeanor or felony and who during the
commission of that offense or the [an] arrest, during a
judicial proceeding or initial period of confinement

following the arrest, or during the person's confinement
after a conviction or adjudication resulting from the
arrest [eommission—of-that-offense] causes the person's
bodily fluids to come into contact with a peace officer, a
magistrate, or an employee of a correctional facility
where the person is confined [to-come-into-contact-with
the-person's-bodilyfluids] shall, at the direction of the
court having jurisdiction over the arrested person, un-
dergo a medical procedure or test designed to show or
help show whether the person has a communicable dis-
ease. The court may direct the person to undergo the
procedure or test on its own motion or on the request of
the peace officer, magistrate, or correctional facility
employee. If the person refuses to submit voluntarily to
the procedure or test, the court shall require the person to
submit to the procedure or test. Notwithstanding any
other law, the person performing the procedure or test
shall make the test results available to the local health
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authority, and the local health authority shall notify the
peace officer, magistrate, or correctional facility em-
ployee, as appropriate, of the test result. The state may
not use the fact that a medical procedure or test was
performed on a person under this article, or use the
results of the procedure or test, in any criminal proceed-
ing arising out of the alleged offense.

Commentary by Kyle Dufour

Source: HB 1595

Effective Date: June 17, 2015

Applicability: Applies to a motion by the court or re-
quest of a magistrate or correctional facility employee
made on or after the effective date.

Summary of Changes: Current law authorizes a court,
on its own motion or upon request, to test a detainee for
communicable diseases when a peace officer comes in
contact with the detainee’s bodily fluid. This change
authorizes a magistrate to require testing of a detainee if
the detainee’s bodily fluids come into contact with a
magistrate or a correctional facility employee. This
extends the same protections to magistrates and correc-
tional staff who are similarly in close proximity with
detainees.

Code of Criminal Procedure Art. 18.22. TEST-
ING FOR COMMUNICABLE DISEASES FOLLOW-
ING CERTAIN ARRESTS. (a) A person who is arrested
for a misdemeanor or felony and who during the com-
mission of that offense or an arrest following the com-
mission of that offense causes an emergency response
employee or volunteer, as defined by Section 81.003,
Health and Safety Code, [a-peace-officer] to come into
contact with the person's bodily fluids shall, at the direc-
tion of the court having jurisdiction over the arrested
person, undergo a medical procedure or test designed to
show or help show whether the person has a communi-
cable disease. The court may direct the person to under-
go the procedure or test on its own motion or on the
request of the emergency response employee or volun-
teer [peace-officer]. If the person refuses to submit vol-
untarily to the procedure or test, the court shall require
the person to submit to the procedure or test. Notwith-
standing any other law, the person performing the pro-
cedure or test shall make the test results available to the
local health authority and the designated infection con-
trol officer of the entity that employs or uses the services
of the affected emergency response employee or volun-
teer, and the local health authority or the designated
infection control officer of the affected employee or
volunteer shall notify the emergency response employee
or volunteer [peace-officer]| of the test result. The state
may not use the fact that a medical procedure or test was
performed on a person under this article, or use the
results of the procedure or test, in any criminal proceed-
ing arising out of the alleged offense.

Commentary by Kyle Dufour

Source: SB 1574

Effective Date: September 1, 2015

Applicability: Applies to testing for communicable
diseases following arrests on or after the effective date.
Summary of Changes: The amendment to Article 18.22
of the Code of Criminal Procedure expands the current
requirement that a detainee arrested for an offense who
causes a peace officer to come into contact with the
person's bodily fluids be tested for a communicable
disease to now include testing of a detainee who exposes
any emergency response employee or volunteer to bodi-
ly fluids. While term “peace officer” has been deleted
from Section 18.22(a) Code of Criminal Procedure, it
now references “emergency response employee or vol-
unteer” as defined by Section 81.003, Health and Safety
Code, which encompasses the term “peace officer”.
Therefore, it expands the category of persons who may
request testing and does not remove peace officer from
the protected category of persons who may request test-
ing of a detainee. Additionally, the person performing
the test is required to make the test results available to
the designated infection control officer of the entity that
employs or uses the services of the affected employee or
volunteer and requires that officer to notify the employ-
ee or volunteer of the test result.

Code of Criminal Procedure Art. 18.22. TEST-
ING CERTAIN DEFENDANTS OR CONFINED PER-
SONS FOR COMMUNICABLE DISEASES [EOE-
FOWANGCERTAIN-ARRESTS]. (b) Testing under this
article shall be conducted in accordance with written
infectious disease control protocols adopted by the De-
partment [Fexas—Beard] of State Health Services that
clearly establish procedural guidelines that provide
criteria for testing and that respect the rights of the ar-
rested person and the peace officer, magistrate, or cor-
rectional facility employee.

Commentary by Kyle Dufour

Source: HB 1595

Effective Date: June 17, 2015

Applicability: Applies to a motion by the court or re-
quest of a magistrate or correctional facility employee
made on or after the effective date.

Summary of Changes: This session, Article 18.22 of
the Code of Criminal Procedure was amended by two
different bills. The language in HB 1595 requires test-
ing to be conducted in accordance with protocols set by
the Department of State Health Services, instead of the
Texas Board of Health, that establish clear criteria and
guidelines for testing that respect the rights of the arrest-
ed person and the peace officer, magistrate or correc-
tional facility employee.
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Code of Criminal Procedure Art. 18.22. TEST-

ING CERTAIN DEFENDANTS OR CONFINED PER-
SONS FOR COMMUNICABLE DISEASES [EOL-
LOWING CERTAIN-ARRESTS]. (d) In this article,
"correctional facility" means:

(1) any place described by Section
1.07(a)(14), Penal Code; or

(2) a "secure correctional facility" or "secure
detention facility" as those terms are defined by Section
51.02, Family Code.

Commentary by Kyle Dufour

Source: HB 1595

Effective Date: June 17, 2015

Applicability: Applies to a motion by the court or re-
quest of a magistrate or correctional facility employee
made on or after the effective date.

Summary of Changes: The amendment to Article
18.22, Subsection (d) defines correctional staff in refer-
ence to Section 51.02, Family Code in order to expand
who may request that a detainee be tested to include an
employee of a secure juvenile correctional facility or a
secure juvenile detention facility.

Code of Criminal Procedure Art. 18.24. BODY
CAVITY SEARCH DURING TRAFFIC STOP. (a) In
this article, "body cavity search" means an inspection
that is conducted of a person's anal or vaginal cavity in

any manner, but the term does not include a pat-down.
(b) Notwithstanding any other law, a peace officer

may not conduct a body cavity search of a person during
a traffic stop unless the officer first obtains a search
warrant pursuant to this chapter authorizing the body
cavity search.

Commentary by Kyle Dufour

Source: HB 324

Effective Date: September 1, 2015

Applicability: Applies to traffic stop that occur on
searches on or after the effective date.

Summary of Changes: The Fourth Amendment to the
U.S. Constitution ensures the right to be free from un-
reasonable searches and seizures, thus a law enforce-
ment officer generally may not conduct a search without
a warrant. While exceptions to the search warrant re-
quirement exist, recent warrantless searches of body
cavities during traffic stops in Texas have prompted
concerns regarding the absence of law enforcement
policies regarding such searches. Article 18.24, as add-
ed, prohibits a peace officer from conducting a search
of a person’s anal or vaginal cavity in any manner dur-
ing a traffic stop without a search warrant.

Code of Criminal Procedure Art. 32A.01. TRIAL
PRIORITIES. (b) Unless extraordinary circumstances

require otherwise, the trial of a criminal action in which
the alleged victim is younger than 14 years of age shall

be given preference over other matters before the court,
whether civil or criminal.

Commentary by Kyle Dufour

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to the prosecution of an offense
committed on or after the effective date.

Summary of Changes: Currently, the speedy trial stat-
ute gives criminal cases priority in trial settings over
civil cases. Article 32A.01 of the Code of Criminal
Procedure is amended in Subsection (b) to give priority
to criminal cases over all other cases in which the al-
leged victim is younger than 14 years of age.

Code of Criminal Procedure Art. 38.50. RETEN-
TION AND PRESERVATION OF TOXICOLOGICAL
EVIDENCE OF CERTAIN INTOXICATION OF-
FENSES. (a) In this article, "toxicological evidence"
means a blood or urine specimen that was collected as
part of an investigation of an alleged offense under
Chapter 49, Penal Code.

(b) This article applies to a governmental or pub-
lic entity or an individual, including a law enforcement
agency, prosecutor's office, or crime laboratory, that is
charged with the collection, storage, preservation, analy-
sis, or retrieval of toxicological evidence.

(c) An entity or individual described by Subsec-
tion (b) shall ensure that toxicological evidence collected
pursuant to an investigation or prosecution of an offense
under Chapter 49, Penal Code, is retained and preserved,
as applicable:

(1) for the greater of two years or the period of
the statute of limitations for the offense, if the indict-
ment or information charging the defendant, or the peti-
tion in a juvenile proceeding, has not been presented:;

(2) for the duration of a defendant's sentence
or term of community supervision, as applicable, if the
defendant is convicted or placed on community supervi-
sion, or for the duration of the commitment or supervi-
sion period applicable to the disposition of a juvenile
adjudicated as having engaged in delinquent conduct or
conduct indicating a need for supervision; or

(3) until the defendant is acquitted or the in-
dictment or information is dismissed with prejudice, or,

in a juvenile proceeding, until a hearing is held and the

court does not find the child engaged in delinquent con-
duct or conduct indicating a need for supervision.

(d) For each offense subject to this article, the
court shall determine as soon as practicable the appro-
priate retention and preservation period for the toxico-
logical evidence under Subsection (c¢) and notify the
defendant or the child or child's guardian and the entity
or individual charged with storage of the toxicological
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evidence of the period for which the evidence is to be
retained and preserved. If an action of the prosecutor or

the court changes the applicable period under Subsection
(c), the court shall notify the persons described by this

subsection about the change.

(e) The entity or individual charged with storing
toxicological evidence may destroy the evidence on
expiration of the period provided by the notice most
recently issued by the court under Subsection (d).

(f) To the extent of any conflict between this arti-
cle and Article 2.21 or 38.43, this article controls.

Commentary by Kyle Dufour

Source: HB 1264

Effective Date: September 1, 2015

Applicability: Applies to all toxicological evidence
stored by an entity or individual on or after the effective
date.

Summary of Changes: The current law gives guidance
regarding the retention, storage and disposal of biologi-
cal material that constitutes biological evidence used for
identity. In recent years, proponents have cited well-
publicized examples of police departments that have
stored blood and urine from intoxication crimes for
decades. There are, however, no rules relating to biolog-
ical material that is specifically used for toxicological
evidence in intoxication crimes. Article 38.50, adds new
language that gives specific direction for retention and
storage of toxicological evidence from intoxication
investigations. Generally, the provision requires reten-
tion of evidence for the greater of two years or the stat-
ute of limitations for the offense, the duration of the
sentence or community supervision, or until the accused
is acquitted or case is dismissed. Section 51.17 (c¢), Fam-
ily Code specifically makes Chapter 38 of the Code of
Criminal Procedure applicable to Title 3 juvenile pro-
ceedings..

Code of Criminal Procedure Art. 39.14. DIS-
COVERY. (b) On [metien-of] a party's request made not
later than the 30th day before the date that jury selection
in the trial is scheduled to begin or, in a trial without a
Jury, the presentation of evidence is scheduled to begin,
the party receiving the request shall [party-and-oennotice
to-the-other parties;-the-court-in-which-an-action-is-pend-
ing—may-order-one-or-more-of the-other partiesto] dis-

close to the requesting party [making—the—metion] the
name and address of each person the disclosing [ether]

party may use at trial to present evidence under Rules
702, 703, and 705, Texas Rules of Evidence. Except as
otherwise provided by this subsection, the disclosure
must be made in writing in hard copy form or by elec-
tronlc means [The—ecourt—shall-speeify—in-—theorderthe
. .
. . ’ Pares o
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sure] not later than the 20th day before the date that jury
selection in the trial is scheduled to begin or, in a trial
without a jury, the presentation of evidence is scheduled
to begin. On motion of a party and on notice to the other
parties, the court may order an earlier time at which one
or more of the other parties must make the disclosure to
the requesting party [begins].

Commentary by Kyle Dufour

Source: HB 510

Effective Date: September 1, 2015

Applicability: Applies to the prosecution of an offense
committed on or after the effective date.

Summary of Changes: In 2013, SB 1611, known as the
Michael Morton Act, changed the discovery procedure
in criminal cases by removing provisions that required
the defendant to file a motion for discovery and instead
permitted disclosure merely upon request of the defend-
ant. The 2013 legislation did not amend the portion
related to expert witnesses and still requires a motion for
disclosure of experts to be filed by the defendant. To
address this, Article 39.14 no longer requires a motion
for disclosure but requires a party that received merely a
request for disclosure of experts to disclose the name
and address of each expert to the requesting party. The
requesting party must make the request at least 30 days
before jury selection or presentation of evidence is
scheduled to begin.

Code of Criminal Procedure Art. 44.01. APPEAL
BY STATE. (j) Nothing in this article is to interfere with
the defendant's right to appeal under the procedures of
Article 44.02 [ef-this—eede]. The defendant's right to
appeal under Article 44.02 may be prosecuted by the
defendant where the punishment assessed is in accord-
ance with Subchapter C, Chapter 42A [Subseetion—<(a);
Seetion3dArticle 4212 -of this—eode], as well as any
other punishment assessed in compliance with Article
44.02 [efthis-eode].

Commentary by Kyle Dufour

Source: HB 2299

Effective Date: September 1, 2017

Applicability: Applies to criminal appeals on or after
the effective date.

Summary of Changes: During the 83rd Legislature, the
House Select Committee on Criminal Procedure Reform
tasked the Texas Legislative Council (TLC) to make
recommended non-substantive revisions of Article
42.12, Code of Criminal Procedure. The process in-
volved re-arranging the statutes in a more logical order,
and eliminating repealed, invalid, duplicative, and other
ineffective provisions without altering the sense, mean-
ing, or effect of the law. HB 2299 codifies Article 42.12
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as new Chapter 42A. It changes current law relating to
the non-substantive revision of certain laws concerning
community supervision granted in criminal cases, in-
cluding conforming amendments. As amended, Art.
44.01 makes a conforming reference to the new Chapter
42A. While no substantive changes were made to Sec.
3g of Art. 42.12, the statutes appear to have rearranged
and reclassified offenses for which the judge may not
suspend the imposition of a sentence. These are no long-
er found under the familiar “3g” heading commonly
referred to by criminal justice practitioners. Instead, they
are listed under Art. 42A.054 of Code of Criminal Pro-
cedure.

Code of Criminal Procedure Art. 45.020. AP-

PEARANCE BY COUNSEL. (b) [Net-meore-than-one

. . 1

State's counsel may open and conclude the argument in
the case.

Commentary by Kyle Dufour

Source: HB 1386

Effective Date: September 1, 2015

Applicability: Applies to a criminal proceeding that
commences on or after the effective date.

Summary of Changes: Article 45.020 updates an out-
dated provision of the Code of Criminal Procedure that
prohibits municipal court defendants from being repre-
sented by more than one lawyer. Since the current prac-
tice overlooks this provision, this change updates the law
to reflect the common understanding of courtroom prac-
tice where a defendant may be represented by more than
one attorney working together.

Code of Criminal Procedure Art. 45.0216. EX-
PUNCTION OF CERTAIN CONVICTION RECORDS.
(h) Records of a person under 17 years of age relating to
a complaint [dismissed-asprovided-by-Article 45-05+-or
45-052] may be expunged under this article if:

(1) the complaint was dismissed under Article
45.051 or 45.052 or other law; or

(2) the person was acquitted of the offense.

Commentary by Kyle Dufour

Source: SB 108

Effective Date: September 1, 2015

Applicability: Applies to arrest records and files created
before, on, or after the effective date.

Summary of Changes: Current law allows the records
of a complaint citation against person under 17 years old
to be expunged if the complaint was dismissed. The
change to Subsection (h) now expands the conditions
under which an expunction may be sought for a person
17 years of age or under to include the condition that the
person was acquitted of the offense.

Code of Criminal Procedure Art. 45.052. DIS-
MISSAL OF MISDEMEANOR CHARGE ON COM-
PLETION OF TEEN COURT PROGRAM. (a) A justice
or municipal court may defer proceedings against a
defendant who is under the age of 18 or enrolled full-
time in an accredited secondary school in a program
leading toward a high school diploma for not more than
180 days if the defendant:

(1) is charged with an offense that the court has
jurisdiction of under Article 4.11 or 4.14[;—Cede—of
Criminal Procedure];

(2) pleads nolo contendere or guilty to the offense
in open court with the defendant's parent, guardian, or
managing conservator present;

(3) presents to the court an oral or written request
to attend a teen court program or is recommended to
attend the program by a school employee under Section
37.146, Education Code; and

(4) has not successfully completed a teen court
program in the year [twe—years| preceding the date that
the alleged offense occurred.

Commentary by Kyle Dufour

Source: SB 108

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Current law allows a justice or
municipal judge to defer proceedings against a person
under the age of 18 or enrolled in a certain full-time
secondary school program if certain criteria are met, one
of which is if the person makes an oral or written request
to attend a teen court program. Instead of a request, the
criterion has now been expanded the criterion to provide
an alternative criterion that the person is recommended
to attend the program by a school employee. Additional-
ly, the amount of time required between the alleged
offense date and the date the person completed the last
teen court program, if any, has been reduced from two
years to one year.

Code of Criminal Procedure Art. 45.058. CHIL-
DREN TAKEN INTO CUSTODY. (g) Except as pro-
vided by Subsection (g-1) and Section 37.143(a), Educa-
tion Code, a law enforcement officer may issue a field
release citation as provided by Article 14.06 in place of
taking a child into custody for a traffic offense or an
offense punishable by fine only.

Commentary by Kyle Dufour

Source: SB 108

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.
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Summary of Changes: Section 45.058 has been
amended in Subsection (g) to prohibit a law enforcement
officer from issuing a citation to a child who is alleged
to have committed a school offense as that term is de-
fined in the Education Code. Under the Education Code,
a school offense means an offense committed by a child
in public school that is a Class C misdemeanor, other
than a traffic offense, and one that is committed on
property under the control and jurisdiction of a school
district.

Government Code

Government Code Sec. 411.1882. EVIDENCE
OF HANDGUN PROFICIENCY FOR CERTAIN PER-
SONS. (a) A person who is serving in this state as a
judge or justice of a federal court, as an active judicial
officer[;] as defined by Section 411.201, [e#] as a district
attorney, assistant district attorney, criminal district
attorney, assistant criminal district attorney, county
attorney, or assistant county attorney, as a supervision
officer as defined by Section 2, Article 42.12, Code of
Criminal Procedure, or as a juvenile probation officer
may establish handgun proficiency for the purposes of
this subchapter by obtaining from a handgun proficiency
instructor approved by the Texas Commission on Law
Enforcement for purposes of Section 1702.1675, Occu-
pations Code, a sworn statement that indicates that the
person, during the 12-month period preceding the date of
the person's application to the department, demonstrated
to the instructor proficiency in the use of handguns.

Commentary by Nydia Thomas

Source: HB 1376

Effective Date: September 1, 2015

Applicability: Applies to an application for a concealed
handgun license by community supervision officer or
juvenile probation officer on or after the effective date.
Summary of Changes: In 2009, the legislature author-
ized juvenile probation officers to carry a firearm in the
course of duties under limited circumstances outlined in
Section 142.006, Human Resources Code. In recent
years, community supervision and other probation
stakeholders have suggested that the firecarm training
provided by the Texas Commission on Law Enforce-
ment (TCOLE), formerly TCLEOSE, and similar profi-
ciency training prerequisites for obtaining a concealed
handgun license for off-duty purposes were redundant.
The amendment to Section 411.1882(a), Government
Code adds juvenile probation officers and adult commu-
nity supervision officers to the persons who may obtain
a sworn statement from a TCOLE proficiency instructor
that attests that the officer has demonstrated handgun
proficiency within the 12-month period prior to applica-
tion for the concealed handgun license.

Government Code_Sec. 411.1953. REDUCTION
OF FEES FOR COMMUNITY SUPERVISION AND
CORRECTIONS DEPARTMENT OFFICERS AND
JUVENILE PROBATION OFFICERS. Notwithstanding
any other provision of this subchapter, an applicant who
is serving in this state as a supervision officer, as defined
by Section 2, Article 42.12, Code of Criminal Procedure,
or as a juvenile probation officer shall pay a fee of $25
for the issuance of an original or renewed license under

this subchapter.

Commentary by Nydia Thomas

Source: HB 1376

Effective Date: September 1, 2015

Applicability: Applies to applications for a concealed
handgun license by a community supervision officers
and juvenile probation officers on or after the effective
date.

Summary of Changes: Newly added Section 411.1953
of the Government Code specifies that juvenile proba-
tion officers and adult community supervision officers
who apply for the issuance of an original or renewed
concealed handgun license are entitled to a reduced fee
of $25.

Government Code Sec. 411.0765. DISCLOSURE
BY CRIMINAL JUSTICE AGENCY. (a) A criminal
justice agency may disclose criminal history record
information that is the subject of an order of nondisclo-
sure of criminal history record information under this
subchapter only to other criminal justice agencies, for

criminal justice or regulatory licensing purposes, an
agency or entity listed in Subsection (b), or the person

who is the subject of the order.

Commentary by John Gonzales

Source: SB 1902

Effective Date: September 1, 2015

Applicability: Applies to the issuance of orders of non-
disclosure of criminal history record information for an
offense committed on or after the effective date.
Summary of Changes: Former Government Code
Sections 411.081(a) and (b) were amended in 2013 to
conform to changes made when the Texas Youth Com-
mission and the Texas Juvenile Probation Commission
were merged as the Texas Juvenile Justice Department.
This amendment reenacts and transfers Section 411.081
to the new Subchapter E-1 of Government Code Chapter
411. It does not make any substantive changes. The
Texas Juvenile Justice Department continues to have
access to criminal history information that is the subject
of orders of non-disclosure for hiring and certification
purposes.
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Government Code_Sec. 411.0765. DISCLOSURE
BY CRIMINAL JUSTICE AGENCY. (b) [()] A crimi-
nal justice agency may disclose criminal history record
information that is the subject of an order of nondisclo-

sure of criminal history record information under this

subchapter [Subseetion{(d)}] to the following noncriminal
justice agencies or entities only:

(1) the State Board for Educator Certification;

(2) a school district, charter school, private
school, regional education service center, commercial
transportation company, or education shared service
arrangement;

(3) the Texas Medical Board;

(4) the Texas School for the Blind and Visually
Impaired;

(5) the Board of Law Examiners;

(6) the State Bar of Texas;

(7) a district court regarding a petition for name
change under Subchapter B, Chapter 45, Family Code;

(8) the Texas School for the Deaf;

(9) the Department of Family and Protective Ser-
vices;

(10) the Texas Juvenile Justice Department;

(11) the Department of Assistive and Rehabilita-
tive Services;

(12) the Department of State Health Services, a
local mental health service, a local intellectual and de-
velopmental disability [mental-retardation] authority, or
a community center providing services to persons with
mental illness or intellectual or developmental disabili-
ties [retardation];

(13) the Texas Private Security Board;

(14) a municipal or volunteer fire department;

(15) the Texas Board of Nursing;

(16) a safe house providing shelter to children in
harmful situations;

(17) a public or nonprofit hospital or hospital dis-
trict, or a facility as defined by Section 250.001, Health
and Safety Code;

(18) the securities commissioner, the banking
commissioner, the savings and mortgage lending com-
missioner, the consumer credit commissioner, or the
credit union commissioner;

(19) the Texas State Board of Public Accountan-

cy;

(20) the Texas Department of Licensing and Reg-
ulation;

(21) the Health and Human Services Commis-
sion;

(22) the Department of Aging and Disability Ser-
vices;

(23) the Texas Education Agency;

(24) the Judicial Branch Certification Commis-
sion;

(25) a county clerk's office in relation to a pro-
ceeding for the appointment of a guardian under Title 3

Estates [ChapterXHTexasPrebate] Code;

(26) the Department of Information Resources but
only regarding an employee, applicant for employment,
contractor, subcontractor, intern, or volunteer who pro-
vides network security services under Chapter 2059 to:

(A) the Department of Information Resources;
or

(B) a contractor or subcontractor of the De-
partment of Information Resources;

(27) the Texas Department of Insurance;

(28) the Teacher Retirement System of Texas;
[and]

(29) [630)] the Texas State Board of Pharmacy;

(30) a bank, savings bank, savings and loan asso-
ciation, credit union, or mortgage banker, a subsidiary or
affiliate of those entities, or another financial institution
regulated by a state regulatory entity listed in Subdivi-
sion (18) or by a corresponding federal regulatory entity,
but only regarding an employee, contractor, subcontrac-
tor, intern, or volunteer of or an applicant for employ-
ment by that bank, savings bank, savings and loan asso-
ciation, credit union, mortgage banker, subsidiary or
affiliate, or financial institution; and

(31) an employer that has a facility that handles or
has the capability of handling, transporting, storing,
processing, manufacturing, or controlling hazardous,
explosive, combustible, or flammable materials, if:

(A) the facility is critical infrastructure, as de-
fined by 42 U.S.C. Section 5195¢(e), or the employer is
required to submit to a risk management plan under
Section 112(r) of the federal Clean Air Act (42 U.S.C.
Section 7412) for the facility; and

(B) the information concerns an employee,
applicant for employment, contractor, or subcontractor
whose duties involve or will involve the handling, trans-
porting, storing, processing, manufacturing, or control-
ling hazardous, explosive, combustible, or flammable
materials and whose background is required to be
screened under a federal provision described by Para-

graph (A).

Commentary by John Gonzales

Source: SB 1902

Effective Date: September 1, 2015

Applicability: Applies to the issuance of orders of non-
disclosure of criminal history record information for an
offense committed on or after the effective date.
Summary of Changes: The most significant change in
this amendment is the expansion of persons entitled to
orders of non-disclosure. Formerly, only persons suc-
cessfully completing deferred adjudication probation
were eligible. Now, certain persons who were ordered
to community supervision and or served jail time can
meet the requirements for an order of non-disclosure.
This legislation continues to authorize a criminal justice
agency to disclose criminal history record information
that was ordered sealed by an order of nondisclosure to
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criminal justice agencies, for criminal justice or regula-
tory licensing purposes. Criminal history record infor-
mation involving convictions the subject of an order of
non-disclosure can be admitted into evidence during the
trial of any subsequent offense, if otherwise admissible.
The person who is the subject of the order also continues
to have the authority to access criminal history records
that have been sealed by the order of non-disclosure.
While non-disclosure orders do not apply to juvenile
records, the Texas Juvenile Justice Department contin-
ues to have access to criminal history information for
various purposes, including hiring and certification.

Government Code Sec. 499.053. TRANSFERS
FROM TEXAS JUVENILE JUSTICE DEPARTMENT
OR POST-ADJUDICATION SECURE CORREC-
TIONAL FACILITY. (a) In this section, "post-
adjudication secure correctional facility" has the mean-
ing assigned by Section 152.00011, Human Resources
Code.

(a-1) The department shall accept persons trans-
ferred to the department from:

(1) the Texas Juvenile Justice Department un-
der Section 245.151, Human Resources Code; or

(2) a post-adjudication secure correctional fa-
cility under Section 152.00161, Human Resources Code.

(b) A person transferred to the department from
the Texas Juvenile Justice Department or from a post-
adjudication secure correctional facility is entitled to
credit on the person's sentence for the time served in the
custody of the Texas Juvenile Justice Department or the
juvenile board or local juvenile probation department, as
applicable.

(c) All laws relating to good conduct time and el-
igibility for release on parole or mandatory supervision
apply to a person transferred to the department by the
Texas Juvenile Justice Department or by a juvenile
board or local juvenile probation department that oper-
ates the post-adjudication secure correctional facility as
if the time the person was detained in a detention facility
and the time the person served in the custody of the
Texas Juvenile Justice Department or the juvenile board
or local juvenile probation department was time served
in the custody of the department.

(d) A person transferred from the Texas Juvenile
Justice Department or a post-adjudication secure correc-
tional facility for the offense of capital murder shall
become eligible for parole as provided in Section
508.145(d) for an offense listed in Section 3g, Article
42.12, Code of Criminal Procedure, or an offense for
which a deadly weapon finding has been made.

Commentary by Kaci Singer

Source: SB 1149
Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.

Summary of Changes: This cleanup provision clarifies
that the Texas Department of Criminal Justice (TDCJ)
shall accept juveniles transferred to its Correctional
Institutional Division from Travis County just as it ac-
cepts children transferred from the Texas Juvenile Jus-
tice Department. It ensures these individuals get credit
for time served in the custody of the Travis County
Juvenile Probation Department and applies good con-
duct time and eligibility for parole or mandatory super-
vision, including specifying parole eligibility for capital
murder or offenses with a deadly weapon finding.

Government Code Sec. 508.003. INAPPLICA-
BLE TO JUVENILES AND CERTAIN INMATES. (c)
The provisions of this chapter not in conflict with Sec-
tion 508.156 apply to parole of a person from the Texas
Juvenile Justice Department or from a post-adjudication
secure correctional facility operated by or under contract
with a juvenile board or local juvenile probation depart-
ment [Yeouth-Commission]| under that section.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.

Summary of Changes: As amended, Section
508.003(c) of the Government Code clarifies that the
TDCJ parole rules that apply to individuals transferred
from the Texas Juvenile Justice Department also apply
to individuals transferred from the local commitment
program in Travis County. This is a cleanup provision
relating to the 2013 pilot legislation that authorized local
commitment of youth to the Travis County post-
adjudication secure correctional facility.

Government Code Sec. 508.156. DETERMI-
NATE SENTENCE PAROLE. (a) Before the release of
a person who is transferred under Section 152.0016(g),
152.00161(e), 245.051(c), or 245.151(e), Human Re-
sources Code, to the department for release on parole, a
parole panel shall review the person's records and may
interview the person or any other person the panel con-
siders necessary to determine the conditions of parole.
The panel may impose any reasonable condition of
parole on the person that the panel may impose on an
adult inmate under this chapter.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.
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Summary of Changes: This amendment to Section
508.156(a), Government Code expands TDCJ’s re-
quirement to review and impose parole conditions on an
individual being transferred from TJJD to TDCJ-Parole
so that the same requirements exist when the individual
is transferred from the local commitment program in
Travis County to TDCJ-Parole.

Government Code Sec. 508.156. DETERMI-
NATE SENTENCE PAROLE. (d) The period of parole
for a person released on parole under this section is the
term for which the person was sentenced less calendar
time served at the Texas Juvenile Justice Department or
in the custody of a juvenile board or local juvenile pro-
bation department following a commitment under Sec-
tion 54.04011(c)(2), Family Code, [¥outh-Commission]
and in a juvenile detention facility in connection with the
conduct for which the person was adjudicated.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.

Summary of Changes: In 2013, Travis County was
given the authority to commit juveniles to its post-
adjudication secure correctional facility in the same
manner as a commitment to TJJD. This cleanup provi-
sion ensures that the period of parole for an individual
transferred to TDCJ from the Travis County local com-
mitment program is calculated in the same way as for an
individual transferred from TJJD.

Government Code Sec. 508.156. DETERMI-
NATE SENTENCE PAROLE. (e) If a parole panel
revokes the person's parole, the panel may require the
person to serve the remaining portion of the person's
sentence in the institutional division. The remaining
portion of the person's sentence is computed without
credit for the time from the date of the person's release
to the date of revocation. The panel may not recommit
the person to the Texas Juvenile Justice Department or
to the custody of a juvenile board or local juvenile pro-
bation department [Yeuth-Commission].

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
December 1, 2013.

Summary of Changes: Section 508.156(e) contains a
cleanup amendment to prohibit a Texas Department of
Criminal Justice (TDCJ) parole panel from recommitting
an individual to the custody of the local commitment

program in Travis County just as it is prohibited from
recommitting an individual to TJJD.

Health and Safety Code

Health and Safety Code_Sec. 62.106. SUSPEN-
SION AND AUTOMATIC REINSTATEMENT OF
ELIGIBILITY FOR CHILDREN IN JUVENILE FA-
CILITIES. (a) In this section, "juvenile facility" means a
facility for the placement, detention, or commitment of a
child under Title 3, Family Code.

(b) To the extent allowed under federal law, if a
child is placed in a juvenile facility, the commission
shall suspend the child's eligibility for health benefits
coverage under the child health plan during the period
the child is placed in the facility.

(¢) Not later than 48 hours after the commission is
notified of the release from a juvenile facility of a child
whose eligibility for health benefits coverage under the
child health plan has been suspended under this section,
the commission shall reinstate the child's eligibility.
Following the reinstatement, the child remains eligible
until the expiration of the period for which the child was
certified as eligible, excluding the period during which
the child's eligibility was suspended.

Commentary by John Gonzales

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to suspensions and reinstate-
ments of eligibility of for a child health benefits plan for
children placed in and released from juvenile facilities
on or after the effective date.

Summary of Changes: Under current law, when a
child is placed in any juvenile facility, the Department of
Health and Human Services (HHSC) automatically
terminates the child’s health benefits plan. Upon the
child’s release, many are without health benefits cover-
age due to the unpredictable time required to obtain
reinstatement. Section 62.106, as added this session,
requires HHSC to suspend rather than terminate the
child’s health benefits coverage in order to prevent any
loss of coverage. HHSC must within 48 hours after
learning of the child’s release from a juvenile facility,
reinstate the child’s coverage until the end of the original
period of eligibility.

Health and Safety Code_Sec. 62.107. NOTICE
OF CERTAIN PLACEMENTS IN JUVENILE FACIL-
ITIES. (a) In this section:
(1) "Custodian" and "guardian" have the
meanings assigned by Section 51.02, Family Code.
(2) "Juvenile facility" has the meaning as-
signed by Section 62.106.




54

(b) A juvenile facility may notify the commission

on the placement in the facility of a child who is enrolled
in the child health plan.

(c) If a juvenile facility chooses to provide the
notice described by Subsection (b), the facility shall
provide the notice electronically or by other appropriate
means as soon as possible, but not later than the 30th
day, after the date of the child's placement.

(d) A juvenile facility may notify the commission
of the release of a child who, immediately before the
child's placement in the facility, was enrolled in the child
health plan.

(e) If a juvenile facility chooses to provide the
notice described by Subsection (d), the facility shall
provide the notice electronically or by other appropriate
means not later than 48 hours after the child's release
from the facility.

(f) If a juvenile facility chooses to provide the
notice described by Subsection (d), at the time of the
child's release, the facility shall provide the child's
guardian or custodian, as appropriate, with a written
copy of the notice and a telephone number at which the
commission may be contacted regarding confirmation of
or_ assistance relating to reinstatement of the child's
eligibility for health benefits coverage under the child

health plan.
(g) The commission shall establish a means by

which a juvenile facility, or an employee of the facility,
may determine whether a child placed in the facility is or
was, as appropriate, enrolled in the child health plan for
purposes of this section.

(h) A juvenile facility, or an employee of the fa-
cility, is not liable in a civil action for damages resulting
from a failure to comply with this section.

Commentary by John Gonzales

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to child health plan reinstate-
ments of eligibility for children placed in and released
from juvenile facilities on or after the effective date.
Summary of Changes: Although changes to Section
62.106 require HHSC to reinstate the child’s health
benefits within 48 hours of receiving a juvenile facility’s
notice of the child’s release, juvenile facilities now have
discretion to act in all aspects of the process. All civil
liabilities for not taking action on any notice in this
provision are absolved. Juvenile facilities have discre-
tion to give notice to HHSC when a child is placed,
whether the child has health coverage at the time of
placement or upon release. In the event a juvenile facili-
ty notifies HHSC of the placement, the facility is re-
quired to do so within 30 days. If the facility provides
notice to HHSC of the release, it must also give a copy
of the notice to the child’s parents or legal guardian
along with information that provides for reinstatement of

health coverage information. HHSC is also required to
provide a mechanism for the juvenile facilities to deter-
mine if a child is covered by the child insurance plan.

Health and Safety Code Sec. 574.045. TRANS-
PORTATION OF PATIENT. (1) A patient restrained
under Subsection (g) may be restrained only during the
apprehension, detention, or transportation of the patient.
The method of restraint must permit the patient to sit in
an upright position without undue difficulty unless the
patient is being transported by ambulance.

Commentary by John Gonzales

Source: SB 1129

Effective Date: June 17, 2015

Applicability: Applies to restraints of persons trans-
ported for court-ordered mental health services on or
after the effective date.

Summary of Changes: Most sheriffs, constables and
persons who are authorized to transport a person com-
mitted to a mental health facility because of an emergen-
cy detention or pursuant a protective custody order are
trained on how to execute physical restraints. Current
training protocols demonstrate that a physical restraint
should allow the person being transported to sit upright
and without any bodily difficulty. New Subsection
574.045(1) of the Health and Safety Code codifies what
is already recommended, taught and in practice. There
are, however, some persons authorized to transport in
these situations that prefer the option to keep the person
down, if the situation requires it, for the safety of the
persons transporting and being transported. This provi-
sion does include an exception for transport by ambu-
lance.

Amendment Summary
Controlled Substances Act

Editor’s Note: The statutory language containing chemical
substance formulas can often be very lengthy and complicated
to readers. We have, therefore, provided only descriptive
summaries of the legislative amendments affecting the Texas
Controlled Substances Act found in Chapter 481 of the Health
and Safety Code.

Commentary by John Gonzales

Source: Various

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: This session, the Legislature
focused on substances known as synthetic marijuana
and designer psychedelic drugs like 25-1 which have
been shown to have similar and in some case more po-
tent effects than natural marijuana, LSD and ecstasy.
These substances are very popular among the youth of
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Texas and have proven to be very dangerous, if not
lethal. The following legislative amendments attempt to
capture controlled substance formulations that were not
previously described in Texas Controlled Substances
Act Penalty Groups, thereby making prosecution very
difficult, if not impossible:

SB 172 amends the Health and Safety Code to re-
vise the controlled substances listed in Penalty Groups
1-A and 2 of the Texas Controlled Substances Act. The
prosecution of synthetic psychedelics designer drugs
including substances that imitate the effects of LSD and
ecstasy is difficult due to their ever changing chemical
makeup. This legislation will assist with prosecution by
adding substances not formerly on the list.

In an attempt to fight the war on synthetic mariju-
ana, SB 173 amends the list of chemicals in Penalty
Group 2-A. The constant changing chemical makeup of
synthetic marijuana makes it difficult to identify and
prosecute under the Texas Controlled Substances Act.
The statutory language regarding the make-up of syn-
thetic marijuana has been changed from “any quantity of
a synthetic chemical” to "any material, compound, mix-
ture, or preparation that contains any quantity of certain
natural or synthetic chemical substances etc." This
change captures most, if not all, substance formulations
to allow for a more effective criminal prosecution of
synthetic marijuana offenses.

The Health and Safety Code is amended by SB
236 to include the manufacture, delivery or possession
with intent to deliver a controlled substance listed in
Penalty Group 1-A of the Texas Controlled Substances
Act. This penalty group was inadvertently left out of
provisions enhancing the penalties within drug-free
zones. The penalties for these offenses may be en-
hanced to the next higher degree of felony if the person
committed the offense on a school bus, in, on, or within
1,000 feet of certain drug free zone areas such as institu-
tions of higher learning, youth centers, playgrounds, or
in, on, or within 300 feet of a public swimming pool or
video arcade facility.

HB 1212 was enacted in response to many retail-
ers who sell synthetic products packaged for a legal
purpose but are abused because they mimic the same
effects of certain controlled substances. The amend-
ments to HB 1212 target synthetic marijuana products.
The commissioner of the State Health Services is given
the authority to designate a consumer commodity as an
abusable synthetic substance if certain conditions apply.
Any substance determined by the Commissioner as an
abusable synthetic substance is subject to enforcement
actions. Enforcement actions can include inspection of
the premises, product recall, removal and destruction,

restraining orders, issuance of administrative and civil
penalties and criminal prosecution.

HB 1424 similar to SB 173 expands the list of
substances in Penalty Group 2-A to include the increas-
ing types of synthetic cannabinoids. This expansion
makes it easier to identify and prosecute new dangerous
versions of synthetic marijuana.

Human Resources Code

Human Resources Code Sec. 32.0264. SUSPEN-
SION AND AUTOMATIC REINSTATEMENT OF
ELIGIBILITY FOR CHILDREN IN JUVENILE FA-
CILITIES. (a) In this section, "juvenile facility" means a
facility for the placement, detention, or commitment of a
child under Title 3, Family Code.

(b) To the extent allowed under federal law, if a
child is placed in a juvenile facility, the commission
shall suspend the child's eligibility for medical assis-
tance during the period the child is placed in the facility.

(c) Not later than 48 hours after the commission is
notified of the release from a juvenile facility of a child
whose eligibility for medical assistance has been sus-

pended under this section, the commission shall reinstate
the child's eligibility. Following the reinstatement, the

child remains eligible until the expiration of the period
for which the child was certified as eligible, excluding
the period during which the child's eligibility was sus-

pended.

Commentary by Kaci Singer

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to a child whose period of
placement or release from a juvenile facility begins or
after the effective date, regardless of the eligibility de-
termination date.

Summary of Changes: Currently, children eligible for
medical assistance are unenrolled from the child health
benefits plan when placed in a facility. Getting them re-
enrolled frequently takes weeks or months, time during
which they are unable to get medication or other medical
treatment. Section 32.0264, Human Resources Code
provides that, to the extent allowed under federal law,
Health and Human Services Commission (HHSC) shall
suspend, rather than terminate, the child’s eligibility for
medical assistance while the child is in the juvenile
facility. If the juvenile facility chooses to notify HHSC
of the child’s release, the HHSC must reinstate the
child’s eligibility within 48 hours. The period the child
was in the facility is not counted toward the amount of
time the child was certified as eligible for the assistance.
A juvenile facility is any facility in which the child is
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detained, placed, or committed under Title 3, Family
Code.

Human Resources Code Sec. 32.0265. NOTICE
OF CERTAIN PLACEMENTS IN JUVENILE FACIL-
ITIES. (a) In this section:

(1) "Custodian" and "guardian" have the
meanings assigned by Section 51.02, Family Code.

(2) "Juvenile facility" has the meaning as-
signed by Section 32.0264.

(b) A juvenile facility may notify the commission
on the placement in the facility of a child who is receiv-
ing medical assistance benefits.

(c) If a juvenile facility chooses to provide the no-
tice described by Subsection (b), the facility shall pro-
vide the notice electronically or by other appropriate
means as soon as possible, but not later than the 30th
day, after the date of the child's placement.

(d) A juvenile facility may notify the commission
of the release of a child who, immediately before the
child's placement in the facility, was receiving medical
assistance benefits.

(e) If a juvenile facility chooses to provide the no-
tice described by Subsection (d), the facility shall pro-
vide the notice electronically or by other appropriate
means not later than 48 hours after the child's release
from the facility.

(D) If a juvenile facility chooses to provide the no-
tice described by Subsection (d), at the time of the
child's release, the facility shall provide the child's
guardian or custodian, as appropriate, with a written
copy of the notice and a telephone number at which the
commission may be contacted regarding confirmation of
or assistance relating to reinstatement of the child's
eligibility for medical assistance benefits.

(g) The commission shall establish a means by
which a juvenile facility, or an employee of the facility,
may determine whether a child placed in the facility is or
was, as appropriate, receiving medical assistance bene-
fits for purposes of this section.

(h) A juvenile facility, or an employee of the fa-
cility, is not liable in a civil action for damages resulting
from a failure to comply with this section.

Commentary by Kaci Singer

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to a child whose period of
placement or release from a juvenile facility begins or
after the effective date, regardless of the eligibility de-
termination date.

Summary of Changes: These provisions give the juve-
nile facility the option to notify HHSC of placement in
or release from a facility of a child who was receiving
medical assistance benefits. If the facility chooses to
give notice of placement, it must do so as soon as possi-

ble but not later than the 30" day after the child’s place-
ment. If the facility elects to give notice of release, it
must do so within 48 hours of the release. The notice
may be made electronically or by other appropriate
means. The facility must also give the child’s guardian
or custodian a written copy of the notice and a phone
number for contacting HHSC. HHSC is required to
establish a way for the facility to determine if a child is
or was receiving medical assistance benefits. The juve-
nile facility is not liable in a civil action for failing to
comply with these provisions.

Human Resources Code Sec. 152.0131. ATAS-
COSA COUNTY. (a) The juvenile board of Atascosa
County is composed of the county judge, [and] the dis-
trict judges in Atascosa County, and the judge of the
County Court at Law of Atascosa County.

Commentary by Nydia Thomas

Source: SB 1139

Effective Date: September 1, 2015

Applicability: Applies to juvenile board composition
and operation on or after the effective date.

Summary of Changes: The enabling statutes contained
in Chapter 152, Subchapter D of the Human Resources
Code outline the powers and membership of local juve-
nile boards in many counties in Texas. The only mecha-
nism for local juvenile boards to expand or change the
composition of the board is through legislative enact-
ment. Since 1989, the Atascosa County Juvenile Board
has consisted of the county judge and the district judges.
This amendment adds the judge of the county court-at-
law of Atascosa County to the juvenile board.

Human Resources Code Sec. 152.06331 JUVE-
NILE BOARDS. (f) Fees for the preparation of a court-
ordered child custody evaluation or adoption evaluation
[seetal—study] or any other services provided by the
domestic relations office, other than services related to
the collection of child support, must be reasonable and
imposed on a sliding scale according to the financial
resources of the parties using the services.

Commentary by Nydia Thomas

Source: SB 1449

Effective Date: September 1, 2015

Applicability: Applies to a child custody or adoption
evaluation in a suit affecting the parent-child relation-
ship filed on or after March 1, 2016.

Summary of Changes This conforming amendment to
Section 152.06331(f) of the Human Resources Code
changes the reference to the term “social study.” This
term is now discontinued in connection with court-
ordered child custody or adoption evaluations used to
obtain information, opinions and recommendations in
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contested cases regarding the conservatorship, posses-
sion or access to a child in a suit affecting the parent-
child relationship. The enabling legislation for the Dal-
las County Domestic Relations Office is included among
the county’s juvenile board provisions of Chapter 152 of
the Human Resources Code.

Human Resources Code Sec. 152.1872. OR-
ANGE COUNTY CHILD SUPPORT OFFICE AND
SUPPORT FEE. (f) Fees collected under this section
[and-Seetion1524873] shall be deposited in a separate
fund known as the "divorce and contempt fees fund
[Child-Suppert Fund]" by the county treasurer. A record
shall be kept of all fees collected and expended. The
divorce and contempt fees [ehild-suppert] fund is subject
to regular audit by the county auditor or other authorized
person. An annual report of receipts and expenditures in
the account shall be made to the commissioners court by
the auditor.

Commentary by Nydia Thomas

Source: HB 884

Effective Date: September 1, 2015

Applicability: Applies to the administration and collec-
tion of fees on or after the effective date.

Summary of Changes: This amendment requires the
county auditor in Orange County to submit an annual
report to the commissioners court of all receipts and
expenditures in the newly established divorce and con-
tempt fees fund account. This fund is subject to regular
audit.

Human Resources Code Sec. 152.1872. OR-
ANGE COUNTY CHILD SUPPORT OFFICE AND
SUPPORT FEE. (g) The Orange County Juvenile Board
[jevenile-beard] shall administer the fees collected under
this section [and-Seetion1521873] to meet the expenses
of the juvenile board [effiee], including postage, equip-
ment, stationery, office supplies, subpoenas, salaries,
and other expenses authorized by the board. The fund
shall be supplemented from the general fund or other
available funds of the county as necessary.

Commentary by Nydia Thomas

Source: HB 884

Effective Date: September 1, 2015

Applicability: Applies to the administrative duties of
the juvenile board on or after the effective date.
Summary of Changes: This provision transfers the
duties of the Orange County child support office to the
Orange County Juvenile Board, including the responsi-
bility for records, equipment and personnel. Section
152.1872 requires the juvenile board to administer the
fees collected to meet the board’s operational expenses.
The provision also authorizes the allocation of supple-

mental funds from the county’s general fund or other
available funding source.

Human Resources Code, Sec. 152.1872. OR-
ANGE COUNTY CHILD SUPPORT OFFICE AND
SUPPORT FEE.

The following are repealed:

(1) the heading to Section 152.1872, Human Re-
sources Code; and

(2) Sections 152.1872(a), (b), (c), (d), and (e),
Human Resources Code.

Commentary by Nydia Thomas

Source: HB 884

Effective Date: September 1, 2015

Applicability: Applies to the administrative duties of
the juvenile board on or after the effective date.
Summary of Changes: The change to Section 152.1872
and related subsections of the Human Resources Code
abolishes the Orange County Child Support Office and
repeals language that governed the collection of monthly
child support fees. This function is now fulfilled by the
Office of the Attorney General Child Support Division.

Human Resources Code Sec.152.1873. DI-
VORCE [ADOPHON] AND CONTEMPT FEES IN
ORANGE COUNTY. (a) Each person who files a di-
vorce case in Orange County shall pay to the clerk of the
district court a filing fee of not less than $5. The fee is
taxed, collected, and paid as other costs and is used to
assist in maintaining the Orange County Juvenile Board

as provided by Subsection (g) [ehild-suppert-office].

Commentary by Nydia Thomas

Source: HB 884

Effective Date: September 1, 2015

Applicability: Applies to the administration and collec-
tion of fees on or after the effective date.

Summary of Changes: The amendment to Section
1552.1873 specifies that divorce and contempt filing
fees collected in Orange County shall be designated to
assist in maintaining the juvenile board.

Human Resources Code Sec.152.1873. DI-
VORCE [ADOPTON] AND CONTEMPT FEES IN
ORANGE COUNTY. (d) A receipt of all disbursements
of money paid to [iate] the Orange County Juvenile

Board [ehild-suppert-effiee] in a matter involving con-
tempt shall be kept on file.

Commentary by Nydia Thomas
Source: HB 884
Effective Date: September 1, 2015
Applicability: Applies to the administration and collec-
tion of fees on or after the effective date.
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Summary of Changes: This provision requires that the
receipts of all disbursements of money paid to the Or-
ange County Juvenile Board be kept on file.

Penal Code

Penal Code, Sec. 20A.04. ACCOMPLICE WIT-
NESS: TESTIMONY AND IMMUNITY. (a) A party
to an offense under this chapter may be required to pro-
vide evidence or testify about the offense.

(b) A party to an offense under this chapter may
not be prosecuted for any offense about which the party
is required to provide evidence or testify, and the evi-
dence and testimony may not be used against the party
in any adjudicatory proceeding except a prosecution for
aggravated perjury. For purposes of this subsection,
"adjudicatory proceeding" means a proceeding before a
court or any other agency of government in which the
legal rights, powers, duties, or privileges of specified
parties are determined.

(c) A conviction under this chapter may be had
on the uncorroborated testimony of a party to the of-
fense.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: Applies to a criminal offense committed
or a violation that occurs on or after the effective date.
Summary of Changes: Current law allows for a convic-
tion of prostitution to be based on uncorroborated, com-
pelled testimony of accomplices. Section 20A.04 of the
Penal Code now makes this strategy available to prose-
cutors in human trafficking cases and thus enables the
investigation and prosecution of large scale trafficking
cases. Affording a witness of human trafficking immuni-
ty from subsequent criminal prosecution would encour-
age victims to testify against traffickers. Similarly, im-
munity for accomplice witness testimony would encour-
age testimony against larger human trafficking rings and
its major actors.

Penal Code Sec. 21.15. INVASIVE [IMPROPER
PHOTOGRAPHY-OR] VISUAL RECORDING. (a) In
this section;

(1) "Female breast" means any portion of the
female breast below the top of the areola.

(2) "Intimate area" means the naked or clothed
genitals, pubic area, anus, buttocks, or female breast of a

person.

3) "Changing room" means a room Or por-
tioned area provided for or primarily used for the chang-

ing of clothing and includes dressing rooms. locker
rooms, and swimwear changing areas.

(4) "Promote"[;—"premete”] has the meaning
assigned by Section 43.21.

Commentary by Kyle Dufour

Source: SB 1317

Effective Date: June 18, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Recently, the Texas Court of
Criminal Appeals ruled in Ex parte Ronald Thompson,
that Section 21.15(b)(1) of the Texas Penal Code, to the
extent it proscribes the taking of photographs and the
recording of visual images, is unconstitutional on its face
in violation of the Free Speech clause of the First
Amendment. Interested parties report that after this
holding, individuals who have had improper and inva-
sive photos taken of them without consent are without
legal recourse since the statute was held unconstitution-
al. The underlying problem lays in the current wording
of the statute as it requires the actor’s intent to arouse or
gratify. The Court held that since privacy interests fade
once information appears on public record, protecting
someone who appears in public from being the object of
sexual thoughts is the sort of paternalistic interest in
regulating the defendant’s mind that the First Amend-
ment was designed to guard against. As amended, Sec-
tion 21.15 aims to provide a legal remedy for victims of
invasive visual recording while staying in line with the
court’s ruling in part by specifying intimate areas of the
body prone to invasive visual recording.

Penal Code Sec. 21.15. INVASIVE [IMPROPER
PHOTOGRAPHY-OR] VISUAL RECORDING. (b) A
person commits an offense if, without the other person's
consent and with intent to invade the privacy of the other
person, the person:

(1) photographs or by videotape or other elec-
tronic means records, broadcasts, or transmits a visual
image of an intimate area of another person if the other
person has a reasonable expectation that the intimate
area is not subject to public view; [anether-at-alocation
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(2) photographs or by videotape or other elec-
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[Gi o | desi :
persen]; or

(3) knowing the character and content of the
photograph, recording, broadcast, or transmission, pro-
motes a photograph, recording, broadcast, or transmis-
sion described by Subdivision (1) or (2).

Commentary by Kyle Dufour

Source: SB 1317

Effective Date: June 18, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Section 21.15 (b), as amended,
aims to provide a legal remedy for victims of invasive
visual recording while staying in line with the Ex Parte
Thompson ruling discussed above, in part by replacing
“intent to arouse or gratify” with language in terms of an
intent to invade privacy without consent.

Penal Code Sec. 21.16. VOYEURISM. (a) A per-
son commits an offense if the person, with the intent to
arouse or gratify the sexual desire of the actor, observes
another person without the other person's consent while
the other person is in a dwelling or structure in which the
other person has a reasonable expectation of privacy.

(b) Except as provided by Subsection (c) or (d),
an offense under this section is a Class C misdemeanor.

(c) An offense under this section is a Class B
misdemeanor if it is shown on the trial of the offense
that the actor has previously been convicted two or more
times of an offense under this section.

(d) An offense under this section is a state jail
felony if the victim was a child younger than 14 years of
age at the time of the offense.

(e) If conduct that constitutes an offense under
this section also constitutes an offense under any other
law, the actor may be prosecuted under this section, the
other law, or both.

Commentary by Kyle Dufour

Source: HB 207

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: While current law addresses
voyeurism-like conduct in three specific circumstances
under disorderly conduct, repeat offenses cannot be
enhanced beyond a Class C misdemeanor. House Bill
207 establishes a new Penal Code offense of voyeurism
which is widely considered by law enforcement to be
one of the most common gateway offenses to other
sexual crimes, including violent sex crimes. Practitioners
have reported that most voyeurism offenses are commit-
ted by repeat offenders and since these offenses general-
ly are neither well-documented nor effectively shared by

local law enforcement agencies across the state, the
process of tracking repeat offenders is compromised.
Section 21.16 requires the intent to gratify or arouse the
sexual desire of the actor without another’s consent and
enhances punishment for repeat offenders. The similar
Penal Code provision found under disorderly conduct
has not been repealed, however, the statute specifies that
the actor may be punished under any other law instead
of or in addition to voyeurism.

Penal Code_Sec. 21.16. UNLAWFUL DISCLO-
SURE OR PROMOTION OF INTIMATE VISUAL
MATERIAL. (a) In this section:

(1) "Intimate parts" means the naked genitals,
pubic area, anus, buttocks, or female nipple of a person.
(2) "Promote" means to procure, manufacture,

issue, sell, give, provide, lend, mail, deliver, transfer,
transmit, publish, distribute, circulate, disseminate,
present, exhibit, or advertise or to offer or agree to do
any of the above.

(3) "Sexual conduct" means sexual contact,
actual or simulated sexual intercourse, deviate sexual
intercourse, sexual bestiality, masturbation, or sadomas-
ochistic abuse.

(4) "Simulated" means the explicit depiction
of sexual conduct that creates the appearance of actual
sexual conduct and during which a person engaging in
the conduct exhibits any uncovered portion of the
breasts, genitals, or buttocks.

(5) "Visual material" means:

(A) any film, photograph, videotape,

negative, or slide or any photographic reproduction that
contains or incorporates in any manner any film, photo-
graph, videotape, negative, or slide; or

(B) any disk, diskette, or other physical
medium that allows an image to be displayed on a com-
puter or other video screen and any image transmitted to
a _computer or other video screen by telephone line,
cable, satellite transmission, or other method.

(b) A person commits an offense if:

(1) without the effective consent of the depict-
ed person, the person intentionally discloses visual mate-
rial depicting another person with the person's intimate
parts exposed or engaged in sexual conduct;

(2) the visual material was obtained by the
person or created under circumstances in which the
depicted person had a reasonable expectation that the
visual material would remain private;

(3) the disclosure of the visual material causes
harm to the depicted person; and

(4) the disclosure of the visual material reveals

the identity of the depicted person in any manner, in-

cluding through:
(A) any accompanying or subsequent

information or material related to the visual material; or
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(B) information or material provided by
a third party in response to the disclosure of the visual
material.

(c) A person commits an offense if the person in-
tentionally threatens to disclose, without the consent of
the depicted person, visual material depicting another
person with the person's intimate parts exposed or en-
gaged in sexual conduct and the actor makes the threat
to obtain a benefit:

1) in return for not making the disclosure; or
(2) in connection with the threatened disclo-

sure.
(d) A person commits an offense if, knowing the
character and content of the visual material, the person
promotes visual material described by Subsection (b) on
an Internet website or other forum for publication that is
owned or operated by the person.
(e) It is not a defense to prosecution under this
section that the depicted person:
(1) created or consented to the creation of the
visual material; or
(2) voluntarily transmitted the visual material
to the actor.
(D) It is an affirmative defense to prosecution un-
der Subsection (b) or (d) that:
(1) the disclosure or promotion is made in the
course of:

(A) lawful and common practices of
law enforcement or medical treatment;

(B) reporting unlawful activity; or

(C) a legal proceeding, if the disclosure
or promotion is permitted or required by law;

(2) the disclosure or promotion consists of
visual material depicting in a public or commercial
setting only a person's voluntary exposure of:

(A) the person's intimate parts; or
(B) the person engaging in sexual

conduct; or

(3) the actor is an interactive computer service,
as defined by 47 U.S.C. Section 230, and the disclosure
or promotion consists of visual material provided by
another person.

(2) An offense under this section is a Class A
misdemeanor.

(h) If conduct that constitutes an offense under
this section also constitutes an offense under another
law, the actor may be prosecuted under this section, the
other law, or both.

Commentary by Kyle Dufour

Source: SB 1135

Effective Date: September 1, 2015

Applicability: Applies to visual material disclosed or
promoted, or threatened to be disclosed, on or after the
effective date.

Summary of Changes: Currently, there is no law pro-
hibiting a person from posting visual images of another
person’s intimate body parts or engaged in sexual con-
duct, that at the time was captured with consent, but that
are later disseminated publically without consent of the
person captured. Recent rising trends in the promotion of
these visual images and recordings being posted online
have been noted. Victims of these postings report threats
of sex assault, stalking, harassment, loss of employment,
relocation and even suicide. In addition, victims are
often re-victimized when websites charge fees to remove
unconsented postings. Section 21.16, as amended, is an
effort to preserve relationship privacy by prohibiting the
disclosure of sexually explicit material without the con-
sent of persons depicted in addition to prohibiting owner
of other publication forums from promoting material of
this nature.

Penal Code Sec. 22.021(b). AGGRAVATED
SEXUAL ASSAULT. (2) "Elderly individual" has [and
“disabled—individual' have] the meaning [meanings|
assigned by Section 22.04(c).

(3) "Disabled individual" means a person older
than 13 years of age who by reason of age or physical or
mental disease, defect, or injury is substantially unable
to protect the person's self from harm or to provide food,
shelter, or medical care for the person's self.

Commentary by Kyle Dufour

Source: HB 2589

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Section 22.021(b) changes the
definition of elderly individual to conform to Sec.
22.04(c) of the Penal Code and adds a definition of
disabled individual to mean a person older than 13 years
of age who is substantially unable to protect themselves
from harm or provide food, shelter or medical care for
themselves due to age, disease, defect or injury.

Penal Code Sec. 28.03. CRIMINAL MISCHIEF.
(b) Except as provided by Subsections (f) and (h), an
offense under this section is:

(1) a Class C misdemeanor if:

(A) the amount of pecuniary loss is less
than $100 [$59]; or

(B) except as provided in Subdivision
(3)(A) or (3)(B), it causes substantial inconvenience to
others;

(2) a Class B misdemeanor if the amount of
pecuniary loss is $100 [$50] or more but less than $750
[$566];

(3) aClass A misdemeanor if:

(A) the amount of pecuniary loss is
$750 [$500] or more but less than $2,500 [$15500]; or
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(B) the actor causes in whole or in
part impairment or interruption of any public water
supply, or causes to be diverted in whole, in part, or in
any manner, including installation or removal of any
device for any such purpose, any public water supply,
regardless of the amount of the pecuniary loss;

(4) a state jail felony if the amount of pecuni-
ary loss is:

(A) $2.500 [$+500] or more but
less than $30,000 [$265000];

(B) less than $2,500 [$+500], if the
property damaged or destroyed is a habitation and if the
damage or destruction is caused by a firearm or explo-
sive weapon;

(C) less than $2.,500 [$45560], if the
property was a fence used for the production or con-
tainment of:

(i) cattle, bison, horses,
sheep, swine, goats, exotic livestock, or exotic poultry;
or

(il) game animals as that
term is defined by Section 63.001, Parks and Wildlife
Code; or

(D) less than $30,000 [$26;006] and
the actor causes wholly or partly impairment or interrup-
tion of public communications, public transportation,
public gas or power supply, or other public service, or
causes to be diverted wholly, partly, or in any manner,
including installation or removal of any device for any
such purpose, any public communications or public gas
or power supply;

(5) a felony of the third degree if the amount
of the pecuniary loss is $30,000 [$26;600] or more but
less than $150,000 [$460,600];

(6) a felony of the second degree if the
amount of pecuniary loss is $150.000 [$106,600] or
more but less than $300,000 [$260;000]; or

(7) a felony of the first degree if the amount
of pecuniary loss is $300,000 [$266,;000] or more.

(f) An offense under this section is a state jail
felony if the damage or destruction is inflicted on a place
of worship or human burial, a public monument, or a
community center that provides medical, social, or edu-
cational programs and the amount of the pecuniary loss
to real property or to tangible personal property is $750
or more but less than $30,000 [$26;000].

(h) An offense under this section is a state jail
felony if the amount of the pecuniary loss to real proper-
ty or to tangible personal property is $750 [$+500] or
more but less than $30,000 [$20;000] and the damage or
destruction is inflicted on a public or private elementary
school, secondary school, or institution of higher educa-
tion.

(j) Notwithstanding Subsection (b), an offense
under this section is a felony of the third degree if:

(1) the tangible property damaged, destroyed,

or tampered with is transportation communications

equipment or a transportation communications device;
and (2) the amount of the pecuniary loss to the tangible
property is less than $150,000 [$+66,066].

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Offense levels for most property
crimes are established by the value of the property or the
pecuniary loss to the owner. The property values were
set in 1993 and have not been adjusted since. The failure
to keep up with inflation essentially has worked to create
a higher level offense than would have existed for the
same offense committed years ago. To address this,
property values were adjusted in many property crimes,
including the offense of Criminal Mischief.

The offense levels established solely based on pe-
cuniary loss were adjusted to the following levels:

Class C misdemeanor: less than $100

Class B misdemeanor: $100 or more but less than $750

Class A misdemeanor: $750 or more but less than $2,500

State jail felony: $2,500 or more but less than $30,000

3" degree felony: $30,000 or more but less than $150,000
2" degree felony: $150,000 or more but less than $300,000
1* degree felony: $300,000 or more

There are offenses that involve pecuniary loss
plus certain factors that were also changed. Current law
provides it is a state jail felony if the damage was less
than $20,000 and caused impairment or interruption of
public communications, transportation, or public service,
among other things. That threshold was changed to
$30,000, consistent with the value changes. Similarly, it
is a state jail felony if the pecuniary loss was less than
$1,500 and the damage was to a fence used for certain
stock or game animals; the $1,500 value was increased
to $2,500. The same change was made to an offense in
which a firearm or explosive caused less than $1,500 in
damage to a habitation. It bears noting that it is also a
state jail felony to commit the latter two offenses and
cause damage up to $30,000 (formerly $20,000) since
that is the value amount for a state jail felony. These
changes are consistent with current law, which is that
there is no misdemeanor level offense when these ele-
ments are present, regardless of the damage caused.

Some changes were made to this statute, however,
that did more than simply adjust the value thresholds
while keep the offense levels intact. One relates to dam-
age to places of worship or human burial, public monu-
ments, or certain community centers. It is currently it is
a state jail felony to cause damage of less than $20,000
to these places. Not only did this bill increase the upper
threshold from less than $20,000 to less than $30,000, it
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inserted a lower limit of $750 or more in damage caused.
Now, only an offense that would have otherwise been a
Class A misdemeanor based on the damage amount is
increased to a felony because one of these locations was
damaged; Class B and C misdemeanors that do not
currently exist have been created. A second misdemean-
or-related change was made when the damage is caused
at a school. Current law provides that it is a state jail
felony to cause damage in the amount of $1,500 or more
but less than $20,000 at a school; these are the same
values for a state jail felony for damage caused else-
where as well. As such, the changes in law raise the
upper limit to $30,000 and by dropping the lower limit
to $750 so that now what would be a Class A misde-
meanor level elsewhere is a state jail felony if the of-
fense occurs at school.

Penal Code Sec. 28.06. AMOUNT OF PECU-
NIARY LOSS. (d) If the amount of pecuniary loss
cannot be ascertained by the criteria set forth in Subsec-
tions (a) through (c), the amount of loss is deemed to be
greater than $750 [$500] but less than $2,500 [$45509].

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: The law sets out factors to be
used to determine the amount of pecuniary loss for cer-
tain offenses. If that loss cannot be ascertained, it is
deemed to be an amount consistent with the values for a
Class A misdemeanor. The change to Section 28.06 is
consistent with other changes to Class A misdemeanors
in Chapter 28, Penal Code.

Penal Code Sec. 28.07. INTERFERENCE WITH
RAILROAD PROPERTY. (e) An offense under Sub-
section (b)(2)(B), (b)(2)(C), or (b)(2)(D) is a Class C
misdemeanor unless the person causes pecuniary loss of
$100 or more, in which event the offense is:

(1) a Class B misdemeanor if the amount of pe-
cuniary loss is $100 [$20] or more but less than $750
[$566];

(2) a Class A misdemeanor if the amount of pe-
cuniary loss is $750 [$560] or more but less than $2,500
[$4:500];

(3) a state jail felony if the amount of pecuniary
loss is $2,500 [$45500] or more but less than $30,000
[$26,600];

(4) a felony of the third degree if the amount of
the pecuniary loss is $30,000 [$26;660] or more but less
than $150,000 [$166,600];

(5) afelony of the second degree if the amount of
pecuniary loss is $150,000 [$160;000] or more but less
than $300,000 [$2006;000]; or

(6) a felony of the first degree if the amount of
the pecuniary loss is $300.000 [$200;000] or more.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This session, property values
have been adjusted for the offense of Interference with
Railroad Property. The thresholds for the offense levels
tied solely to property value or pecuniary loss are the
same as for Penal Code Section 28.03 (Criminal Mis-
chief), set out previously.

Penal Code Sec. 28.08. GRAFFITI. (b) Except
as provided by Subsection (d), an offense under this
section is:

(1) a Class C misdemeanor if the amount of
pecuniary loss is less than $100;

(2) a Class B misdemeanor if the amount of
pecuniary loss is $100 or more but less than $750

[$500];

3) [)] aClass A misdemeanor if the amount
of pecuniary loss is $750 [$500] or more but less than
$2.500 [$+5007];

(4) [3)] a state jail felony if the amount of
pecuniary loss is $2,500 [$1+:509] or more but less than
$30.000 [$26,000];

(5) [4)] a felony of the third degree if the
amount of pecuniary loss is $30,000 [$26,606] or more
but less than $150,000 [$+60;000];

(6) [€5)] a felony of the second degree if the
amount of pecuniary loss is $150,000 [$106,600] or
more but less than $300,000 [$260;000]; or

(1) [¢6)] a felony of the first degree if the
amount of pecuniary loss is $300,000 [$206,060] or
more.

(d) An offense under this section is a state jail
felony if:

(1) the marking is made on a school, an insti-
tution of higher education, a place of worship or human
burial, a public monument, or a community center that
provides medical, social, or educational programs; and

(2) the amount of the pecuniary loss to real
property or to tangible personal property is $750 or more
but less than $30.,000 [$26,0600].

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This session, the Legislature
made comprehensive adjustments to the threshold
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amounts of many property crimes, including the offense
of Graffiti. The thresholds for the offense levels tied
solely to property value or pecuniary loss are the same
as for Penal Code Section 28.03 (Criminal Mischief), set
out previously.

Under current law, there is no Class C misde-
meanor level Graffiti offense. The lowest possible level
that may be charged is a Class B misdemeanor. This has
been the case since the creation of this offense in 1997.
This statute has now been changed to create a Class C
misdemeanor offense of Graffiti. Additionally, under
current law it is a state jail felony if graffiti causes a
pecuniary loss of up to $20,000 and the marking is on a
school, place of worship or human burial, public monu-
ment, or certain community centers; there is no misde-
meanor. Not only does this bill increase the upper limit
to be $30,000, which is consistent with the new upper
limit for a state jail felony, it creates a lower limit of
$750 or more. This means only a Class A misdemeanor
level of damage can be enhanced to a state jail felony;
the offense level is a Class C or Class B misdemeanor if
the damage amount falls in those categories, even if the
marking is on one of these enumerated places.

Penal Code Sec. 31.03. THEFT. (e) Except as
provided by Subsection (f), an offense under this section
is:

(1) a Class C misdemeanor if the value of the
property stolen is less than $100[+

(2) aClass B misdemeanor if:
(A) the value of the property stolen

[6)-$50] or more but less than

[6ii)-s2c bt less-than-$50€

and-the-defendant-obtained-thepropertyby—issuing—or
. heel milar_sicl or i |
seribed-by-Seetion31-06];
(B) the value of the property stolen is
less than $100[+
[6)-$59] and the defendant has pre-
viously been convicted of any grade of theft; or
[Gi)-$20the defend | .
ously-been—convicted-of anygrade-of theft,and-the-de-
heel il 'lf fl Yo glf'l Igl
Section31-06-0r]
(C) the property stolen is a driver's li-
cense, commercial driver's license, or personal identifi-
cation certificate issued by this state or another state;

(3) a Class A misdemeanor if the value of the
property stolen is $750 [$500] or more but less than
$2.500 [$+5007];

(4) astate jail felony if:

(A) the value of the property stolen is
$2,500 [$4500] or more but less than $30,000
[$20,0600], or the property is less than 10 head of sheep,
swine, or goats or any part thereof under the value of
$30.000 [$26,000];

(B) regardless of value, the property is
stolen from the person of another or from a human
corpse or grave, including property that is a military
grave marker;

(C) the property stolen is a firearm, as
defined by Section 46.01;

(D) the value of the property stolen is
less than $2,500 [$4:500] and the defendant has been
previously convicted two or more times of any grade of
theft;

(E) the property stolen is an official
ballot or official carrier envelope for an election; or

(F) the value of the property stolen is
less than $20,000 and the property stolen is:

(1) aluminum;
(i1) bronze;
(iii) copper; or
(iv) brass;

(5) a felony of the third degree if the value of
the property stolen is $30.000 [$26;000] or more but less
than $150,000 [$160;000], or the property is:

(A) cattle, horses, or exotic livestock or exotic
fowl as defined by Section 142.001, Agriculture Code,
stolen during a single transaction and having an aggre-
gate value of less than $150,000 [$166,608]; or

(B) 10 or more head of sheep, swine,
or goats stolen during a single transaction and having an
aggregate value of less than $150,000 [$166,006];

(6) a felony of the second degree if:

(A) the value of the property stolen is
$150,000 [$106,000] or more but less than $300,000
[$200;000]; or

(B) the value of the property stolen is
less than $300,000 [$200;000] and the property stolen is
an automated teller machine or the contents or compo-
nents of an automated teller machine; or

(7) a felony of the first degree if the value of
the property stolen is $300.000 [$260;600] or more.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: The thresholds for the offense
levels tied solely to property value or pecuniary loss are
the same as for Penal Code Section 28.03 (Criminal
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Mischief), set out previously. The offense level increases
based on prior theft convictions remain unchanged.
Under current law, theft by check is a Class C misde-
meanor if the amount stolen is less than $20 and a Class
B misdemeanor if $20 or more but less than $500. This
differs from theft by other means, which uses $50 as the
threshold amount between a Class B and Class C mis-
demeanors. This distinction was eliminated. Now, theft
by check or theft by other means have the same thresh-
old amounts. The other thresholds that exist for theft
with specific elements present (i.e. theft of firearm, theft
from person, theft from grave, theft of certain stock
animals, ATM theft, etc.) were changed consistently
with the new thresholds; the offense levels that currently
exist remain intact with only the monetary value chang-
es.

Penal Code Sec. 31.04. THEFT OF SERVICE.
(b) For purposes of this section, intent to avoid payment
is presumed if:

(1) the actor absconded without paying for the
service or expressly refused to pay for the service in
circumstances where payment is ordinarily made imme-
diately upon rendering of the service, as in hotels,
campgrounds, recreational vehicle parks, restaurants,
and comparable establishments;

(2) the actor failed to make payment under a
service agreement within 10 days after receiving notice
demanding payment;

(3) the actor returns property held under a
rental agreement after the expiration of the rental agree-
ment and fails to pay the applicable rental charge for the
property within 10 days after the date on which the actor
received notice demanding payment; or

(4) the actor failed to return the property held
under a rental agreement:

(A) within five days after receiving no-
tice demanding return, if the property is valued at less
than $2.500 [$45506]; or

(B) within three days after receiving
notice demanding return, if the property is valued at
$2.500 [$+509] or more.

(e) An offense under this section is:

(1) a Class C misdemeanor if the value of the
service stolen is less than $100 [$20];

(2) a Class B misdemeanor if the value of the
service stolen is $100 [$26] or more but less than $750
[$566];

(3) a Class A misdemeanor if the value of the
service stolen is $750 [$5060] or more but less than
$2.500 [$+5007];

(4) a state jail felony if the value of the ser-
vice stolen is $2,500 [$4506] or more but less than
$30.000 [$26,000];

(5) a felony of the third degree if the value of
the service stolen is $30.000 [$2650600] or more but less
than $150,000 [$+66,006];

(6) a felony of the second degree if the value
of the service stolen is $150,000 [$160,;600] or more but
less than $300,000 [$206,600]; or

(7) a felony of the first degree if the value of
the service stolen is $300,000 [$200;000] or more.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Offense levels for most property
crimes are established by the value of the property or the
pecuniary loss to the owner. The failure to keep up with
inflation essentially has worked to create a higher level
offense than would have existed for the same offense
committed years ago. To address this, property values
were adjusted in many property crimes, including the
offense of Theft of Service. The thresholds for the of-
fense levels tied solely to property value or pecuniary
loss are the same as for Penal Code Section 28.03 (Crim-
inal Mischief), set out previously. The thresholds for
presumption of theft when a person fails to return rental
property were also changed accordingly.

Penal Code Sec. 31.08. VALUE. (c) If property
or service has value that cannot be reasonably ascer-
tained by the criteria set forth in Subsections (a) and (b),
the property or service is deemed to have a value of

$750 [$599] or more but less than $2.500 [$15500].
Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: The law sets out factors to be
used to determine the amount of pecuniary loss for cer-
tain offenses. If that loss cannot be ascertained, it is
deemed to be an amount consistent with the values for a
Class A misdemeanor. This change is consistent with
other changes to Class A misdemeanors in Chapter 31,
Penal Code.

Penal Code Sec. 31.16. ORGANIZED RETAIL
THEFT. (1) a Class C misdemeanor if the total value of
the merchandise involved in the activity is less than
$100;

(2) a Class B misdemeanor if the total value
of the merchandise involved in the activity is $100 or
more but less than $750 [$50];

(3) [€2)] a Class A misdemeanor if the total
value of the merchandise involved in the activity is $750
[$59] or more but less than $2,500 [$5007];
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(4) [)] a state jail felony if the total value of
the merchandise involved in the activity is $2,500 [$500]
or more but less than $30,000 [$1;500];

(5) [#)] a felony of the third degree if the to-
tal value of the merchandise involved in the activity is
$30,000 [$3500] or more but less than $150,000
[$26;000];

(6) [€5)] a felony of the second degree if the
total value of the merchandise involved in the activity is
$150,000 [$265000] or more but less than $300.000
[$4605000]; or

(7) [€6)] a felony of the first degree if the total
value of the merchandise involved in the activity is
$300,000 [$460;000] or more.

(d) An offense described for purposes of pun-
ishment by Subsections (c)(1)-(6) [¢e}D-5)] is in-
creased to the next higher category of offense if it is
shown on the trial of the offense that:

(1) the person organized, supervised, fi-
nanced, or managed one or more other persons engaged
in an activity described by Subsection (b); or

(2) during the commission of the offense, a
person engaged in an activity described by Subsection
(b) intentionally, knowingly, or recklessly:

(A) caused a fire exit alarm to sound or
otherwise become activated;

(B) deactivated or otherwise prevented
a fire exit alarm or retail theft detector from sounding; or

(C) used a shielding or deactivation in-
strument to prevent or attempt to prevent detection of the
offense by a retail theft detector.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This amendment adjusts the
property values for the offense of Organized Retail
Theft. Unlike most of the other offenses impacted by
this change, which essentially kept the offense levels
intact with adjusted thresholds, Organized Retail Theft
was quite substantively changed. This law was created in
2011 with the stated purpose of having higher penalties
for those engaging in organized retail theft than the
penalties under theft. That was accomplished by taking
the general theft threshold amounts and assigning one
higher penalty level to those amounts. For example,
there was no Class C misdemeanor; if the value was less
than $50, the offense was a Class B misdemeanor. The
amount required to be a Class A misdemeanor for simple
theft constituted a state jail felony for Organized Retail
Theft. HB 1396 eliminated these enhancements and
placed the offense levels equal to simple theft.

Penal Code Sec. 32.02. VALUE. (¢) If property
or service has value that cannot be reasonably ascer-
tained by the criteria set forth in Subsections (a) and (b),
the property or service is deemed to have a value of
$750 [$500] or more but less than $2,500 [$1;500].

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: The law sets out factors to be
used to determine the amount of pecuniary loss for cer-
tain offenses. If that loss cannot be ascertained, it is
deemed to be an amount consistent with the values for a
Class A misdemeanor. This change is consistent with
other changes to Class A misdemeanors in Chapter 32,
Penal Code.

Penal Code Sec. 32.23. TRADEMARK COUN-
TERFEITING. (¢) An offense under this section is a:

(1) Class C misdemeanor if the retail value of
the item or service is less than $100 [$20];

(2) Class B misdemeanor if the retail value of
the item or service is $100 [$20] or more but less than
$750 [$500];

(3) Class A misdemeanor if the retail value of
the item or service is $750 [$500] or more but less than
$2.500 [$+5007];

(4) state jail felony if the retail value of the
item or service is $2,500 [$35500] or more but less than
$30.000 [$26,000];

(5) felony of the third degree if the retail val-
ue of the item or service is $30,000 [$26;000] or more
but less than $150,000 [$+60;000];

(6) felony of the second degree if the retail
value of the item or service is $150,000 [$160;000] or
more but less than $300,000 [$260;000]; or

(7) felony of the first degree if the retail value
of the item or service is $300,000 [$206;000] or more.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This amendment adjusts the
property values for the offense of Trademark Counter-
feiting. The thresholds for the offense levels tied solely
to property value or pecuniary loss are the same as for
Penal Code Section 28.03 (Criminal Mischief), set out
previously.
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Penal Code Sec. 33.02. BREACH OF COM-
PUTER SECURITY. (b-2) An offense under Subsec-
tion (b-1) is:

(1) a Class C misdemeanor if the aggregate
amount involved is less than $100;

(2) a Class B misdemeanor if the aggregate
amount involved is $100 or more but less than $750;

(3) a Class A misdemeanor if the aggregate
amount involved is $750 or more but less than $2,500;

4) [D)] a state jail felony if the aggregate
amount involved is $2,500 or more but less than $30,000
[$20;000];

(5) [)] a felony of the third degree if the ag-
gregate amount involved is $30,000 [$26,600] or more
but less than $150,000 [$1066;0600];

(6) [3)] a felony of the second degree if:

(A) the aggregate amount involved is
$150,000 [$+66,600] or more but less than $300.000
[$200,000];

(B) the aggregate amount involved is
any amount less than $300,000 [$266,6060] and the com-
puter, computer network, or computer system is owned
by the government or a critical infrastructure facility; or

(C) the actor obtains the identifying in-
formation of another by accessing only one computer,
computer network, or computer system; or

(1) [4)] a felony of the first degree if:

(A) the aggregate amount involved is
$300.,000 [$260;600] or more; or

(B) the actor obtains the identifying in-
formation of another by accessing more than one com-
puter, computer network, or computer system.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This amendment adjusts the
property values for the offense of Breach of Computer
Security. The thresholds for the offense levels tied solely
to property value or pecuniary loss are the same as for
Penal Code Section 28.03 (Criminal Mischief), set out
previously.

Unlike most offenses impacted by this bill, which
had the thresholds raised while keeping the existing
offense levels intact, Breach of Computer Security was
substantially changed. This statute, created in 2011,
makes it an offense to purposefully access a computer,
network, or system without the consent of the owner and
with the intent to defraud or harm others or to alter,
damage, or delete property. It was adopted with the
stated purpose of making this conduct a felony and, until
now, the lowest level offense was a state jail felony. HB
1396 has now created misdemeanor levels for this of-

fense, effectively making this offense tantamount to
criminal mischief or simple theft.

Penal Code, Sec. 33.021. ONLINE SOLICITA-
TION OF A MINOR.(a) (1) "Minor" means:
(A) an individual who is [represents
himselror-herselfto-be] younger than 17 years of age; or
(B) an individual whom the actor be-
lieves to be younger than 17 years of age.

Commentary by Kyle Dufour

Source: SB 344

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: In October 2013, the Texas
Court of Criminal Appeals struck down as unconstitu-
tional the penal offense of online solicitation of a minor
stating that the statute is overbroad because it prohibits a
range of constitutionally protected speech and is not
drawn narrowly enough to achieve only the legitimate
government interest of protecting children from sexual
abuse. While aimed to prohibit the conduct of a person
who engages in Internet conversations with a minor with
the intention to make physical contact, the statute does
not expressly require that the actor possessed the intent
to meet the minor. The amendment to Section
33.02(a)(1) modifies the definition of minor to no longer
include someone representing themselves to be younger
than 17.

Penal Code Sec. 33.021. ONLINE SOLICITA-
TION OF A MINOR. (b) A person who is 17 years of
age or older commits an offense if, with the intent to
commit an offense listed in Article 62.001(5)(A), (B), or

(K), Code of Criminal Procedure [areuse—orgratify—the
sexual-desire-of-any-persen], the person, over the Inter-

net, by electronic mail or text message or other electron-
ic message service or system, or through a commercial
online service, intentionally:

(1) communicates in a sexually explicit man-
ner with a minor; or

(2) distributes sexually explicit material to a

minor.
(d) It is not a defense to prosecution under Sub-
section (c) that[:
[D] the meeting did not occur[;
[2)4 id . | ford .
oeeur-or
[3)—the-actor-was-engaged-in-afantasyat-the
. c . ¢ the-offense]
(e) It is a defense to prosecution under this sec-
tion that at the time conduct described by Subsection

[6b)-e1] (c) was committed:

(1) the actor was married to the minor; or
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(2) the actor was not more than three years
older than the minor and the minor consented to the
conduct.

Commentary by Kyle Dufour

Source: SB 344

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: In October 2013, the Texas
Court of Criminal Appeals struck down as unconstitu-
tional the penal offense of online solicitation of a minor,
stating that the statute is overbroad because it prohibits a
range of constitutionally protected speech and is not
drawn narrowly enough to achieve only the legitimate
government interest of protecting children from sexual
abuse. While aimed to prohibit the conduct of a person
who engages in internet conversations with a minor with
the intention to make physical contact, the statute does
not expressly require that the actor possessed the intent
to meet the minor. SB 344 amends the language struck
down by the court to now require the specific intent to
solicit a minor for physical contact or certain other of-
fenses listed in Article 62.001(5) Code of Criminal
Procedure. The language barring a defense to prosecu-
tion based on the claim that the actor did not intend for a
meeting to occur or that the actor was engaged in fantasy
during the conversation has been removed.

Penal Code Sec.36.06. OBSTRUCTION OR
RETALIATION. (a) A person commits an offense if the
person [he] intentionally or knowingly harms or threat-
ens to harm another by an unlawful act:

(1) in retaliation for or on account of the ser-
vice or status of another as a:
(A) public servant, witness, prospective
witness, or informant; or
(B) person who has reported or who the
actor knows intends to report the occurrence of a crime;
or
(2) to prevent or delay the service of another
as a:
(A) public servant, witness, prospective
witness, or informant; or
(B) person who has reported or who the
actor knows intends to report the occurrence of a crime.

(a-1) A person commits an offense if the person
posts on a publicly accessible website the residence
address or telephone number of an individual the actor
knows is a public servant or a member of a public serv-
ant's family or household with the intent to cause harm
or a threat of harm to the individual or a member of the
individual's family or household in retaliation for or on
account of the service or status of the individual as a

public servant.
(b) In this section:

(1) "Honorably retired peace officer" means a
peace officer who:

(A) did not retire in lieu of any discipli-
nary action;

(B) was eligible to retire from a law en-
forcement agency or was ineligible to retire only as a
result of an injury received in the course of the officer's
employment with the agency; and

(C) is entitled to receive a pension or
annuity for service as a law enforcement officer or is not
entitled to receive a pension or annuity only because the
law enforcement agency that employed the officer does
not offer a pension or annuity to its employees.

(2) "Informant" means a person who has
communicated information to the government in connec-
tion with any governmental function.

(3) "Public servant" has the meaning assigned
by Section 1.07, except that the term also includes an
honorably retired peace officer.

(c) An offense under this section is a felony of the
third degree, except that the offense is a felony of the
second degree if:

(1) [unless] the victim of the offense was
harmed or threatened because of the victim's service or
status as a juror; or

(2) the actor's conduct is described by Subsec-
tion (a-1) and results in the bodily injury of a public

servant or a member of a public servant's family or
household[;-in-which-event-the-offense-isafelony-of the
second-degree].

(d) For purposes of Subsection (a-1), it is prima
facie evidence of the intent to cause harm or a threat of
harm to an individual the person knows is a public serv-
ant or a member of a public servant's family or house-
hold if the actor:

(1) receives a written demand from the indi-
vidual to not disclose the address or telephone number
for reasons of safety; and

(2) either:

(A) fails to remove the address or tele-
phone number from the publicly accessible website
within a period of 48 hours after receiving the demand;
or

(B) reposts the address or telephone
number on the same or a different publicly accessible
website, or makes the information publicly available
through another medium, within a period of four years
after receiving the demand, regardless of whether the
individual is no longer a public servant.

Commentary by Kyle Dufour

Source: SB 923

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.
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Summary of Changes: Current law does not expressly
prohibit posting personal information of law enforce-
ment officers and their family online with malicious
intent in retaliation against an officer for performing
their sanctioned duties. SB 923 expands the penal of-
fense of obstruction or retaliation to include posting on a
publically accessible website the address or phone num-
ber of a public servant or their family, with the intent to
cause harm or threat of harm in retaliation against the
public servant’s performance of his duties. Section 36.06
enhances the offense level from a third degree to a sec-
ond degree if bodily injury results. It also incorporates
language establishes a prima facie assumption if the
actor fails to remove the information within 48 hours of
written demand to remove it or makes the information
publicly available through another medium within four
years after receiving the demand, regardless of whether
the person is still a civil servant.

Penal Code Sec. 38.15. INTERFERENCE WITH
PUBLIC DUTIES. (d-1) Except as provided by Subsec-
tion (d-2), in a prosecution for an offense under Subsec-
tion (a)(1), there is a rebuttable presumption that the
actor interferes with a peace officer if it is shown on the
trial of the offense that the actor intentionally dissemi-
nated the home address, home telephone number, emer-
gency contact information, or social security number of
the officer or a family member of the officer or any other
information that is specifically described by Section
552.117(a), Government Code.

(d-2) The presumption in Subsection (d-1) does
not apply to information disseminated by:

(1) a radio or television station that holds a li-

cense issued by the Federal Communications Commis-
sion; or

(2) a newspaper that is:
(A) a free newspaper of general circula-
tion or qualified to publish legal notices;
(B) published at least once a week; and
(C) available and of interest to the gen-

eral public.
Commentary by Kyle Dufour

Source: HB 1061

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Current law does not expressly
prohibit person from posting personal information of law
enforcement officers and their family online regardless
of a lack of malicious intent to retaliate against an of-
ficer for performing their sanctioned duties. Recent
incidents in which private data belonging to employees
of certain law enforcement agencies, including social
security numbers and passwords, was published online
by hackers have been reported. Section 38.15 establishes

a rebuttable presumption than a person interferes with
public duty when at trial it is shown that the actor inten-
tionally disseminated certain personal information of an
officer or their family member. This provision carves out
exceptions from criminal liability for information dis-
seminated by qualified TV, radio or newspaper medi-
ums.

Penal Code Sec. 39.02. ABUSE OF OFFICIAL
CAPACITY. (c) An offense under Subsection (a)(2) is:

(1) a Class C misdemeanor if the value of the
use of the thing misused is less than $100 [$26];

(2) a Class B misdemeanor if the value of the
use of the thing misused is $100 [$20] or more but less
than $750 [$500];

(3) a Class A misdemeanor if the value of the
use of the thing misused is $750 [$560] or more but less
than $2,500 [$15500];

(4) a state jail felony if the value of the use of
the thing misused is $2,500 [$45500] or more but less
than $30,000 [$265060];

(5) a felony of the third degree if the value of
the use of the thing misused is $30,000 [$26;000] or
more but less than $150,000 [$+60;000];

(6) a felony of the second degree if the value
of the use of the thing misused is $150,000 [$+60,;000]
or more but less than $300,000 [$266,000]; or

(7) a felony of the first degree if the value of
the use of the thing misused is $300,000 [$200,600] or
more.

Commentary by Kaci Singer

Source: HB 1396

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
September 1, 2015

Summary of Changes: Offense levels for most property
crimes are established by the value of the property or the
pecuniary loss to the owner. The amendment to Section
39.02 adjusts the property values for abuse of official
capacity. The thresholds for the offense levels tied solely
to property value or pecuniary loss are the same as for
Penal Code Section 28.03 (Criminal Mischief), set out
previously.

Penal Code Sec. 39.06. MISUSE OF OFFICIAL
INFORMATION. (a) A public servant commits an of-
fense if, in reliance on information to which the public
servant [he] has access by virtue of the person's [his]
office or employment and that has not been made public,
the person [he]:

(1) acquires or aids another to acquire a pecu-
niary interest in any property, transaction, or enterprise
that may be affected by the information;

(2) speculates or aids another to speculate on
the basis of the information; or
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(3) as a public servant, including as a [prinei-
pal-efa] school administrator, coerces another into sup-
pressing or failing to report that information to a law
enforcement agency.

Commentary by Kyle Dufour

Source: HB 1783

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: As amended, Section 39.06
changes current law relating to the right of school em-
ployee to report a crime to law enforcement and to per-
sons prohibited from using coercion to suppress or pre-
vent another from reporting information to law enforce-
ment. The current inclusive but not limiting language to
include the more encompassing term of “school adminis-
trator” has been inserted in place of the more limiting
language of “principal.”

Penal Code, Sec. 43.02. PROSTITUTION.
(c) An offense under this section is a Class B misde-
meanor, except that the offense is:

(1) a Class A misdemeanor if the actor has
previously been convicted one or two times of an of-
fense under this section;

(2) a state jail felony if the actor has previous-
ly been convicted three or more times of an offense
under this section; or

(3) a felony of the second degree if the person
solicited is:

(A) younger than 18 years of age, re-
gardless of whether the actor knows the age of the per-
son solicited at the time the actor commits the offense;

(B) represented to the actor as being
younger than 18 years of age; or

(C) believed by the actor to be younger
than 18 years of age.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: Applies to a criminal offense committed
or a violation that occurs on or after the effective date.
Summary of Changes: While current law holds that the
penal offense level for soliciting prostitution from a
person younger than 18 years of age is felony of the
second degree, it does not similarly classify the act of
soliciting prostitution from a person who represents
themselves as under 18 or who convinces an actor of
such. Section 43.02 (c) establishes a second degree
felony for such cases where the actor solicits prostitution
from a person whom they merely believe to be younger
than 18 years old or represents themselves as such,

without requiring the person solicited to actually be
underage.

Penal Code Sec. 48.01. SMOKING TOBACCO.

(a) In this section, "e-cigarette" has the meaning as-
signed by Section 161.081, Health and Safety Code.

Commentary by Kyle Dufour

Source: SB 97

Effective Date: October 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Currently, e-cigarettes and
vaping products are unregulated in Texas and at the
federal level though as of October 2014, 41 states pro-
hibit their sale to minors. Concerns regarding the harm-
ful effects of e-cigarette use continue to grow with their
popularity. There is, however, little consensus regarding
a comprehensive assessment of health impact because e-
cigarettes are new to the market. E-cigarettes contain
nicotine, a highly addictive drug and may serve as a
point of entry into the use of nicotine. Whether youth
who use e-cigarettes later go on to smoke conventional
tobacco cigarettes has yet to be determined. Due to their
lack of state regulation and influence on minors, this bill
establishes comprehensive regulations for these prod-
ucts, including adding a definition of e-cigarette to cur-
rent statute.

Penal Code Sec. 48.01. SMOKING TOBACCO.
(a-1) A person commits an offense if the person [he] is
in possession of a burning tobacco product, [er] smokes
tobacco, or operates an e-cigarette in a facility of a pub-
lic primary or secondary school or an elevator, enclosed
theater or movie house, library, museum, hospital, transit
system bus, [et] intrastate bus, [as—defined-by—Seetion

541201 Franspertation-Code;] plane, or train which is a
public place.

Commentary by Kyle Dufour

Source: SB 97

Effective Date: October 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Currently, e-cigarettes and
vaping products are unregulated in Texas and at the
federal level though as of October 2014, 41 states pro-
hibit sales to minors. Section 48.01 of the Penal Code
changes the current tobacco use prohibitions to make e-
cigarette use illegal in certain circumstances including,
but not limited to, a school, elevator, movie theater, or
hospital.

Penal Code Sec. 48.01. SMOKING TOBACCO.
(c) All conveyances and public places set out in Subsec-
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tion (a-1) [(a)-ofSeetion48-064] shall be equipped with
facilities for extinguishment of smoking materials and it
shall be a defense to prosecution under this section if the
conveyance or public place within which the offense
takes place is not so equipped.

Commentary by Kyle Dufour

Source: SB 97

Effective Date: October 1, 2015

Applicability: Applies only to an offense committed on
or after the effective date.

Summary of Changes: Currently, e-cigarettes and
vaping products are unregulated in Texas and at the
federal level though as of October 2014, 41 states pro-
hibit sales to minors. This provision now requires those
places where smoking is prohibited to be equipped with
a facility for putting out or disposing of tobacco or e-
cigarette smoking materials.

Penal Code Sec. 48.01. SMOKING TOBACCO.
(d) It is an exception to the application of Subsection (a-
1) [€)] if the person is in possession of the burning
tobacco product, [ex] smokes tobacco, or operates the e-
cigarette exclusively within an area designated for smok-
ing tobacco or operating an e-cigarette or as a participant
in an authorized theatrical performance.

Commentary by Kyle Dufour

Source: SB 97

Effective Date: October 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Currently, e-cigarettes and
vaping products are unregulated in Texas and at the
federal level though as of October 2014, 41 states pro-
hibit sales to minors. This provision amends the statute
to now afford an exception to criminal liability for e-
cigarette use within an area designated for tobacco or e-
cigarette use.

Penal Code Sec. 48.01. SMOKING TOBACCO.
(e) An area designated for smoking tobacco or operating
an e-cigarette on a transit system bus or intrastate plane
or train must also include the area occupied by the oper-
ator of the transit system bus, plane, or train.

Commentary by Kyle Dufour

Source: SB 97

Effective Date: October 1, 2015

Applicability: Applies only to an offense committed on
or after the effective date.

Summary of Changes: Currently, e-cigarettes and
vaping products are unregulated in Texas and at the

Federal level though as of October 2014, 41 states pro-
hibit sales to minors. This provision changes the statute
to expand the prohibition of smoking tobacco on a trans-
it bus, plane or train in the area occupied by the operator
to now include the smoking of e-cigarettes.
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2. Legislation Affecting Education

Education Code Sec. 25.001. ADMISSION (g) A
student who was enrolled in a primary or secondary pub-
lic school before the student entered [whe—is—placed—in]
the conservatorship of the Department of Family and
Protective Services and who is placed at a residence
outside the attendance area for the school or outside the
school district is entitled to continue to attend the school
in which the student was enrolled immediately before
entering conservatorship until the student successfully
completes the highest grade level offered by the school at
the time of placement without payment of tuition. The
student is entitled to continue to attend the school regard-
less of whether the student remains in the conservatorship
of the department for the duration of the student's enroll-
ment in the school.

Commentary by Karol Davidson

Source: SB 206

Effective Date: September 1, 2015

Applicability: Applies to the provision and continuation
of education services for students in the conservatorship
of Department of Family and Protective Services (DFPS)
on or after the effective date.

Summary of Changes: Section 25.001 specifies that a
student is entitled to continue to attend the school where
he or she was enrolled immediately before placement in
DFPS conservatorship regardless of whether the student
remains in conservatorship for the duration of enrollment
in school.

Education Code Sec. 25.001. ADMISSION (g-1) If
a student who is in the conservatorship of the department
is enrolled in a primary or secondary public school, other
than the school in which the student was enrolled at the
time the student was placed in the conservatorship of the
department, the student is entitled to continue to attend
that school without payment of tuition until the student
successfully completes the highest grade level offered by
the school at the time of enrollment in the school, even if
the child's placement is changed to a residence outside the
attendance area for that school or outside the school dis-
trict. The student is entitled to continue to attend the
school regardless of whether the student remains in the
conservatorship of the department for the duration of the
student's enrollment in the school.

Commentary by Karol Davidson

Source: SB 206

Effective Date: September 1, 2015

Applicability: Applies to students in the conservatorship
of the Department of Family and Protective Services on
or after the effective date.

Summary of Changes: As amended, Section 25.001(g-1)
permits a student to continue to attend a school, other
than the school the student was enrolled at the time of
placement in DFPS conservatorship, without paying
tuition and until the student graduates.

Education Code Sec. 25.007. TRANSITION AS-
SISTANCE FOR STUDENTS WHO ARE HOMELESS
OR IN SUBSTITUTE CARE. (a) The legislature finds
that:

(1) students who are homeless or in substitute
care are faced with numerous transitions during their
formative years; and

(2) students who are homeless or in substitute
care who move from one school to another are faced with
special challenges to learning and future achievement.

Commentary by Karol Davidson

Source: SB 1494

Effective Date: June 19, 2015

Applicability: Applies to students who are homeless or
in substitute care beginning with the 2015-2016 school
year.

Summary of Changes: Section 25.007(a) reflects the
Legislature’s recognition that students who are homeless
face special challenges associated with numerous housing
and school changes.

Education Code Sec. 25.007. TRANSITION AS-
SISTANCE FOR STUDENTS WHO ARE HOMELESS
OR IN SUBSTITUTE CARE. (a-1) In this section, "stu-
dents who are homeless" has the meaning assigned to the
term "homeless children and youths" under 42 U.S.C.
Section 11434a.

Commentary by Karol Davidson

Source: SB 1494

Effective Date: June 19, 2015

Applicability: Applies to students who are homeless or
in substitute care beginning with the 2015-2016 school
year.

Summary of Changes: The criterion for determining
whether a student is homeless can be found under federal
law at 42 U.S.C. §11434a, as part of the McKinney-Vento
Homeless Assistance Act aimed at ensuring homeless
children have “equal access” to the same education as
other students.

Education Code Sec. 25.007. TRANSITION AS-
SISTANCE FOR STUDENTS WHO ARE HOMELESS
OR IN SUBSTITUTE CARE. (b) In recognition of the
challenges faced by students who are homeless or in
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substitute care, the agency shall assist the transition of
students who are homeless or in substitute care [students]
from one school to another by:

(1) ensuring that school records for a student
who is homeless or in substitute care are transferred to the
student's new school not later than the 10th working day
after the date the student begins enrollment at the school;

(2) developing systems to ease transition of a
student who is homeless or in substitute care during the
first two weeks of enrollment at a new school;

(3) developing procedures for awarding credit,
including partial credit if appropriate, for course work,
including electives, completed by a student who is home-
less or in substitute care while enrolled at another school;

(4) promoting practices that facilitate access by
a student who is homeless or in substitute care to extra-
curricular programs, summer programs, credit transfer
services, electronic courses provided under Chapter 30A,
and after-school tutoring programs at nominal or no cost;

(5) establishing procedures to lessen the ad-
verse impact of the movement of a student who is home-
less or in substitute care to a new school;

(6) entering into a memorandum of understand-
ing with the Department of Family and Protective Ser-
vices regarding the exchange of information as appropri-
ate to facilitate the transition of students in substitute care
from one school to another;

(7) encouraging school districts and open-
enrollment charter schools to provide services for a stu-
dent who is homeless or in substitute care in transition
when applying for admission to postsecondary study and
when seeking sources of funding for postsecondary study;

(8) requiring school districts, campuses, and
open-enrollment charter schools to accept a referral for
special education services made for a student who is
homeless or in substitute care by a school previously
attended by the student;

(9) requiring school districts to provide notice
to the child's educational decision-maker and caseworker
regarding events that may significantly impact the educa-
tion of a child, including:

(A) requests or referrals for an evalua-
tion under Section 504, Rehabilitation Act of 1973 (29
U.S.C. Section 794), or special education under Section
29.003;

(B) admission, review, and dismissal
committee meetings;

(C) manifestation determination reviews
required by Section 37.004(b);

(D) any disciplinary actions under Chap-
ter 37 for which parental notice is required;

(E) citations issued for Class C misde-
meanor offenses on school property or at school-
sponsored activities;

(F) reports of restraint and seclusion re-
quired by Section 37.0021; and

(G) use of corporal punishment as pro-
vided by Section 37.0011; [aned]

(10) developing procedures for allowing a stu-
dent who is homeless or in substitute care who was previ-
ously enrolled in a course required for graduation the
opportunity, to the extent practicable, to complete the
course, at no cost to the student, before the beginning of
the next school year;

(11) ensuring that a student who is homeless or
in substitute care who is not likely to receive a high
school diploma before the fifth school year following the
student's enrollment in grade nine, as determined by the
district, has the student's course credit accrual and per-
sonal graduation plan reviewed; [and]

(12) ensuring that a student in substitute care
who is in grade 11 or 12 be provided information regard-
ing tuition and fee exemptions under Section 54.366 for
dual-credit or other courses provided by a public institu-
tion of higher education for which a high school student
may earn joint high school and college credit; and

(13) [(H9)] providing other assistance as identi-
fied by the agency.

Commentary by Karol Davidson

Source: SB 1494

Effective Date: June 19, 2015

Applicability: Applies to students who are homeless or
in substitute care beginning with the 2015-2016 school
year.

Summary of Changes: Section 25.007 of the Education
Code has been changed to include students who are
homeless with students Texas Education Agency (TEA)
must assist in transitioning from one school to another.
TEA is required to provide the same transition services as
provided to students residing in substitute care.

Education Code Sec. 25.007. TRANSITION AS-
SISTANCE FOR STUDENTS IN SUBSTITUTE CARE.
(b) In recognition of the challenges faced by students in
substitute care, the agency shall assist the transition of
substitute care students from one school to another by:

(1) ensuring that school records for a student in
substitute care are transferred to the student's new school
not later than the 10th working day after the date the
student begins enrollment at the school;

(2) developing systems to ease transition of a
student in substitute care during the first two weeks of
enrollment at a new school,

(3) developing procedures for awarding credit,
including partial credit if appropriate, for course work,
including electives, completed by a student in substitute
care while enrolled at another school;

(4) promoting practices that facilitate access by
a student in substitute care to extracurricular programs,
summer programs, credit transfer services, electronic
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courses provided under Chapter 30A, and after-school
tutoring programs at nominal or no cost;

(5) establishing procedures to lessen the ad-
verse impact of the movement of a student in substitute
care to a new school;

(6) entering into a memorandum of understand-
ing with the Department of Family and Protective Ser-
vices regarding the exchange of information as appropri-
ate to facilitate the transition of students in substitute care
from one school to another;

(7) encouraging school districts and open-
enrollment charter schools to provide services for a stu-
dent in substitute care in transition when applying for
admission to postsecondary study and when seeking
sources of funding for postsecondary study;

(8) requiring school districts, campuses, and
open-enrollment charter schools to accept a referral for
special education services made for a student in substitute
care by a school previously attended by the student;

(9) requiring school districts, campuses, and
open-enrollment charter schools to provide notice to the
child's educational decision-maker and caseworker re-
garding events that may significantly impact the educa-
tion of a child, including:

(A) requests or referrals for an evalua-
tion under Section 504, Rehabilitation Act of 1973 (29
U.S.C. Section 794), or special education under Section
29.003;

(B) admission, review, and dismissal
committee meetings;

(C) manifestation determination reviews
required by Section 37.004(b);

(D) any disciplinary actions under Chap-
ter 37 for which parental notice is required;

(E) citations issued for Class C misde-
meanor offenses on school property or at school-
sponsored activities;

(F) reports of restraint and seclusion re-
quired by Section 37.0021; and

(G) use of corporal punishment as pro-
vided by Section 37.0011; [aned]

(10) developing procedures for allowing a stu-
dent in substitute care who was previously enrolled in a
course required for graduation the opportunity, to the
extent practicable, to complete the course, at no cost to
the student, before the beginning of the next school year;

(11) ensuring that a student in substitute care
who is not likely to receive a high school diploma before
the fifth school year following the student's enrollment in
grade nine, as determined by the district, has the student's
course credit accrual and personal graduation plan re-
viewed; [and]

(12) ensuring that a student in substitute care
who is in grade 11 or 12 be provided information regard-
ing tuition and fee exemptions under Section 54.366 for
dual-credit or other courses provided by a public institu-

tion of higher education for which a high school student
may earn joint high school and college credit; and

(13) [49)] providing other assistance as identi-
fied by the agency.

Commentary by Karol Davidson

Source: HB 1804

Effective Date: September 1, 2015

Applicability: Applies to students who are homeless or
in substitute care beginning with the 2015-2016 school
year.

Summary of Changes: Section 25.007(b) is amended to
include campuses and open-enrollment charter schools to
those required to provide notice to the student’s educa-
tional decision maker and Department of Family and
Protective Services (DFPS) caseworker regarding events
that might significantly impact the student.

Education Code Sec. 25.007. TRANSITION AS-
SISTANCE FOR STUDENTS IN SUBSTITUTE CARE.
(b) In recognition of the challenges faced by students in
substitute care, the agency shall assist the transition of
substitute care students from one school to another by:

(1) ensuring that school records for a student in
substitute care are transferred to the student's new school
not later than the 10th working day after the date the
student begins enrollment at the school;

(2) developing systems to ease transition of a
student in substitute care during the first two weeks of
enrollment at a new school;

(3) developing procedures for awarding credit,
including partial credit if appropriate, for course work,
including electives, completed by a student in substitute
care while enrolled at another school;

(4) promoting practices that facilitate access by
a student in substitute care to extracurricular programs,
summer programs, credit transfer services, electronic
courses provided under Chapter 30A, and after-school
tutoring programs at nominal or no cost;

(5) establishing procedures to lessen the ad-
verse impact of the movement of a student in substitute
care to a new school;

(6) entering into a memorandum of understand-
ing with the Department of Family and Protective Ser-
vices regarding the exchange of information as appropri-
ate to facilitate the transition of students in substitute care
from one school to another;

(7) encouraging school districts and open-
enrollment charter schools to provide services for a stu-
dent in substitute care in transition when applying for
admission to postsecondary study and when seeking
sources of funding for postsecondary study;

(8) requiring school districts, campuses, and
open-enrollment charter schools to accept a referral for
special education services made for a student in substitute
care by a school previously attended by the student;
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(9) requiring school districts to provide notice
to the child's educational decision-maker and caseworker
regarding events that may significantly impact the educa-
tion of a child, including:

(A) requests or referrals for an evalua-
tion under Section 504, Rehabilitation Act of 1973 (29
U.S.C. Section 794), or special education under Section
29.003;

(B) admission, review, and dismissal
committee meetings;

(C) manifestation determination reviews
required by Section 37.004(b);

(D) any disciplinary actions under Chap-
ter 37 for which parental notice is required;

(E) citations issued for Class C misde-
meanor offenses on school property or at school-
sponsored activities;

(F) reports of restraint and seclusion re-
quired by Section 37.0021; and

(G) use of corporal punishment as pro-
vided by Section 37.0011; [and]

(10) developing procedures for allowing a stu-
dent in substitute care who was previously enrolled in a
course required for graduation the opportunity, to the
extent practicable, to complete the course, at no cost to
the student, before the beginning of the next school year;

(11) ensuring that a student in substitute care
who is not likely to receive a high school diploma before
the fifth school year following the student's enrollment in
grade nine, as determined by the district, has the student's
course credit accrual and personal graduation plan re-
viewed; [and)]

(12) ensuring that a student in substitute care
who is in grade 11 or 12 be provided information regard-
ing tuition and fee exemptions under Section 54.366 for
dual-credit or other courses provided by a public institu-
tion of higher education for which a high school student
may earn joint high school and college credit;

(13) designating at least one agency employee to
act as a liaison officer regarding educational issues
related to students in the conservatorship of the Depart-
ment of Family and Protective Services; and

(14) [(1®)] providing other assistance as identified
by the agency.

Commentary by Karol Davidson

Source: HB 3748

Effective Date: June 17, 2015

Applicability: Applies to school transitional assistance
provided by an employee of Department of Family and
Protective Services on or after the effective date.
Summary of Changes: In another amendment to Section
25.007(b) of the Education Code, the Texas Education
Agency is required to designate a person as a liaison
officer for educational issues related to students in con-

servatorship of the Department of Family and Protective
Services.

Education Code Sec. 25.081. OPERATION OF
SCHOOLS. (a) Except as authorized under Subsection
(b) of this section, Section 25.084, or Section 29.0821, for
each school year each school district must operate so that
the district provides for at least 75,600 minutes [136
days| of instruction, including intermissions and recesses,
for students.

(b) The commissioner may approve the instruction
of students for fewer than the number of minutes [days]
required under Subsection (a) if disaster, flood, extreme
weather conditions, fuel curtailment, or another calamity
causes the closing of schools.

(c) If the commissioner does not approve reduced
instruction time under Subsection (b), a school district
may add additional minutes to the end of the district's
normal school hours as necessary to compensate for
minutes of instruction lost due to school closures caused
by disaster, flood, extreme weather conditions, fuel cur-
tailment, or another calamity.

(d) The commissioner may adopt rules for the ap-
plication, on the basis of the minimum minutes of instruc-
tion required by Subsection (a), of any provision of this
title that refers to a minimum number of days of instruc-
tion under this section.

(e) For purposes of this code, a reference to a day
of instruction means 420 minutes of instruction.

Commentary by Karol Davidson

Source: HB 2610

Effective Date: June 19, 2015

Applicability: Applies to the operation of schools begin-
ning with the 2015-2016 school year.

Summary of Changes: This provision amends Section
25.081 of the Education Code to require school districts
to provide at least 75,600 minutes of instruction, includ-
ing intermissions and recesses. This replaces the require-
ment to provide 180 days of instruction. The Commis-
sioner of Education may approve a school providing
reduced instructional minutes under certain circumstances
causing closure of a school. If the commissioner does not
approve reduction of instructional minutes, the school
may add additional minutes to the end of the normal
school hours as necessary to compensate for minutes lost
due to closure. The commissioner may adopt rules for the
application provisions referring to minimum number of
instructional days. A day of instruction means 420
minutes.

Education Code Sec.25.0812. LAST DAY OF
SCHOOL. (a) Except as provided by Subsection (b), a
school district may not schedule the last day of school for
students for a school year before May 15.



75

Commentary by Karol Davidson

Source: HB 2610

Effective Date: June 19, 2015

Applicability: Applies to school district schedules begin-
ning with the 2015-2016 school year.

Summary of Changes: The change to Section 25.0812,
specifies that a school district cannot adopt a schedule
that would allow the school year to end before May 15.

Education Code Sec.25.0812. LAST DAY OF
SCHOOL. (b) Notwithstanding Subsection (a), a school
district that does not offer each grade level from kinder-
garten through grade 12 and whose prospective or former
students generally attend school in another state for the
grade levels the district does not offer may schedule the
last day of school on any date permitted under Subsection
(a) or the law of the other state.

Commentary by Karol Davidson

Source: HB 2610

Effective Date: June 19, 2015

Applicability: Applies to school district schedules begin-
ning with the 2015-2016 school year.

Summary of Changes: A school district that does not
offer each grade level and whose prospective or former
students generally attend school in another state for the
grade levels the school does not offer, may schedule the
last day of school on the date allowed by a law of the
other state.

Education Code Sec. 25.087. EXCUSED AB-
SENCES. (b) A school district shall excuse a student
from attending school for:

(1) the following purposes, including travel for
those purposes:

(A) observing religious holy days;

(B) attending a required court appear-
ance;

(C) appearing at a governmental office
to complete paperwork required in connection with the
student's application for United States citizenship;

(D) taking part in a United States natu-
ralization oath ceremony;

(E) serving as an election clerk; or
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(F) if the student is in the conserva-
torship of the Department of Family and Protective Ser-
vices, participating, as determined and documented by the
department, in an activity:

(i) ordered by a court under
Chapter 262 or 263, Family Code, provided that it is not

practicable to schedule the participation outside of school
hours; or
(i1) required under a service
plan under Subchapter B, Chapter 263,
Family Code; or
(2) a temporary absence resulting from an ap-
pointment with health care professionals for the student
or the student's child if the student commences classes or
returns to school on the same day of the appointment
[2atemporary-absenceresultingfroman-ap-
commences—classes—or returns-to-school-on-the-same-day
of the-appeintment|.

Commentary by Karol Davidson

Source: SB 206

Effective Date: September 1, 2015

Applicability: Applies to the absences of students who
are in the conservatorship of the Department of Family
and Protective Services on or after the effective date.
Summary of Changes: A student who is in Department
of Family and Protective Services (DFPS) conserva-
torship may have an excused absence from school for
days in which DFPS determines the absence is necessary
to participate in court-ordered activities or is for an activi-
ty required by the student’s service plan.

Education Code Sec. 26.009. CONSENT RE-
QUIRED FOR CERTAIN ACTIVITIES. (b) An em-
ployee of a school district is not required to obtain the
consent of a child's parent before the employee may make
a videotape of a child or authorize the recording of a
child's voice if the videotape or voice recording is to be
used only for:

(1) purposes of safety, including the mainte-
nance of order and discipline in common areas of the
school or on school buses;

(2) a purpose related to a cocurricular or extra-
curricular activity;

(3) a purpose related to regular classroom in-
struction; [ef]

(4) media coverage of the school; or

(5) a purpose related to the promotion of stu-
dent safety under Section 29.022.

Commentary by John Gonzales

Source: SB 507

Effective Date: June 19, 2015

Applicability: Applies to audio or videotape surveillance
recordings of special education students made on or after
the effective date.

Summary of Changes: The current law authorizes video
and audio recording of special education student settings
including classrooms in the interest of decreasing bully-
ing of special education students. Section 26.009 was
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changed to no longer require parental or guardian consent
before conducting this type of surveillance recording as
long as the sole purpose is the promotion of student safe-

ty.

Education Code Sec. 29.022. VIDEO SURVEIL-
LANCE OF SPECIAL EDUCATION SETTINGS.
(a) In order to promote student safety on request by a
parent, trustee, or staff member, a school district or open-
enrollment charter school shall provide equipment, in-
cluding a video camera, to each school in the district or
each charter school campus in which a student who re-
ceives special education services in a self-contained class-
room or other special education setting is enrolled. Each
school or campus that receives equipment shall place,
operate, and maintain one or more video cameras in each
self-contained classroom or other special education set-
ting in which a majority of the students in regular attend-
ance are:

(1) provided special education and related ser-
vices; and

(2) assigned to a self-contained classroom or
other special education setting for at least 50 percent of
the instructional day.

(b) A school or campus that places a video camera
in a classroom or other special education setting in ac-
cordance with Subsection (a) shall operate and maintain
the camera in the classroom or setting as long as the
classroom or setting continues to satisfy the requirements
under Subsection (a).

(c) Video cameras placed under this section must
be capable of:

(1) covering all areas of the classroom or other
special education setting, except that the inside of a bath-
room or any area in the classroom or setting in which a
student's clothes are changed may not be visually moni-
tored; and

(2) recording audio from all areas of the class-
room or other special education setting.

(d) Before a school or campus places a video cam-
era in a classroom or other special education setting under
this section, the school or campus shall provide written
notice of the placement to all school or campus staff and
to the parents of a student receiving special education
services in the classroom or setting.

(e) A school district or open-enrollment charter
school shall retain video recorded from a camera placed
under this section for at least six months after the date the
video was recorded.

(f) A school district or open-enrollment charter
school may solicit and accept gifts, grants, and donations
from any person for use in placing video cameras in
classrooms or other special education settings under this
section.

(g) This section does not:

(1) waive any immunity from liability of a
school district or open-enrollment charter school, or of
district or school officers or employees; or

(2) create any liability for a cause of action
against a school district or open-enrollment charter school
or against district or school officers or employees.

(h) A school district or open-enrollment charter
school may not:

(1) allow regular or continual monitoring of
video recorded under this section; or

(2) use video recorded under this section for
teacher evaluation or for any other purpose other than the
promotion of safety of students receiving special educa-
tion services in a self-contained classroom or other spe-
cial education setting.

(1) A video recording of a student made
according to this section is confidential and may
not be released or viewed except as provided by
this subsection or Subsection (j). A school district
or open-enrollment charter school shall release a
recording for viewing by:

(1) a school district employee or a parent or
guardian of a student who is involved in an incident doc-
umented by the recording for which a complaint has been
reported to the district, on request of the employee, par-
ent, or guardian, respectively;

(2) appropriate Department of Family and Pro-
tective Services personnel as part of an investigation
under Section 261.406, Family Code;

(3) a peace officer, a school nurse, a district
administrator trained in de-escalation and restraint tech-
niques as provided by commissioner rule, or a human
resources staff member designated by the board of trus-
tees of the school district or the governing body of the
open-enrollment charter school in response to a complaint
or an investigation of district or school personnel or a
complaint of abuse committed by a student; or

(4) appropriate agency or State Board for Edu-
cator Certification personnel or agents as part of an inves-
tigation.

(j) Ifa person described by Subsection (i)(3) or (4)
who views the video recording believes that the recording
documents a possible violation under Subchapter E,
Chapter 261, Family Code, the person shall notify the
Department of Family and Protective Services for inves-
tigation in accordance with Section 261.406, Family
Code. If any person described by Subsection (i)(2), (3),
or (4) who views the recording believes that the recording
documents a possible violation of district or school poli-
cy, the person may allow access to the recording to ap-
propriate legal and human resources personnel. A record-
ing believed to document a possible violation of district
or school policy may be used as part of a disciplinary
action against district or school personnel and shall be
released at the request of the student's parent or guardian
in a legal proceeding. This subsection does not limit the
access of a student's parent to a record regarding the
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student under the Family Educational Rights and Privacy
Act of 1974 (20 U.S.C. Section 1232g) or other law.

(k) The commissioner may adopt rules to imple-
ment and administer this section, including rules regard-
ing the special education settings to which this section
applies.

Commentary by John Gonzales

Source: SB 507

Effective Date: June 19, 2015

Applicability:  Applies to requests for equipment made
beginning with the school year 2016-2017.

Summary of Changes: Many special education stu-
dents are abused or bullied by other students on a daily
basis and these incidents go unreported or undetected by
school staff. Failure to report this type of bullying is due
to fear of retaliation against the victim or witness. In an
attempt to assist school districts with the prevention of
bullying and promotion of student safety, the legislature
has paved a path for schools to equip classrooms and
other areas used by special education students with audio
and video cameras in classrooms and other areas used by
special education students. To initiate this process of
equipping a classroom, a request by a student, teacher,
school staff or trustee must be made. Before placing a
camera in a classroom, the school district is required to
provide notice of placement to the parents of special
education students although a parent’s objection will not
prohibit the school district from placing the equipment.
A school district must maintain the equipment and pre-
serve the recording for at least six months. Recordings
are confidential and may only be released to limited per-
sons including the parents or guardian of a student and
employee involved in bullying and Department of Family
and Protective Services (DFPS). A person who views the
video and believes a student is abused or bullied must
report the incident to DFPS. The state commissioner of
education is required to establish a grant program for
purchase and reimbursement of video equipment. Any
information obtained by video or audio recordings may
only be used for the promotion of student safety.

Education Code Sec.37.0012. DESIGNATION
OF CAMPUS BEHAVIOR COORDINATOR. (a) A
person at each campus must be designated to serve as the
campus behavior coordinator. The person designated may
be the principal of the campus or any other campus ad-
ministrator selected by the principal.

(b) The campus behavior coordinator is primarily
responsible for maintaining student discipline and the
implementation of this subchapter.

(c) Except as provided by this chapter, the specific
duties of the campus behavior coordinator may be estab-
lished by campus or district policy. Unless otherwise
provided by campus or district policy:

(1) a duty imposed on a campus principal or
other campus administrator under this subchapter shall be
performed by the campus behavior coordinator; and

(2) a power granted to a campus principal or
other campus administrator under this subchapter may be
exercised by the campus behavior coordinator.

(d) The campus behavior coordinator shall prompt-
ly notify a student's parent or guardian as provided by this
subsection if under this subchapter the student is placed
into in-school or out-of-school suspension, placed in a
disciplinary alternative education program, expelled, or
placed in a juvenile justice alternative education program
or is taken into custody by a law enforcement officer. A
campus behavior coordinator must comply with this
subsection by:

(1) promptly contacting the parent or guardian
by telephone or in person; and

(2) making a good faith effort to provide writ-
ten notice of the disciplinary action to the student, on the
day the action is taken, for delivery to the student's parent
or guardian.

(e) If a parent or guardian entitled to notice under
Subsection (d) has not been reached by telephone or in
person by 5 p.m. of the first business day after the day the
disciplinary action is taken, a campus behavior coordina-
tor shall mail written notice of the action to the parent or
guardian at the parent's or guardian's last known address.

(f) If a campus behavior coordinator is unable or
not available to promptly provide notice under Subsection
(d), the principal or other designee shall provide the no-
tice.

Commentary by Karol Davidson

Source: SB 107

Effective Date: June 20, 2015

Applicability: Applies to the designation and responsibil-
ities of campus behavior coordinators beginning with the
2015-2016 school year.

Summary of Changes: New Section 37.0012 requires
each school campus to have a person designated to serve
as the campus behavior coordinator. The person may be
the principal for the school or any campus administrator
selected by the principal. The coordinator is primarily
responsible for maintaining student discipline. The duties
of the behavior coordinator may be established by school
district policy. If a student is placed in a disciplinary
setting or taken into custody by law enforcement, the
behavior coordinator must promptly notify the student’s
parent or guardian in person or by telephone and make a
good faith effort to provide to the student written notice
of the disciplinary action.

Education Code Sec. 37.002 REMOVAL BY
TEACHER. (a) A teacher may send a student to the cam-
pus behavior coordinator's [prineipal's] office to maintain
effective discipline in the classroom. The campus behav-
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ior coordinator [prineipal] shall respond by employing
appropriate discipline management techniques consistent
with the student code of conduct adopted under Section
37.001 that can reasonably be expected to improve the
student's behavior before returning the student to the
classroom. If the student's behavior does not improve, the
campus behavior coordinator shall employ alternative
discipline management techniques, including any pro-
gressive interventions designated as the responsibility of
the campus behavior coordinator in the student code of
conduct.

Commentary by Karol Davidson

Source: SB 107

Effective Date: June 20, 2015

Applicability: Applies to classroom removals beginning
with the 2015-2016 school year.

Summary of Changes: A teacher is required to send a
student to the campus behavior coordinator to maintain
effective classroom discipline. The campus behavior
coordinator is required to employ appropriate discipline
management techniques consistent with the student code
of conduct. If the student’s behavior does not improve,
the behavior coordinator must use alternative techniques,
including progressive discipline provided in the student
code of conduct.

Education Code Sec. 37.009. CONFERENCE;
HEARING; REVIEW. (a) Not later than the third class
day after the day on which a student is removed from
class by the teacher under Section 37.002(b) or (d) or by
the school principal or other appropriate administrator
under Section 37.001(a)(2) or 37.006, the campus behav-
ior coordinator [prineipal] or other appropriate adminis-
trator shall schedule a conference among the campus
behavior coordinator [prineipal] or other appropriate
administrator, a parent or guardian of the student, the
teacher removing the student from class, if any, and the
student. At the conference, the student is entitled to writ-
ten or oral notice of the reasons for the removal, an ex-
planation of the basis for the removal, and an opportunity
to respond to the reasons for the removal. The student
may not be returned to the regular classroom pending the
conference. Following the conference, and whether or not
each requested person is in attendance after valid attempts
to require the person's attendance, the campus behavior
coordinator, after consideration of the factors under Sec-
tion 37.001(a)(4), [prineipal] shall order the placement of
the student for a period consistent with the student code
of conduct. Before ordering the suspension, expulsion,
removal to a disciplinary alternative education program,
or placement in a juvenile justice alternative education
program of a student, the behavior coordinator must
consider whether the student acted in self-defense, the
intent or lack of intent at the time the student engaged in
the conduct, the student's disciplinary history, and wheth-

er the student has a disability that substantially impairs
the student's capacity to appreciate the wrongfulness of
the student's conduct, regardless of whether the decision
of the behavior coordinator concerns a mandatory or
discretionary action. If school district policy allows a
student to appeal to the board of trustees or the board's
designee a decision of the campus behavior coordinator
[prinetpal] or other appropriate administrator, other than
an expulsion under Section 37.007, the decision of the
board or the board's designee is final and may not be
appealed. If the period of the placement is inconsistent
with the guidelines included in the student code of con-
duct under Section 37.001(a)(5), the order must give
notice of the inconsistency. The period of the placement
may not exceed one year unless, after a review, the dis-
trict determines that[+

[€H] the student is a threat to the safety of other
students or to district employees[;-or

[ - bect i
ofthe student].

Commentary by Karol Davidson

Source: SB 107

Effective Date: June 20, 2015

Applicability: Applies to conferences, hearings and
reviews with the campus behavior coordinator beginning
with the 2015-2016 school year.

Summary of Changes: This amendment to Section
37.009 replaces references to principal with the term
“campus behavior coordinator.” Before ordering suspen-
sion, expulsion, removal to a disciplinary alternative
education program or placement in a juvenile justice
alternative education program, the behavior coordinator
must consider factors related to the student’s behavior,
regardless of whether the decision concerns mandatory or
discretionary action.

Education Code Sec. 37.0811. SCHOOL MAR-
SHALS. (h) If a parent or guardian of a student enrolled
at a school inquires in writing, the school district or open-
enrollment charter school shall provide the parent or
guardian written notice indicating whether any employee
of the school is currently appointed a school marshal.
The notice may not disclose information that is confiden-
tial under Subsection (g).

Commentary by John Gonzales

Source: SB 996

Effective Date: June 19, 2015

Applicability: Applies to requests for information re-
garding school marshals made on or after the effective
date.

Summary of Changes: Public schools may employ one
school marshal for every 400 students in average daily
attendance. All information regarding school marshals
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including whether a school has employed one is confiden-
tial. Section 37.0811(h) allows a parent to submit a writ-
ten request for information regarding whether or not the
school has employed a school marshal. The school mar-
shal’s information remains confidential and cannot be
disclosed pursuant to a public information request.

Education Code Sec. 37.0812. TRAINING POLI-
CY: SCHOOL DISTRICT PEACE OFFICERS AND
SCHOOL RESOURCE OFFICERS. A school district
with an enrollment of 30,000 or more students that com-
missions a school district peace officer or at which a
school resource officer provides law enforcement shall
adopt a policy requiring the officer to complete the educa-
tion and training program required by Section 1701.263,
Occupations Code.

Commentary by John Gonzales

Source: HB 2684

Effective Date: June 20, 2015

Applicability: Applies to school districts with an en-
rollment of 30,000 students or more on or after the effec-
tive date.

Summary of Changes: A school district that employs a
district peace or resource officer must adopt a training
policy that requires the officer to complete education and
training programs that include training in the specific
needs of serving in schools with young children in addi-
tion to the requirements of the Texas Commission on Law
Enforcement.

Education Code Sec. 37.141. DEFINITIONS. (1)
"Child" means a person who is:
(A) a student; and
(B) at least 10 years of age and young-
er than 18 years of age [has—the—meaningassigned-by
that-the-person-must-also-be-a-student].
Commentary by Karol Davidson

Source: SB 108

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: For purposes of court proceed-
ings arising from the Education Code, the definition of a
child means a student who is at least 10 years old and
younger than 18.

Education Code Sec. 37.143. CITATION PRO-
HIBITED; CUSTODY OF CHILD. (a) A peace officer,
law enforcement officer, or school resource officer may
not issue a citation to a child who is alleged to have
committed a school offense.

Commentary by Karol Davidson

Source: SB 108

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Law enforcement officers and
school resource officers are prohibited from issuing cita-
tions to a student alleged to have committed a school
offense.

Education Code Sec. 37.146. REQUISITES OF
COMPLAINT. (c) A complaint under this subchapter
may include a recommendation by a school employee that
the child attend a teen court program under Article
45.052, Code of Criminal Procedure, if the school em-
ployee believes attending a teen court program is in the
best interest of the child.

Commentary by Karol Davidson

Source: SB 108

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: A complaint filed, as permitted
by the Education Code court proceedings, may include a
recommendation by a school employee that the student
attend a teen court program, if the school believes the
program is in the best interest of the student.

Education Code Sec.42.2528. EXCESS FUNDS
FOR VIDEO SURVEILLANCE OF SPECIAL EDUCA-
TION SETTINGS. (a) Notwithstanding any other provi-
sion of law, if the commissioner determines that the
amount appropriated for the purposes of the Foundation
School Program exceeds the amount to which school
districts are entitled under this chapter, the commissioner
by rule shall establish a grant program through which
excess funds are awarded as grants for the purchase of
video equipment, or for the reimbursement of costs for
previously purchased video equipment, used for monitor-
ing special education classrooms or other special educa-
tion settings required under Section 29.022.

(b) In awarding grants under this section, the
commissioner shall give highest priority to districts with
maintenance and operations tax rates at the greatest rates
permitted by law. The commissioner shall also give
priority to:

(1) districts with maintenance and operations
tax rates at least equal to the state maximum compressed
tax rate, as defined by Section 42.101(a), and lowest
amounts of maintenance and operations tax revenue per
weighted student; and

(2) districts with debt service tax rates near or
equal to the greatest rates permitted by law.

(¢) The commissioner may adopt rules to imple-
ment and administer this section.
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Commentary by John Gonzales

Source: SB 507

Effective Date: June 19, 2015

Applicability: Applies to distribution of excess funds
beginning 2015-2016 school year.

Summary of Changes: The Commissioner of Education
for the Texas Education Agency must determine if there
are any excess funds from the Foundation School Pro-
gram available for the purchase or reimbursement of the
video equipment. The Commissioner must adopt rules to
implement all provisions of SB 507.

Government Code

Government Code Sec. 552.114. EXCEPTION:
CONFIDENTIALITY OF STUDENT RECORDS. (a)
In this section, "student record" means:

(1) information that constitutes education rec-
ords as that term is defined by the Family Educational
Rights and Privacy Act of 1974 (20 U.S.C. Section
1232g(a)(4)); or

(2) information in a record of an applicant for
admission to an educational institution, including a trans-
fer applicant.

(b) Information is confidential and excepted from
the requirements of Section 552.021 if it is information in
a student record at an educational institution funded
wholly or partly by state revenue. This subsection does
not prohibit the disclosure or provision of information
included in an education record if the disclosure or provi-
sion is authorized by 20 U.S.C. Section 1232g or other
federal law.

(c) [8)] A record covered by [under] Subsection
(b) [€a)] shall be made available on the request of:

(1) educational institution personnel;

(2) the student involved or the student's parent,
legal guardian, or spouse; or

(3) a person conducting a child abuse investi-
gation required by Subchapter D, Chapter 261, Family
Code.

(d) Except as provided by Subsection (e), an edu-
cational institution may redact information covered under
Subsection (b) from information disclosed under Section
552.021 without requesting a decision from the attorney
general.

(e) If an applicant for admission to an educational
institution described by Subsection (b) or a parent or legal
guardian of a minor applicant to an educational institution
described by Subsection (b) requests information in the
record of the applicant, the educational institution shall
disclose any information that:

(1) is related to the applicant's application for
admission; and

(2) was provided to the educational institution
by the applicant.

Commentary by John Gonzales

Source: HB 4046

Effective Date: September 1, 2015

Applicability: Applies to student records and request for
student records made on or after the effective date.
Summary of Changes: This amendment to Section
552.114 relating to the Public Information Act clarifies
the definition of a student record and adds language to
include information of students who applied but did not
enroll. Although student records have been and are confi-
dential, it was possible that a person’s application for
admission or transfer and information provided to the
student by the educational institution was subjected to
disclosure under federal law. This amendment allows an
educational institution to redact student information relat-
ing to applications for admission and provided by the
educational institution when federal law authorizes dis-
closure pursuant to a public information request without
an attorney general’s opinion.

Occupations Code

Occupations Code Sec. 1701.260. TRAINING
FOR HOLDERS OF LICENSE TO CARRY CON-
CEALED HANDGUN; CERTIFICATION OF ELIGI-
BILITY FOR APPOINTMENT AS SCHOOL MAR-
SHAL. (1) All [Identifyring] information [abeut-aperson|
collected or submitted under this section is confidential,
except as provided by Subsection (j), and is not subject to
disclosure under Chapter 552, Government Code.

Commentary by John Gonzales

Source: SB 996

Effective Date: June 19, 2015

Applicability: Applies to requests for information related
to school marshals made on or after the effective date.
Summary of Changes: If a public or charter school
chooses to employ a school marshal, all information
regarding the school marshal is confidential and not sub-
ject to an public information request. The argument for
not disclosing this information is to maintain the school
marshal’s ability to effectively work clandestinely for a
safer school district and campuses.

Occupations Code Sec. 1701.262. TRAINING
FOR SCHOOL DISTRICT PEACE OFFICERS AND
SCHOOL RESOURCE OFFICERS. (a) In this section:

(1) "Center" means the Texas School Safety
Center at Texas State University.

(2) "Institute" means an institute dedicated to
providing training to law enforcement and the develop-
ment of law enforcement policies, such as the Law En-
forcement Management Institute of Texas at Sam Hou-
ston State University or the Caruth Police Institute.
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(3) "School district peace officer" means a
peace officer commissioned under Section 37.081, Edu-
cation Code.

(4) "School resource officer" has the meaning
assigned by Section 1701.601.

(b) The commission, in consultation with an insti-
tute or the center, shall create, adopt, and distribute a
model training curriculum for school district peace offic-
ers and school resource officers.

(c) The curriculum developed under this section
must incorporate learning objectives regarding:

(1) child and adolescent development and psy-
chology;

(2) positive behavioral interventions and sup-
ports, conflict resolution techniques, and restorative jus-
tice techniques;

(3) de-escalation techniques and techniques for
limiting the use of force, including the use of physical,
mechanical, and chemical restraints;

(4) the mental and behavioral health needs of
children with disabilities or special needs; and

(5) mental health crisis intervention.

(d) Before adopting and distributing any curricu-
lum under this section, the commission shall provide a
30-day period for public comment.

(e) The commission shall provide the curriculum
developed under this section and any supplemental educa-
tion materials created for the curriculum to:

(1) school district police departments;

(2) law enforcement agencies that place peace
officers in a school as school resource officers under a
memorandum of understanding; and

(3) any entity that provides training to school
district peace officers or school resource officers.

(f) The commission shall review curriculum de-
veloped and adopted under this section and update subject
matter contained in the curriculum as needed at least once
every four years.

Commentary by John Gonzales

Source: HB 2684
Effective Date: June 20, 2015
Applicability: Applies to the curriculum created for
school district peace and resource officer training on or
after the effective date.
Summary of Changes: The Texas Commission on Law
Enforcement (TCOLE) is mandated to create, adopt and
distribute a model training curriculum for school district
peace and resource officers. The training must contain
topics that include child and adolescent psychology, de-
escalation, use of force, mental health needs and crisis
intervention involving children. TCOLE must provide a
30-day public comment before adopting the curriculum
and it must be updated every four years.

Occupations Code Sec. 1701.263. EDUCATION
AND TRAINING PROGRAM FOR SCHOOL DIS-

TRICT PEACE OFFICERS AND SCHOOL RE-
SOURCE OFFICERS. (a) In this section:

(1) "School district peace officer" has the
meaning assigned by Section 1701.262.

(2) "School resource officer" has the meaning
assigned by Section 1701.601.

(b) The commission by rule shall require a school
district peace officer or a school resource officer who is
commissioned by or who provides law enforcement at a
school district with an enrollment of 30,000 or more
students to successfully complete an education and train-
ing program described by this section before or within
120 days of the officer's commission by or placement in
the district or a campus of the district. The program
must:

(1) consist of at least 16 hours of training;

(2) be approved by the commission; and

(3) provide training in accordance with the cur-
riculum developed under Section 1701.262 in each sub-
ject area listed in Subsection (c) of that section.

(b-1) Notwithstanding Subsection (b) or a rule
adopted under that section, a school district peace officer
or school resource officer is not required to successfully
complete the education and training program required by
this section if the officer has successfully completed the
advanced training course conducted by the National As-
sociation of School Resource Officers or a training course
equivalent to that advanced training course, as determined
by the commission.

(c) The education and training program required
under this section may not require a peace officer to pass
an examination, except that the commission shall admin-
ister an examination to qualify officers to provide the
education and training to other officers. The examination
to qualify officers to provide the education and training
must test the officer's knowledge and recognition of the
subject areas listed in Section 1701.262(c).

(d) The commission shall issue a professional
achievement or proficiency certificate to a peace officer
who completes the education and training program under
this section.

Commentary by John Gonzales

Source: HB 2684

Effective Date: June 20, 2015

Applicability: Applies to required training and training
curriculum for school district peace and resource officers
in districts with 30,000 or more students on or after the
effective date.

Summary of Changes: New Section 1701.263 of the
Occupations Code outlines the new training requirements
applicable to school district peace and resource officers
who work for a school district with 30,000 or more stu-
dents. An officer has 120 days to complete 16 hours of
training after being hired. Although an officer does not
have to pass a test after training, TCOLE must administer
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tests to qualify officers who provide training to other
officers. Officers who have completed training by the
National Association of School Resource Officers or
training equivalent as determined by TCOLE are not
required to complete this training.
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3. Legislation Affecting Justice of the Peace and Municipal Courts

Katie Chancia, Staff Attorney
Harris County Justice Courts

IMPORTANT NOTE
The information contained below does not include the text of each bill, but rather references the relevant bill by number as
enacted during the 84" Legislative Session in 2015. This document was produced by Katie Chancia and is presented in its
original format. If you are interested in seeing the full text of the bills outlined in this section, visit the Texas Legislature
Online website at:
www.legis.state.tx.us

Municipal and justice courts have original juris-
diction in criminal cases punishable by fine only or
punishable by a fine and sanctions not consisting of
confinement or imprisonment. See Articles 4.11(a) and
4.14(b), Texas Code of Criminal Procedure. According
to the Office of Court Administration’s Annual Statisti-
cal Report of the Texas Judicial System, there were
146,932 fine-only misdemeanor cases filed against chil-
dren and/or minors in 2014 in Texas municipal and
justice courts.* This number consisted of over 31,000
minor alcohol cases charged under Chapter 106 of the
Alcoholic Beverage Code; over 9,000 minor tobacco and
possession of drug paraphernalia cases charged under
the Health and Safety Code; almost 1,900 cases brought
under the Education Code relating to school based of-
fenses other than truancy; and almost 70,000 failure to
attend school (truancy) cases filed criminally under
Section 25.094 of the Education Code. Several bills
passed this session will impact the filings in these types
of cases filed against children in municipal and justice
courts.

*This number merits a caveat: due to changes in
monthly reporting, failure of large counties and munici-
palities to submit their monthly reports, and implementa-
tion of legislative changes from the 83rd Legislature
regarding filing of school offenses, this number is below
previous years' filings.

Changes to Substantive Law

HB 2398, effective September 1, 2015, brings ar-
guably the most change to municipal and justice courts’
juvenile dockets. The “truancy bill” repeals the criminal
offense of failure to attend school and designates justice
and municipal courts as truancy courts to handle school
attendance cases as civil matters, albeit with many crim-
inal due process protections. As HB 2398 is discussed at
length elsewhere in this newsletter, the provisions of the
bill will not be discussed here except to note that it will

undoubtedly impact the justice and municipal courts in
Texas with significant procedural changes to come.

SB 97 was the 84th Legislature’s answer to the is-
sue of “vaping” among minors. The bill, which takes
effect October 1, 2015, defines an e-cigarette as “an
electronic cigarette or any other device that stimulates
smoking by using a mechanical heating element, battery,
or electronic circuit to deliver nicotine or other sub-
stances to the individual inhaling from the device. The
term does not include a prescription medical device
unrelated to the cessation of smoking. The term in-
cludes a device described by this [definition] regardless
of whether the device is manufactured, distributed, or
sold as an e-cigarette, e-cigar, or e-pipe or under another
product name or description, and a component, part, or
accessory for the device, regardless of whether the com-
ponent, part, or accessory is sold separately from the
device.” Throughout Chapter 161 of the Health and
Safety Code, any provision that relates to tobacco or
cigarette products is amended to also apply to e-
cigarettes, including those offenses pertaining to the sale
or distribution of tobacco products to minors and Section
161.252, which makes it an offense for an individual
younger than 18 years of age to possess, purchase, con-
sume, or accept an e-cigarette. The minor in possession
of tobacco offense is a fine-only misdemeanor, punisha-
ble by a fine not to exceed $250. On conviction, courts
shall suspend execution of the sentence and allow the
defendant an opportunity to complete a tobacco aware-
ness course that will be updated to contain instruction on
e-cigarette use as well. If the defendant timely and
successfully completes the course, the court can either
dismiss the case altogether or reduce the fine imposed.

School districts must also prohibit the use of e-
cigarettes at school-related or school-sanctioned activi-
ties on or off school property. Finally, the bill amends
Section 48.01 of the Penal Code to provide that a person
commits an offense if the person operates an e-cigarette
in a facility of a public primary or secondary school or
an elevator, enclosed theater or movie house, library,
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museum, hospital, transit system bus, intrastate bus,
plane, or train which is a public place. The offense is a
Class C misdemeanor.

HB 1396 makes numerous changes throughout
the Code of Criminal Procedure, Government Code, and
Penal Code. Relevant to justice and municipal courts is
the bill's effect on classification of crimes against prop-
erty in the Penal Code. Effective September 1, 2015, the
following offenses are Class C misdemeanors (though
not an exhaustive list of those offenses affected) if the
value of the property or pecuniary loss is less than $100
(up from $20 or $50):

criminal mischief (Sec. 28.03);

interference with railroad property (Sec. 28.07);

graffiti, unless on school property (Sec. 28.08);

theft, with several enhancements (Sec. 31.03);
and

theft of service (Sec. 31.04).

This bill will undoubtedly increase the number of
Class C misdemeanor theft cases filed in the justice and
municipal courts. As theft is a crime of moral turpitude,
and Class C misdemeanor cases against children are
often filed in criminal court as opposed to juvenile court,
this change deserves attention by juvenile law practi-
tioners.

HB 1396 also adds Section 311.035 to the Gov-
ernment Code to provide that, except for a criminal
offense or penalty under the Penal Code or the Texas
Controlled Substances Act, a statute or rule that creates
or defines a criminal offense or penalty shall be con-
strued in favor of the actor and against the State if any
part of the statute or rule is ambiguous on its face or as
applied to the case. This will require the judge to re-
solve ambiguity of a part of a statute or rule, including
an element of the offense or the penalty to be imposed.

HB 207, effective September 1, 2015, creates a
new Class C misdemeanor offense for voyeurism. The
bill adds Section 21.16 to the Penal Code to create an
offense if a person, with the intent to arouse or gratify
the sexual desire of the actor, observes another person
without the other person's consent while the other person
is in a dwelling or structure in which the other person
has a reasonable expectation of privacy. The offense
can be enhanced to a Class B misdemeanor with two or
more prior convictions. The offense is punishable as a
state jail felony if the victim is a child younger than 14
years of age at the time of the offense.

The bill's analysis expresses concern that voyeur-
ism is a type of gateway behavior that can lead to more
serious sexual offenses. It is not hard to imagine a child
engaging in this type of behavior, and now it is a crimi-

nal offense. Unlike the sexting offense, there is no re-
quirement that a charge against a child be referred to
juvenile court.

Changes to Procedural Law

SB 108 makes several changes to procedures in-
volving juvenile cases in justice and municipal courts.
Article 45.0216 of the Code of Criminal Procedure is
amended to provide that records of a child (under 17)
relating to a complaint may be expunged if the com-
plaint was dismissed after successful completion of
deferred disposition or teen court or if the person was
acquitted of the offense. Children, effective September
1, 2015, will be able to get an expunction of non-traffic,
non-tobacco, non-alcohol offenses on the first convic-
tion, on dismissal following some form of probation, or
on acquittal, but not on a straight dismissal by the State
prior to any plea being entered. The new ability to ex-
punge acquittals will apply to files and records created
before, on, or after September 1.

The bill also redefines "child" for purposes of
school offenses and the procedures for such under Chap-
ter 37 of the Education Code. Child means a person
who is a student and is at least 10 years of age and
younger than 18 years of age (up from 17). Peace offic-
ers, law enforcement officers, and school resource offic-
ers may not issue citations to children who are alleged to
have committed a school offense. Charges are instead
brought by sworn complaint (under the procedures
passed by the 83rd Legislature). SB 108 provides that a
complaint may include a recommendation by a school
employee that the child attend a teen court program if
the employee believes that it is in the best interest of the
child.

Finally, SB 108 amends Article 45.052 of the
Code of Criminal Procedure (teen court) to allow a child
to participate in such a program every year instead of
every two years.

HB 642 seeks to increase awareness of the dan-
gers of drug and alcohol abuse. The bill, effective Sep-
tember 1, 2015, amends Article 45.051 of the Code of
Criminal Procedure (deferred disposition) to allow the
judge, during the deferral period, to require the defend-
ant to participate in an alcohol or drug abuse treatment
or education program, such as a drug education program
approved by the Department of State Health Services or
an alcohol awareness program described in Section
106.115 of the Alcoholic Beverage Code. Section
106.115 is amended to require the court, on placing a
minor on deferred disposition, to order an alcohol
awareness program, a drug education program, or a drug
and alcohol awareness program. Section 106.071 is also
amended to allow community service to be related to
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education about or prevention of misuse of drugs in
addition to alcohol.

HB 2945, effective as of June 17, 2015, amends
Article 102.0174 to expand permissible uses for the
juvenile case manager fund funded from court costs on
criminal convictions in justice and municipal courts.
The employing court, if there is excess money in the
fund after using the fund to finance salary, benefits,
training, travel, office supplies, and other necessary
expenses, may authorize the juvenile case manager to
direct the remaining money to be used to implement
programs directly related to the duties of the juvenile
case manager, including alcohol and substance abuse
programs, educational and leadership programs, and
other projects designed to prevent or reduce the number
of juvenile referrals.

HB 1786 transfers oversight of driver and traffic
safety education from the Texas Education Agency to
the Texas Department of Licensing and Regulation. The
bill makes conforming changes to the driving safety
course statute under Article 45.0511 of the Code of
Criminal Procedure.

SB 1116 adds Chapter 80 to the Government
Code to provide that a court, justice, judge, magistrate,
or clerk may send any notice or document, under civil or
criminal law, using mail or electronic mail. If the court
chooses to send electronically, the court shall use the
registered email address if the recipient is registered
with the State’s e-filing system, or the email address
provided by the recipient if either the court or recipient
does not use the e-filing system. Electronic mail does
not include fax, instant messaging, messages on social
media networks, telegraphs, telephone messages, text
messages, or videoconferencing.

Mail, under these provisions, means first class
mail, and does not include: certified mail; mail that
requires proof of delivery, signature, or confirmation;
carrier or courier mail; express mail; or personal service
or hand delivery.

The author’s statement of intent provides that the
new provisions do not apply if an existing statute re-
quires proof of delivery. Presumably, the bill does not
prohibit faxing or personal delivery if otherwise allowed
by individual statute. It is important to note that cases
involving children necessarily involve the court sending
several notices to both the defendant and the parent(s).

HB 1386, cffective September 1, 2015, repeals
the prohibition against more than one counsel for either
the State or defense in a criminal prosecution.

SB 287 and SB 740 both affect the assessment
and collection of court costs. SB 287 requires that a bill
of costs — essentially an itemized receipt showing each
cost assessed against the defendant — be produced and
provided to the defendant before the cost is due and
collectible. SB 740 provides that only one set of court
costs can be assessed in a single criminal action. Both
bills provide an exception for justice and municipal
courts, or fine-only misdemeanors, from the new provi-
sions. Thus, it is important to note that neither SB 287
nor SB 740 have an impact on practice in the justice and
municipal courts.

HB 121 and SB 873 / SB 1139 all affect the exe-
cution of capias pro fines. Article 45.045(b) of the Code
of Criminal Procedure provides that a capias pro fine
may not be issued for an individual convicted of an
offense committed before the individual's 17th birthday
unless the individual is 17 years of age or older; the
court finds that the issuance of a capias pro fine is justi-
fied after considering the sophistication and maturity of
the individual, the criminal record and history of the
individual, and the reasonable likelihood of bringing
about the discharge of the judgment through the use of
procedures and services currently available to the court;
and the court has proceeded under Article 45.050 (juve-
nile contempt) to compel the individual to discharge the
judgment. Thus, capias pro fines for the arrest of an
individual who was charged with an offense as a child
do get issued.

HB 121 amends Article 103.0025 of the Code of
Criminal Procedure to allow a court to adopt a procedure
under which a peace officer who executes a capias pro
fine or who knows that the defendant has an outstanding
capias pro fine may inform the defendant of the possibil-
ity of making immediate payment of the fine and costs
with a credit or debit card and of available alternatives to
making immediate payment, and then accept, on behalf
of the court, the defendant’s payment. This bill took
effect June 15, 2015 and was purported to be a way to
both reduce jail flow and provide a convenience to de-
fendants to avoid custodial arrest.

SB 873 (and an analogous provision in SB 1139)
add Article 45.045(a-1) and Article 45.056(d) to the
Code of Criminal Procedure to allow an arresting officer
to take a defendant arrested on a capias pro fine to an-
other justice court or county criminal law magistrate
court with jurisdiction over Class C misdemeanors lo-
cated in the same county if the justice court that issued
the capias pro fine is unavailable, or another municipal
court in the same municipality if the municipal court that
issued the capias pro fine is unavailable.
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4. Legislation Affecting Open Government

Government Code Sec. 551.053. DISTRICT OR
POLITICAL SUBDIVISION EXTENDING INTO
FOUR OR MORE COUNTIES: NOTICE TO PUBLIC,
SECRETARY OF STATE, AND COUNTY CLERK;
PLACE OF POSTING NOTICE. (a) The governing body
of a water district or other district or political subdivision
that extends into four or more counties shall:

(1) post notice of each meeting at a place con-
venient to the public in the administrative office of the
district or political subdivision;

(2) provide notice of each meeting to the secre-
tary of state; and

(3) either provide notice of each meeting to the
county clerk of the county in which the administrative
office of the district or political subdivision is located or
post notice of each meeting on the district's or political
subdivision's Internet website.

(c) A county clerk shall post a [the] notice provid-
ed to the clerk under Subsection (a)(3) on a bulletin board
at a place convenient to the public in the county court-
house.

Commentary by Karol Davidson

Source: HB 3357

Effective Date: September 1, 2015

Applicability: Applies to notice for a meeting held on or
after the effective date.

Summary of Changes: Section 551.053(a)(3) and (c)
modifies the requirements of the Texas Open Meetings
Act to permit a governing body that extends into four or
more counties the authority to post notice of board meet-
ings on the Internet website for the governing body in-
stead of providing the meeting notice to the county clerk.

Government Code Sec. 552.117. EXCEPTION:
CONFIDENTIALITY OF CERTAIN ADDRESSES,
TELEPHONE NUMBERS, SOCIAL SECURITY
NUMBERS, AND PERSONAL FAMILY INFOR-
MATION. (a) Information is excepted from the require-
ments of Section 552.021 if it is information that relates
to the home address, home telephone number, emergency
contact information, or social security number of the
following person or that reveals whether the person has
family members:

(1) a current or former official or employee of
a governmental body, except as otherwise provided by
Section 552.024;

(2) a peace officer as defined by Article 2.12,
Code of Criminal Procedure, or a security officer com-
missioned under Section 51.212, Education Code, regard-
less of whether the officer complies with Section 552.024
or 552.1175, as applicable;

(3) a current or former employee of the Texas
Department of Criminal Justice or of the predecessor in
function of the department or any division of the depart-
ment, regardless of whether the current or former em-
ployee complies with Section 552.1175;

(4) a peace officer as defined by Article 2.12,
Code of Criminal Procedure, or other law, a reserve law
enforcement officer, a commissioned deputy game war-
den, or a corrections officer in a municipal, county, or
state penal institution in this state who was killed in the
line of duty, regardless of whether the deceased complied
with Section 552.024 or 552.1175;

(5) a commissioned security officer as defined
by Section 1702.002, Occupations Code, regardless of
whether the officer complies with Section 552.024 or
552.1175, as applicable;

(6) an officer or employee of a community su-
pervision and corrections department established under
Chapter 76 who performs a duty described by Section
76.004(b), regardless of whether the officer or employee
complies with Section 552.024 or 552.1175;

(7) a current or former employee of the office
of the attorney general who is or was assigned to a divi-
sion of that office the duties of which involve law en-
forcement, regardless of whether the current or former
employee complies with Section 552.024 or 552.1175;

(8) a current or former employee of the Texas
Juvenile Justice Department or of the predecessors in
function of the department, regardless of whether the
current or former employee complies with Section
552.024 or 552.1175;

(9) a current or former juvenile probation or
supervision officer certified by the Texas Juvenile Justice
Department, or the predecessors in function of the de-
partment, under Title 12, Human Resources Code, regard-
less of whether the current or former officer complies
with Section 552.024 or 552.1175; or

(10) a current or former employee [employees]
of a juvenile justice program or facility, as those terms are
defined by Section 261.405, Family Code, regardless of
whether the current or former employee complies with
Section 552.024 or 552.1175.

Commentary by Karol Davidson

Source: HB 1311

Effective Date: June 16, 2015

Applicability: Applies to the confidentiality of personal
information concerning certain current or former employ-
ees in the juvenile justice system on or after the effective
date.

Summary of Changes: This provision protects from
public disclosure the personal information of current or
former Texas Juvenile Justice Department (TJJD) emg-
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ployees and certain juvenile justice system personnel,
including the home address, home telephone number,
emergency contact information, social security number,
or information that may make known whether the person
has family members. A governmental entity that employs
the individual can withhold the information regardless of
whether the individual made an election for the infor-
mation to remain confidential.

Government Code Sec. 552.1175. CONFIDENTI-
ALITY OF CERTAIN PERSONAL IDENTIFYING
INFORMATION OF PEACE OFFICERS, COUNTY
JAILERS, SECURITY OFFICERS, EMPLOYEES OF
CERTAIN CRIMINAL OR JUVENILE JUSTICE
AGENCIES OR OFFICES, AND FEDERAL AND
STATE JUDGES. (a) This section applies only to:

(1) peace officers as defined by Article 2.12,
Code of Criminal Procedure;

(2) county jailers as defined by Section
1701.001, Occupations Code;

(3) current or former employees of the Texas
Department of Criminal Justice or of the predecessor in
function of the department or any division of the depart-
ment;

(4) commissioned security officers as defined
by Section 1702.002, Occupations Code;

(5) employees of a district attorney, criminal
district attorney, or county or municipal attorney whose
jurisdiction includes any criminal law or child protective
services matters;

(6) officers and employees of a community su-
pervision and corrections department established under
Chapter 76 who perform a duty described by Section
76.004(b);

(7) criminal investigators of the United States
as described by Article 2.122(a), Code of Criminal Pro-
cedure;

(8) police officers and inspectors of the United
States Federal Protective Service;

(9) current and former employees of the office
of the attorney general who are or were assigned to a
division of that office the duties of which involve law
enforcement; [and)]

(10) current or former juvenile probation and
detention officers certified by the Texas Juvenile Justice
Department, or the predecessors in function of the de-
partment, under Title 12, Human Resources Code;

(11) current or former employees of a juvenile
justice program or facility, as those terms are defined by
Section 261.405, Family Code; [an€]

(12) current or former employees of the Texas
Juvenile Justice Department or the predecessors in func-
tion of the department; and

(13) [9)] federal judges and state judges as
defined by Section 13.0021, Election Code.

Commentary by Karol Davidson

Source: HB 1311

Effective Date: June 16, 2015

Applicability: Applies to the confidentiality of personal
information concerning current or former employees
involved in the juvenile justice system on or after the
effective date.

Summary of Changes: This provision of the Public
Information Act protects from public disclosure the home
address, home telephone number, emergency contact
information, social security number, and family infor-
mation of TJJD and certain juvenile justice personnel that
may be maintained by a governmental entity, such as a
county juvenile probation department or state juvenile
justice agency. An entity that holds the information can
withhold it from public disclosure regardless of whether
the individual elected for the information to remain con-
fidential.

Government Code Sec. 552.156. EXCEPTION:
CONFIDENTIALITY OF CONTINUITY OF OPERA-
TIONS PLAN. (a) Except as otherwise provided by this
section, the following information is excepted from dis-
closure under this chapter:

(1) a continuity of operations plan developed
under Section 412.054, Labor Code; and

(2) all records written, produced, collected, as-
sembled, or maintained as part of the development or
review of a continuity of operations plan developed under
Section 412.054, Labor Code.

(b) Forms, standards, and other instructional, in-
formational, or planning materials adopted by the office
to provide guidance or assistance to a state agency in
developing a continuity of operations plan under Section
412.054, Labor Code, are public information subject to
disclosure under this chapter.

(c) A governmental body may disclose or make
available information that is confidential under this sec-
tion to another governmental body or a federal agency.

(d) Disclosing information to another governmen-
tal body or a federal agency under this section does not
waive or affect the confidentiality of that information.

Commentary by Karol Davidson

Source: HB 1832

Effective Date: June 19, 2015.

Applicability: Applies to the confidentiality requirements
for state agency continuity of care plans on or after the
effective date.

Summary of Changes: As amended, Section 552.156 of
the Government Code excepts from public disclosure all
records and information relating to a continuity of care
plan developed by a state agency under Section 412.054,
Labor Code. The release of the information to another
state or federal agency does not waive the confidentiality
of the information.
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Government Code Sec. 552.221. APPLICATION
FOR PUBLIC INFORMATION:; PRODUCTION OF
PUBLIC INFORMATION. (b-1) In addition to the
methods of production described by Subsection (b), an
officer for public information for a political subdivision
of this state complies with Subsection (a) by referring a
requestor to an exact Internet location or uniform re-
source locator (URL) address on a website maintained by
the political subdivision and accessible to the public if the
requested information is identifiable and readily available
on that website. If the person requesting the information
prefers a manner other than access through the URL, the
political subdivision must supply the information in the
manner required by Subsection (b).

(b-2) If an officer for public information for a po-
litical subdivision provides by e-mail an Internet location
or uniform resource locator (URL) address as permitted
by Subsection (b-1), the e-mail must contain a statement
in a conspicuous font clearly indicating that the requestor
may_nonetheless access the requested information by
inspection or duplication or by receipt through United
States mail, as provided by Subsection (b).

Commentary by Karol Davidson

Source: HB 685

Effective Date: September 1, 2015

Applicability: Applies to the methods of producing pub-
lic information under the Public Information Act on or
after the effective date.

Summary of Changes: This provision allows a public
information officer for a political subdivision such as a
county, municipality or city, to respond to a request for
public information by referring a requestor to an exact
Internet location maintained on the governing entity’s
website. If the website address is provided by email, the
email must include a statement that the requestor may ask
for the information to be provided in a manner as other-
wise required by the Public Information Act. If the re-
questor prefers receiving the information in another man-
ner, the information must be provided in a manner as
otherwise required under the Act.

Government Code Sec. 552.222. PERMISSIBLE
INQUIRY BY GOVERNMENTAL BODY TO RE-
QUESTOR. (f) Except as provided by Subsection (g), if
[H] the requestor's request for public information includ-
ed the requestor's physical or mailing address, the request
may not be considered to have been withdrawn under
Subsection (d) unless the governmental body, officer for
public information, or agent, as applicable, sends the
request for clarification or discussion under Subsection
(b) or the written request for additional information under
Subsection (c) to that address by certified mail.

(g) If the requestor's request for public infor-
mation was sent by electronic mail, the request may be

considered to have been withdrawn under Subsection (d)

(1) the governmental body, officer for public
information, or agent, as applicable, sends the request for
clarification or discussion under Subsection (b) or the
written request for additional information under Subsec-
tion (c) by electronic mail to the same electronic mail
address from which the original request was sent or to
another electronic mail address provided by the requestor;
and

(2) the governmental body, officer for public
information, or agent, as applicable, does not receive
from the requestor a written response or response by
electronic mail within the period described by Subsection

().

Commentary by Karol Davidson

Source: HB 2134

Effective Date: September 1, 2015

Applicability: Applies to requests for clarification by a
governmental body regarding requests submitted by elec-
tronic mail on after the effective date.

Summary of Changes: If a governmental body sends a
request for clarification of a request for information by
email, the request is considered withdrawn if the reques-
tor does not submit a written reply within 61 days from
the date the request for clarification was sent. The request
for clarification must be sent to the requestor at the same
email address from which the original request for infor-
mation was sent or another email address provided by the
requestor.
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S. Legislation Affecting Sex Offenders, Human Trafficking and Victims

Civil Practice and Remedies Code

Civil Practice and Remedies Code Section
16.0045. [EFVE-YEAR] LIMITATIONS PERIOD FOR
CLAIMS ARISING FROM CERTAIN OFFENSES. (a)
A person must bring suit for personal injury not later
than 15 [five] years after the day the cause of action
accrues if the injury arises as a result of conduct that
violates:

(1) Section 22.011(a)(2) [22-6+}], Penal Code
(sexual assault of a child);

(2) Section 22.021(a)(1)(B) [22-62}], Penal
Code (aggravated sexual assault of a child);

(3) Section 21.02, Penal Code (continuous
sexual abuse of young child or children);

(4) Section 20A.02(a)(7)(A), (B). (C). (D), or
(H) or Section 20A.02(a)(8), Penal Code, involving an
activity described by Section 20A.02(a)(7)(A), (B), (C),
(D), or (H) or sexual conduct with a child trafficked in
the manner described by Section 20A.02(a)(7) [26A-02],
Penal Code (certain sexual trafficking of a child [per-
sens]); [of]

(5) Section 43.05(a)(2) [43-05], Penal Code
(compelling prostitution by a child); or

(6) Section 21.11, Penal Code (indecency
with a child).

(b) A person must bring suit for personal injury
not later than five years after the day the cause of action
accrues if the injury arises as a result of conduct that
violates:

(1) Section 22.011(a)(1), Penal Code (sexual

assault);
(2) Section 22.021(a)(1)(A), Penal Code (ag-

gravated sexual assault);

(3) Section 20A.02, Penal Code (trafficking
of persons), other than conduct described by Subsection
(a)(4): or

(4) Section 43.05(a)(1), Penal Code (compel-
ling prostitution).

(c) In an action for injury resulting in death aris-
ing as a result of conduct described by Subsection (a) or
(b), the cause of action accrues on the death of the in-
jured person.

(d) A [¢e)TFhe] limitations period under this sec-
tion is tolled for a suit on the filing of a petition by any
person in an appropriate court alleging that the identity
of the defendant in the suit is unknown and designating
the unknown defendant as "John or Jane Doe." The
person filing the petition shall proceed with due dili-
gence to discover the identity of the defendant and
amend the petition by substituting the real name of the
defendant for "John or Jane Doe" not later than the 30th
day after the date that the defendant is identified to the

plaintiff. The limitations period begins running again on
the date that the petition is amended.

Commentary by Jill Mata

Source: HB 1491

Effective Date: September 1, 2015

Applicability: Applies to statute of limitations for a suit
for personal injury arising from certain offenses consti-
tuting sexual abuse of a child or for certain sexual as-
sault offenses. Section 16.0045, Civil Practice and Rem-
edies Code applies only to a cause of action that accrues
on or after the effective date.

Summary of Changes: HB 1491 was originally filed to
remove the statute of limitations for all sexual assault
and aggravated sexual assault offenses in the Code of
Criminal Procedure, based on reasoning that the serious-
ness of the crimes and the special circumstances that
may limit when these victims are ready to outcry warrant
removing barriers to prosecution. In the final version of
the bill, however, Section 16.0045 was amended to
change the statute of limitations for filing a civil suit for
personal injury under the Civil Practices and Remedies
Code, from 5 years to 15 years for conduct arising from
certain offenses constituting sexual abuse of a child.
Conduct includes sexual assault of a child, aggravated
and continuous sexual abuse of a child and human sexu-
al trafficking of a child. The statute of limitations for
civil suits arising out of sexual assault claims involving
adult victims of these crimes has not changed.

Civil Practice and Remedies Code
Sec. 98.0025. SHAREHOLDER AND MEMBER LI-
ABILITY. (a) This section applies to a legal entity
governed by Title 2, 3, or 7, Business Organizations
Code.

(b) Notwithstanding any provision of the Busi-
ness Organizations Code, if a legal entity described by
Subsection (a) is liable under Section 98.002, a share-
holder or member of that entity is jointly and severally
liable with the entity to the person trafficked for damag-
es arising from the trafficking of that person if the per-
son demonstrates that the shareholder or member caused
the entity to be used for the purpose of trafficking that
person and did traffic that person for the direct personal
benefit of the shareholder or member.

Commentary by Jill Mata

Source: HB 968

Effective Date: June 1, 2015

Applicability: Applies to a cause of action that accrues
on or after the effective date.
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Summary of Changes: This legislation closes a loop-
hole in current law that allows human traffickers to use
shell businesses as a means to avoid fiscal liability.
Current law provides a civil cause of action for traffick-
ing victims; however, while it provides the right to sue a
corporate entity that has directly engaged in trafficking,
it does not provide the right to sue the owner or share-
holder of such a corporate entity. What typically hap-
pens is that the business closes but is re-established by
the owner under another corporate identity, thereby
taking all the assets from the entity that might be sued
under current law. Section 98.0025 adds language to
attach liability to the actual owners and shareholders,
effectively closing this loophole and creating actual
recourse for victims.

Code of Criminal Procedure

Code of Criminal Procedure Art. 7A.01. APPLI-
CATION FOR PROTECTIVE ORDER. (a) The follow-
ing persons may file an application for a protective order
under this chapter without regard to the relationship
between the applicant and the alleged offender:

(1) a person who is the victim of an offense
under Section 21.02, 21.11, 22.011, 22.021, or 42.072,
Penal Code;

(2) a person who is the victim of an offense
under Section 20A.02, 20A.03, or 43.05, Penal Code;

(3) a parent or guardian acting on behalf of a
person younger than 17 years of age who is the victim of
an offense listed in Subdivision (1);

(4) a parent or guardian acting on behalf of a
person younger than 18 years of age who is the victim of
an offense listed in Subdivision (2); or

(5) a prosecuting attorney acting on behalf of
a person described by Subdivision (1), [ef] (2), (3), or

).

Commentary by Kaci Singer

Source: HB 1447/SB 630

Effective Date: September 1, 2015

Applicability: Applies to a victim of criminally injuri-
ous conduct for which a judgment of conviction is en-
tered or a grant of deferred adjudication is made on or
after the effective date.

Summary of Changes: Certain people may file an ap-
plication for a protective order without regard to the
relationship between the applicant and alleged offender.
The amendments to Article 7A.01 modifies the law so
that the victim of continuous trafficking of persons may
apply for a protective order and so that the prosecuting
attorney can file an application on behalf of a parent or
guardian acting on behalf of a child victim. The age a
person is considered a child is determined by the offense
for which the protective order is requested.

Code of Criminal Procedure
Art. 56.021. RIGHTS OF VICTIM OF SEXUAL AS-
SAULT OR ABUSE. STALKING, OR TRAFFICK-
ING. (d) This subsection applies only to a victim of an
offense under Section 20A.02, 20A.03, 21.02, 21.11,
22.011, 22.021, 42.072, or 43.05, Penal Code. In addi-
tion to the rights enumerated in Article 56.02 and, if
applicable, Subsection (a) of this article, a victim de-
scribed by this subsection or a parent or guardian of the
victim is entitled to the following rights within the crim-
inal justice system:

(1) the right to request that the attorney repre-
senting the state, subject to the Texas Disciplinary Rules
of Professional Conduct, file an application for a protec-
tive order under Article 7A.01 on behalf of the victim;

(2) the right to be informed:

(A) that the victim or the victim's par-
ent or guardian, as applicable, may file an application for
a protective order under Article 7A.01;

(B) of the court in which the applica-
tion for a protective order may be filed; and

(C) that, on request of the victim or the
victim's parent or guardian, as applicable, and subject to
the Texas Disciplinary Rules of Professional Conduct,
the attorney representing the state may file the applica-
tion for a protective order;

(3) if the victim or the victim's parent or
guardian, as applicable, is present when the defendant is
convicted or placed on deferred adjudication community
supervision, the right to be given by the court the infor-
mation described by Subdivision (2) and, if the court has
jurisdiction over applications for protective orders that

are filed under Article 7A.01, the right to file an applica-
tion for a protective order immediately following the
defendant's conviction or placement on deferred adjudi-
cation community supervision; and

(4) if the victim or the victim's parent or
guardian, as applicable, is not present when the defend-
ant _is convicted or placed on deferred adjudication
community supervision, the right to be given by the
attorney representing the state the information described
by Subdivision (2).

Commentary by Kaci Singer

Source: HB 1447/SB 630

Effective Date: September 1, 2015

Applicability: Applies to a victim of criminally injuri-
ous conduct for which a judgment of conviction is en-
tered or a grant of deferred adjudication is made on or
after the effective date.

Summary of Changes: The change to Article 56.021
provides rights to victims of abuse, stalking, or traffick-
ing in addition to sexual assault. These rights include the
right to receive information about who may and where to
file an application for protective order and the right to
request that the prosecutor file an application for a pro-
tective order on behalf of the victim.
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Code of Criminal Procedure Art. 56.06. FO-
RENSIC MEDICAL EXAMINATION FOR SEXUAL
ASSAULT VICTIM WHO HAS REPORTED AS-
SAULT; COSTS. (a) If a sexual assault is reported to a
law enforcement agency within 96 hours of the assault,
the law enforcement agency, with the consent of the
victim, a person authorized to act on behalf of the vic-
tim, or an employee of the Department of Family and
Protective Services, shall request a forensic medical
examination of the victim of the alleged assault for use
in the investigation or prosecution of the offense. A law
enforcement agency may decline to request a forensic
medical examination under this subsection only if the
person reporting the sexual assault has made one or
more false reports of sexual assault to any law enforce-
ment agency and if there is no other evidence to corrob-
orate the current allegations of sexual assault.

(b) If a sexual assault is not reported within the
period described by Subsection (a), on receiving the
consent described by that subsection the law enforce-
ment agency may request a forensic medical examina-
tion of a victim of an alleged sexual assault as consid-
ered appropriate by the agency.

(c) A law enforcement agency that requests a fo-
rensic medical examination of a victim of an alleged
sexual assault for use in the investigation or prosecution
of the offense shall pay all costs of the examination. On
application to the attorney general, the law enforcement
agency is entitled to be reimbursed for the reasonable
costs of that examination if the examination was per-
formed by a physician or by a sexual assault examiner or
sexual assault nurse examiner, as defined by Section
420.003, Government Code.

(d) A law enforcement agency or prosecuting at-
torney's office may pay all costs related to the testimony
of a licensed health care professional in a criminal pro-
ceeding regarding the results of the forensic medical
examination or manner in which it was performed.

(f) The attorney general may make a payment to
or on behalf of an individual for the reasonable costs
incurred for medical care provided in accordance with
Section 323.004, Health and Safety Code.

Commentary by Kaci Singer

Source: HB 1446

Effective Date: September 1, 2015

Applicability: Applies to medical costs incurred on or
after the effective date.

Summary of Changes: The attorney general’s office
may now pay the reasonable costs for forensic medical
examinations of victims of alleged sexual assault. This
statute applies to a victim who has previously reported
the alleged sexual assault to law enforcement.

Code of Criminal Procedure Art. 56.065. MEDI-
CAL EXAMINATION FOR SEXUAL ASSAULT

VICTIM WHO HAS NOT REPORTED ASSAULT;
COSTS. (k) The attorney general may make a payment
to or on behalf of an individual for the reasonable costs
incurred for medical care provided in accordance with
Section 323.004, Health and Safety Code.

Commentary by Kaci Singer

Source: HB 1446

Effective Date: September 1, 2015

Applicability: Applies to medical costs incurred on or
after the effective date.

Summary of Changes: This amendment makes changes
to certain requirements for forensic medical examina-
tions of victims of alleged sexual assault so that the
attorney general’s office may pay the reasonable costs
for medical care provided to the victim. This statute
applies to a victim who has not yet reported the alleged
sexual assault to law enforcement.

Code of Criminal Procedure Art. 56.32. DEFINI-
TIONS. (a) (9) "Pecuniary loss" means the amount of
expense reasonably and necessarily incurred as a result
of personal injury or death for:

(A) medical, hospital, nursing, or psy-
chiatric care or counseling, or physical therapy;

(B) actual loss of past earnings and an-
ticipated loss of future earnings and necessary travel
expenses because of:

(1) a disability resulting from
the personal injury;

(i) the receipt of medically
indicated services related to the disability resulting from
the personal injury; or

(iii) participation in or at-
tendance at investigative, prosecutorial, or judicial pro-
cesses related to the criminally injurious conduct and
participation in or attendance at any post-conviction or
post-adjudication proceeding relating to criminally inju-
rious conduct;

(C) care of a child or dependent;

(D) funeral and burial expenses, in-
cluding, for an immediate family member or household
member of the victim, the necessary expenses of travel-
ing to and attending the funeral;

(E) loss of support to a dependent, con-
sistent with Article 56.41(b)(5);

(F) reasonable and necessary costs of
cleaning the crime scene;

(G) reasonable replacement costs for
clothing, bedding, or property of the victim seized as
evidence or rendered unusable as a result of the criminal
investigation;

(H) reasonable and necessary costs for
relocation and housing rental assistance payments [;] as

provided by Article 56.42(d)[;-ineurred-by—a—vietim—of
amilv_vio] S ; | 1 whoi
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Hodin_thevietim's-p] resid cor relocati
and-housing rental-assistanee payments|;

(D) for an immediate family member or
household member of a deceased victim, bereavement
leave of not more than 10 work days; and

(J) reasonable and necessary costs of
traveling to and from a place of execution for the pur-
pose of witnessing the execution, including one night's
lodging near the place at which the execution is con-
ducted.

Commentary by Kaci Singer

Source: HB 1446

Effective Date: September 1, 2015

Applicability: Applies to relocation costs relating to a
crime committed on or after effective date.

Summary of Changes: Article 56.42(d), Code of Crim-
inal Procedure allows monetary assistance for relocation
costs to a victim of family violence, trafficking, or sexu-
al assault who is assaulted in their place of residence.
The definition of pecuniary loss in Article 56.32 was not
consistent with that as it did not include trafficking
victims. Article 56.42 was amended in this bill to also
include stalking victims. Rather than reiterate those
additional changes here, the reference to the victim was
removed so that a reference to the statute remains. This
eliminates the potential for inconsistency.

Code of Criminal Procedure, Art. 56.32. DEFI-
NITIONS.(a) (14) "Trafficking of persons" means any
offense that results in a person engaging in forced labor
or services, including sexual conduct, and that may be
prosecuted under Section 20A.02, 20A.03, 43.03, 43.04,
43.05, 43.25, 43.251, or 43.26, Penal Code.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: Applies to a criminal offense committed
or a violation that occurs on or after the effective date.
Summary of Changes: In 2009, the Texas Legislature
created the Texas Human Trafficking Prevention Task
Force designed to collaborate with the state and federal
government in efforts to prevent human trafficking,
increase data collection, provide public education and
victim services, and provide training for various state
actors. According to a 2014 human trafficking report
issued by the Department of Public Safety, sex traffick-
ing is the fastest-growing business of organized crime
and the third-largest criminal enterprise in the world.
Further, the report states that Texas was the second-
largest source of tips to a national human trafficking
hotline in 2013. The current definition of trafficking of
persons does not clearly specify language that encom-
passes sexual conduct. This amendment expands the
definition of trafficking of persons found in the Code of

Criminal Procedure to include forced sexual conduct as
a type of forced labor or service.

Code of Criminal Procedure, Art. 56.41. AP-
PROVAL OF CLAIM. (b-1) Subsection (b)(3) does not
apply to a claimant or victim who seeks compensation
for criminally injurious conduct that is:

(1) in violation of Section 20A.02 (a) (7).
Penal Code; or

(2) trafficking of persons, other than an of-
fense described by Subdivision (1), if the criminall

injurious conduct the claimant or victim participated in
was the result of force, fraud, or coercion.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: Applies to a criminal offense or a viola-
tion that occurs on or after the effective date.

Summary of Changes: Recent reports suggest that
Texas was the second-largest source of tips to a national
human trafficking hotline in 2013. Current law author-
izes crime victims to apply to the Texas Attorney Gen-
eral for compensation for injury or loss resulting from
criminally injurious conduct if certain criteria are met.
The Attorney General is required to deny an application
for compensation if the claimant or victim knowingly
participated in the criminally injurious conduct. The
changes in Article 56.41 exempt from mandated denial
those applications for compensation from a claimant or
victim who knowingly participated in trafficking, if they
are a child victim or if the victim was trafficked as a
result of force, fraud, or coercion.

Code of Criminal Procedure Art. 56.42. LIMITS
ON COMPENSATION. (d) A victim who is a victim of
stalking, family violence, or [a—vietimeof] trafficking of
persons, or a victim of sexual assault who is assaulted in
the victim's place of residence, may receive a onetime-
only assistance payment in an amount not to exceed:

(1) $2,000 to be used for relocation expenses,
including expenses for rental deposit, utility connec-
tions, expenses relating to the moving of belongings,
motor vehicle mileage expenses, and for out-of-state
moves, transportation, lodging, and meals; and

(2) $1,800 to be used for housing rental ex-
penses.

Commentary by Kaci Singer

Source: HB 1446

Effective Date: September 1, 2015

Applicability: Applies to the victim of a criminal of-
fense committed on or after the effective date.

Summary of Changes: This change allows victims of
stalking to receive assistance payments to help with
relocation and housing rental expenses.
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Code of Criminal Procedure, Art. 56.45. DENI-
AL OR REDUCTION OF AWARD. (a) The attorney
general may deny or reduce an award otherwise payable:

(1) if the claimant or victim has not substan-
tially cooperated with an appropriate law enforcement
agency;

(2) if the claimant or victim bears a share of
the responsibility for the act or omission giving rise to
the claim because of the claimant's or victim's behavior;

(3) to the extent that pecuniary loss is re-
couped from a collateral source; or

(4) if the claimant or victim was engaging in
an activity that at the time of the criminally injurious
conduct was prohibited by law or a rule made under law.

b) Subsection (a)(4) does not apply to a claimant
or victim who seeks compensation for criminally injuri-
ous conduct that is:

(1) in violation of Section 20A.02(a)(7), Penal
Code; or

(2) trafficking of persons, other than an of-
fense described by Subdivision (1), if the activity the
claimant or victim engaged in was the result of force,
fraud, or coercion.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: Applies to a criminal offense or a viola-
tion that occurs on or after the effective date.

Summary of Changes: Current law authorizes crime
victims to apply to the Texas Attorney General for com-
pensation for injury or loss resulting from criminally
injurious conduct if certain criteria are met. Article
56.45 exempts from discretionary denial or amount
reduction, those applications for compensation from a
claimant or victim who knowingly participated in traf-
ficking, if they are a child victim or if the victim was
trafficked as a result of force, fraud, or coercion.

Code of Criminal Procedure Art. 56.54. FUNDS.
(k) The attorney general may use the compensation to
victims of crime fund to:

(1) reimburse a law enforcement agency for
the reasonable costs of a forensic medical examination
that are incurred by the agency under Article 56.06 or
56.065; and

(2) make a payment to or on behalf of an in-
dividual for the reasonable costs incurred for medical
care provided under Article 56.06 or 56.065 in accord-
ance with Section 323.004, Health and Safety Code.

Commentary by Kaci Singer

Source: HB 1446
Effective Date: September 1, 2015

Applicability: Applies to medical expenses incurred on
or after the effective date.

Summary of Changes: This is a conforming change to
allow the attorney general to use the compensation to
victims of crime fund to reimburse law enforcement
agencies for the reasonable costs of a forensic medical
examination and to reimburse victims of sexual assault
for the costs of medical care incurred.

Code of Criminal Procedure CHAPTER 57A.
CONFIDENTIALITY OF IDENTIFYING INFOR-
MATION OF VICTIMS OF STALKING.

Art. 57A.01. DEFINITIONS. In this chapter:

(1) "Name" means the legal name of a person.

(2) "Pseudonym" means a set of initials or a
fictitious name chosen by a victim to designate the vic-
tim in all public files and records concerning the offense,
including police summary reports, press releases, and
records of judicial proceedings.

3) "Public servant" has the meaning assigned
by Section 1.07(a), Penal Code.

(4) "Victim" means a person who is the sub-

ject of:
(A) an offense that allegedly consti-

tutes stalking under Section 42.072, Penal Code; or
(B) an offense that is part of the same

criminal episode, as defined by Section 3.01, Penal
Code, as an offense under Section 42.072, Penal Code.

Commentary by Jill Mata

Source: HB 1293

Effective Date: September 1, 2015

Applicability: Applies to victim information and disclo-
sures of information on or after the effective date.
Summary of Changes: The amendment to Article 57A,
Code of Criminal Procedure relates to the confidentiality
of identifying information of victims of stalking, and
creates a criminal penalty for improper disclosure of
such information. This provision specifically allows a
victim of an alleged stalking offense to choose to use a
pseudonym instead of the person’s name in public files
and records concerning the offense. These records would
include police summary reports, press releases, and
records of judicial proceedings.

Code of Criminal Procedure Art. 57A.02. CON-
FIDENTIALITY OF FILES AND RECORDS. (a) The
office of the attorney general shall develop and distrib-
ute to all law enforcement agencies of the state a pseu-
donym form to record the name, address, telephone
number, and pseudonym of a victim.

(b) A victim may choose a pseudonym to be used
instead of the victim's name to designate the victim in all
public files and records concerning the offense, includ-
ing police summary reports, press releases, and records
of judicial proceedings. A victim who elects to use a
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pseudonym as provided by this article must complete a
pseudonym form developed under this article and return
the form to the law enforcement agency investigating the
offense.

(c) A victim who completes and returns a pseu-
donym form to the law enforcement agency investigat-
ing the offense may not be required to disclose the vic-
tim's name, address, and telephone number in connec-
tion with the investigation or prosecution of the offense.

(d) A completed and returned pseudonym form is
confidential and may not be disclosed to any person
other than the victim identified by the pseudonym form,
a defendant in the case, or the defendant's attorney,
except on an order of a court of competent jurisdiction.
The court finding required by Subsection (g) is not re-
quired to disclose the confidential pseudonym form to
the victim identified by the pseudonym form, the de-
fendant in the case, or the defendant's attorney.

(e) If a victim completes and returns a pseudo-
nym form to a law enforcement agency under this arti-
cle, the law enforcement agency receiving the form
shall:

(1) remove the victim's name and substitute
the pseudonym for the name on all reports, files, and
records in the agency's possession;

(2) notify the attorney for the state of the
pseudonym and that the victim has elected to be desig-
nated by the pseudonym;

(3) provide to the victim a copy of the com-
pleted pseudonym form showing that the form was re-
turned to the law enforcement agency; and

(4) maintain the form in a manner that pro-
tects the confidentiality of the information contained on
the form.

() _An attorney for the state who receives notice
that a victim has elected to be designated by a pseudo-
nym shall ensure that the victim is designated by the
pseudonym in all legal proceedings concerning the of-
fense.

(2) A court of competent jurisdiction may order
the disclosure of a victim's name, address, and telephone
number only if the court finds that:

(1) the information is essential in the trial of
the defendant for the offense;

(2) the identity of the victim is in issue; or

(3) the disclosure is in the best interest of the

victim.

(h) Except as required or permitted by other law
or by court order, a public servant or other person who
has access to or obtains the name, address, telephone
number, or other identifying information of a victim
younger than 17 years of age may not release or disclose
the identifying information to any person who is not
assisting in the investigation, prosecution, or defense of
the case. This subsection does not apply to the release
or disclosure of a victim's identifying information by:

(1) the victim; or

(2) the victim's parent, conservator, or guardi-
an, unless the victim's parent, conservator, or guardian
allegedly committed the offense described by Article

57A.01(4).

Commentary by Jill Mata

Source: HB 1293

Effective Date: September 1, 2015

Applicability: Applies to victim information and disclo-
sures of information on or after the effective date.
Summary of Changes: Section 57A.02 relates to the
confidentiality of identifying information of victims of
stalking, and creates a criminal penalty for improper
disclosure of such information. This provision allows a
victim of an alleged stalking offense to choose to use a
pseudonym instead of the person’s name in public files
and records concerning the offense. These records would
include police summary reports, press releases, and
records of judicial proceedings. To elect to use a pseu-
donym, a victim would have to complete a form devel-
oped by the attorney general and return the form to the
law enforcement agency investigating the offense. The
attorney general is required to develop by October 1,
2015 a pseudonym form for victims to use. Victims who
returned the form could not be required to disclose their
name, address, or phone number in connection with the
investigation or prosecution of the crime. The forms
would be confidential and could not be disclosed to
anyone other than the victim, a defendant in the case, or
the defendant's attorney, unless required by a court.
Courts could order disclosure of the victim's name and
other information only if they found that the information
was essential in the trial for the offense, the identity of
the victims was in issue, or the disclosure was in the best
interest of the victim.

Code of Criminal Procedure Art. 57A.03. OF-
FENSE. (a) A public servant with access to the name,
address, or telephone number of a victim 17 years of age
or older who has chosen a pseudonym under this chapter
commits an offense if the public servant knowingly
discloses the name, address, or telephone number of the
victim to any person who is not assisting in the investi-
gation or prosecution of the offense or to any person
other than the defendant, the defendant's attorney, or the
person specified in the order of a court of competent
jurisdiction.

(b) Unless the disclosure is required or permitted
by other law, a public servant or other person commits
an offense if the person:

(1) has access to or obtains the name, address,
or telephone number of a victim younger than 17 years
of age: and

(2) knowingly discloses the name, address, or
telephone number of the victim to any person who is not
assisting_in the investigation or prosecution of the of-
fense or to any person other than the defendant, the
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defendant's attorney, or a person specified in an order of
a court of competent jurisdiction.
(c) It is an affirmative defense to prosecution un-
der Subsection (b) that the actor is:
(1) the victim; or
(2) the victim's parent, conservator, or guardi-
an, unless the victim's parent, conservator, or guardian
allegedly committed the offense described by Article
57A.01(4).
(d) An offense under this article is a Class C
misdemeanor.

Commentary by Jill Mata

Source: HB 1293

Effective Date: September 1, 2015

Applicability: Applies to victim information and disclo-
sures of information on or after the effective date.
Summary of Changes: Article 57A.01 relates to the
confidentiality of identifying information of victims of
stalking, and creates a criminal penalty for improper
disclosure of such information. This section allows a
victim of an alleged stalking offense to choose to use a
pseudonym instead of the person’s name in public files
and records concerning the offense. These records would
include police summary reports, press releases, and
records of judicial proceedings. To elect to use a pseu-
donym, a victim would have to complete a form devel-
oped by the attorney general and return the form to the
law enforcement agency investigating the offense. Pros-
ecutors receiving notice of the use of a pseudonym
would have to ensure that the victim was designated by
the pseudonym in all legal proceedings. Except as al-
lowed by other laws or a court order, public servants or
others with access to the name and other information of
a stalking victim younger than 17, could not release the
information to anyone who was not assisting in the
investigation, prosecution, or defense of the case. This
would not apply to the release of information by victims
or their parents or guardians, unless the parent or guardi-
ans allegedly committed the stalking. Public servants
with access to the name and other information of victims
17 years old or older who chose to use a pseudonym
would commit a class C misdemeanor (maximum fine of
$500) if they knowingly disclosed the name, address, or
telephone number of the victim to anyone who was not
assisting in the investigation or prosecution of the of-
fense or to anyone other than defendants, their attorneys,
or anyone in a court order.

Code of Criminal Procedure Art. 57A.04. EF-
FECT ON OTHER LAW. This chapter does not affect:
(1) a victim's responsibility to provide docu-

mentation of stalking under Section 92.0161, Property
Code; or

(2) a person's power or duty to disclose the
documented information as provided by Subsection (j)
of that section.

Commentary by Jill Mata

Source: HB 1293

Effective Date: September 1, 2015

Applicability: Applies to victim information and disclo-
sures of information on or after the effective date.
Summary of Changes: Article 57A.04 relates to the
confidentiality of identifying information of victims of
stalking, and creates a criminal penalty for improper
disclosure of such information. This provision allows a
victim of an alleged stalking offense to choose to use a
pseudonym instead of the person’s name in public files
and records concerning the offense. These records in-
clude police summary reports, press releases, and rec-
ords of judicial proceedings. The change does not affect
a stalking victim’s responsibility to provide certain
information to landlords when seeking to terminate a
lease. In these situations, the pseudonym report will
have to be provided to landlords if law enforcement
reports identify a victim by a pseudonym.

Code of Criminal Procedure Art. 62.001. DEFI-
NITIONS. (5) "Reportable conviction or adjudication”
means a conviction or adjudication, including an adjudi-
cation of delinquent conduct or a deferred adjudication,
that, regardless of the pendency of an appeal, is a con-
viction for or an adjudication for or based on:

(A) a violation of Section 21.02 (Con-
tinuous sexual abuse of young child or children), 21.11
(Indecency with a child), 22.011 (Sexual assault), 22.021
(Aggravated sexual assault), or 25.02 (Prohibited sexual
conduct), Penal Code;

(B) a violation of Section 43.05 (Com-
pelling prostitution), 43.25 (Sexual performance by a
child), or 43.26 (Possession or promotion of child por-
nography), Penal Code;

(B-1) a violation of Section 43.02
(Prostitution), Penal Code, if the offense is punishable
under Subsection (c)(3) of that section;

(C) a violation of Section 20.04(a)(4)
(Aggravated kidnapping), Penal Code, if the actor com-
mitted the offense or engaged in the conduct with intent
to violate or abuse the victim sexually;

(D) a violation of Section 30.02 (Bur-
glary), Penal Code, if the offense or conduct is punisha-
ble under Subsection (d) of that section and the actor
committed the offense or engaged in the conduct with
intent to commit a felony listed in Paragraph (A) or (C);

(E) a violation of Section 20.02 (Un-
lawful restraint), 20.03 (Kidnapping), or 20.04 (Aggra-
vated kidnapping), Penal Code, if, as applicable:

(i) the judgment in the case contains an
affirmative finding under Article 42.015; or
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(i1) the order in the hearing or the pa-
pers in the case contain an affirmative finding that the
victim or intended victim was younger than 17 years of
age;

(F) the second violation of Section
21.08 (Indecent exposure), Penal Code, but not if the
second violation results in a deferred adjudication;

(G) an attempt, conspiracy, or solicita-
tion, as defined by Chapter 15, Penal Code, to commit
an offense or engage in conduct listed in Paragraph (A),
(B), (C), (D), (E), or (K);

(H) a violation of the laws of another
state, federal law, the laws of a foreign country, or the
Uniform Code of Military Justice for or based on the
violation of an offense containing elements that are
substantially similar to the elements of an offense listed
under Paragraph (A), (B), (B-1), (C), (D), (E), (G), (J),
or (K), but not if the violation results in a deferred adju-
dication;

(I) the second violation of the laws of
another state, federal law, the laws of a foreign country,
or the Uniform Code of Military Justice for or based on
the violation of an offense containing elements that are
substantially similar to the elements of the offense of
indecent exposure, but not if the second violation results
in a deferred adjudication;

(J) a violation of Section 33.021
(Online solicitation of a minor), Penal Code; or

(K) a violation of Section 20A.02(a)(3),
(4), (7), or (8) (Trafficking of Persons), Penal Code.

Commentary by Kyle Dufour

Source: HB 10

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Under current law, a conviction
or adjudication, including an adjudication of delinquent
conduct, resulting from a defendant involved in prostitu-
tion is only considered a “reportable conviction or adju-
dication” under Chapter 62 of the Code of Criminal
Procedure (Sex Offender Registration Program) when
the actor is convicted of compelling prostitution under
Section 43.05, Penal Code. This provision amends those
terms to include a conviction or adjudication of prostitu-
tion where the person solicited is younger than 18 years
of age. The sex offender registry is designed to help
protect the public by making offender information avail-
able online and by making the offender information
available online. This bill would place these offenders in
the state’s sex offender registry with similar offenders
already required to register.

Code of Criminal Procedure Art. 63.009. LAW
ENFORCEMENT REQUIREMENTS. (a)Local law
enforcement agencies, on receiving a report of a missing
child or a missing person, shall:

(1) if the subject of the report is a child and
the [well-being-ofthe] child is at a high risk of harm or
is otherwise in danger or if the subject of the report is a
person who is known by the agency to have or is report-
ed to have chronic dementia, including Alzheimer's
dementia, whether caused by illness, brain defect, or
brain injury, immediately start an investigation in order
to determine the present location of the child or person;

(2) if the subject of the report is a child or
person other than a child or person described by Subdi-
vision (1), start an investigation with due diligence in
order to determine the present location of the child or
person;

(3) immediately, but not later than two hours
after receiving the report, enter the name of the child or
person into the clearinghouse, the national crime infor-
mation center missing person file if the child or person
meets the center's criteria, and the Alzheimer's Associa-
tion Safe Return crisis number, if applicable, with all
available identifying features such as dental records,
fingerprints, other physical characteristics, and a de-
scription of the clothing worn when last seen, and all
available information describing any person reasonably
believed to have taken or retained the missing child or
missing person; and

(4) inform the person who filed the report of
the missing child or missing person that the information
will be entered into the clearinghouse, the national crime
information center missing person file, and the Alzhei-
mer's Association Safe Return crisis number, if applica-
ble.

Commentary by Jill Mata

Source: HB 1793

Effective Date: September 1, 2015

Applicability: Applies to a missing child report received
by a law enforcement agency on or after the effective
date.

Summary of Changes: The amendment to Article
63.009, Code of Criminal Procedure relates to reports of
certain missing children and to the administration of
missing or exploited children prevention grants. Every
year, approximately 800,000 children go missing in the
United States, many of whom become vulnerable to
child sex trafficking. Recently, the Texas Legislature
sought to provide law enforcement agencies better tools
to identify children who were at high risk for trafficking
and other exploitative crimes. These law enforcement
agencies have expressed the need to refine the parame-
ters for data collection to include children younger than
14 years of age categorized as being at high risk for such
crimes. Specifically the bill amends this statute and uses
the term "high risk" instead of "endangered" to be con-
sistent with other law enforcement reporting require-
ments.
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Code of Criminal Procedure Art. 63.0091. LAW
ENFORCEMENT REQUIREMENTS REGARDING
REPORTS OF CERTAIN MISSING CHILDREN.
(a) The public safety director of the Department of
Public Safety shall adopt rules regarding the procedures
for a local law enforcement agency on receiving a report
of a missing child who:

(1) had been reported missing on four or more
occasions in the 24-month period preceding the date of
the current report; [of]

(2) is in foster care or in the conservatorship
of the Department of Family and Protective Services and
had been reported missing on two or more occasions in
the 24-month period preceding the date of the current
report; or

(3) is under 14 years of age and otherwise de-
termined by the local law enforcement agency or the
Department of Public Safety to be at a high risk of hu-
man trafficking, sexual assault, exploitation, abuse, or
neglectful supervision.

(b) The rules adopted under this article must re-
quire that in entering information regarding the report
into the national crime information center missing per-
son file as required by Article 63.009(a)(3) for a missing
child described by Subsection (a), the local law en-
forcement agency shall indicate, in the manner specified
in the rules, that the child is at a high risk of harm [en-
dangered| and include relevant information regarding
any [the] prior occasions on which the child was report-
ed missing.

(c) If, at the time the initial entry into the national
crime information center missing person file is made, the
local law enforcement agency has not determined that
the requirements of this article apply to the report of the
missing child, the information required by Subsection
(b) must be added to the entry promptly after the agency
investigating the report or the Department of Public
Safety determines that the missing child is described by
Subsection (a).

Commentary by Jill Mata

Source: HB 1793

Effective Date: September 1, 2015

Applicability: Applies to a missing child report that is
received by a law enforcement agency and the admin-
istration of grants on or after the effective date.
Summary of Changes: This provision relates to reports
of certain missing children and to the administration of
missing or exploited children prevention grants. Every
year, approximately 800,000 children go missing in the
United States, many of whom become vulnerable to
child sex trafficking. Recently, the Texas Legislature
sought to provide law enforcement agencies better tools
to identify children who were at high risk for trafficking
and other exploitative crimes. These law enforcement
agencies have expressed the need to refine the parame-

ters for data collection to include children younger than
14 years of age categorized as being at high risk for such
crimes. Specific to this statute, the bill mandates law
enforcement to consider age as a factor and report ac-
cordingly. The age "under 14" has been added to reflect
current criteria set for the amber alert reporting system
and the age under which there cannot be a defense to
sexual assault of a child. The ability to report based on
age will more accurately identify high risk children.

Code of Criminal Procedure Art. 63.0092. OP-
TION TO DESIGNATE MISSING CHILD AS HIGH
RISK. (a) This article applies to a report of a missing
child who is at least 14 years of age and who a local law
enforcement agency or the Department of Public Safety
determines is at a high risk of human trafficking, sexual
assault, exploitation, abuse, or neglectful supervision.

(b) In entering information regarding a report de-
scribed by Subsection (a) into the national crime infor-
mation center missing person file as required by Article
63.009(a)(3), the local law enforcement agency may
indicate that the child is at a high risk of harm and may
include any other relevant information.

Commentary by Jill Mata

Source: HB 1793

Effective Date: September 1, 2015

Applicability: Applies to a missing child report that is
received by a law enforcement agency and the admin-
istration of grants on or after the effective date.
Summary of Changes: This change relates to reports of
certain missing children and to the administration of
missing or exploited children prevention grants. Every
year, approximately 800,000 children go missing in the
United States, many of whom become vulnerable to
child sex trafficking. Recently, the Texas Legislature
sought to provide law enforcement agencies better tools
to identify children who were at high risk for trafficking
and other exploitative crimes. These law enforcement
agencies have expressed the need to refine the parame-
ters for data collection to include children younger than
14 years of age categorized as being at high risk for such
crimes. Specifically, the bill substitutes the term "high
risk" in the statute instead of "endangered," which is
consistent with other law enforcement reporting re-
quirements.

Family Code

Family Code Sec. 54.0326 DEFERRAL OF AD-
JUDICATION AND DISMISSAL OF CERTAIN CAS-
ES ON COMPLETION OF TRAFFICKED PERSONS
PROGRAM. (b) A juvenile court may defer adjudica-
tion proceedings under Section 54.03 until the child's
18th birthday and require a child to participate in a pro-
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gram established under Section 152.0017 [152:0016],
Human Resources Code, if the child:

(1) is alleged to have engaged in delinquent
conduct or conduct indicating a need for supervision and
may be a victim of conduct that constitutes an offense
under Section 20A.02, Penal Code; and

(2) presents to the court an oral or written re-
quest to participate in the program.

Commentary by Jill Mata

Source: SB 1296

Effective Date: September 1, 2015

Applicability: This provision makes non-substantive
recodification changes.

Summary of Changes: Section 54.0326 of the Family
Code makes various non-substantive revisions to more
than 18 different statutory codes by making corrections,
conforming the codes of previous legislatures, and
properly organizing and numbering certain sections. For
example, last session, two different bills created sections
with the same number 152.0016, therefore SB 1296
corrected that oversight.

Family Code Sec. 58.004. REDACTION OF
VICTIM'S PERSONALLY IDENTIFIABLE INFOR-
MATION. (a) Notwithstanding any other law, before
disclosing any juvenile court record or file of a child as
authorized by this chapter or other law, the custodian of
the record or file must redact any personally identifiable
information about a victim of the child's delinquent
conduct or conduct indicating a need for supervision
who was under 18 years of age on the date the conduct
occurred.

(b) This section does not apply to information
that is:

(1) necessary for an agency to provide ser-
vices to the victim;
(2) necessary for law enforcement purposes;

or
(3) shared within the statewide juvenile in-
formation and case management system established

under Subchapter E.

Commentary by Jill Mata

Source: HB 4003

Effective Date: September 1, 2015

Applicability: Applies to information and documents
relating to juvenile court cases without regard to whether
the conduct that is the basis of the case occurred before,
on, or after the effective date.

Summary of Changes: The Juvenile Justice Infor-
mation System consists of information relating to delin-
quent conduct committed by a juvenile offender. Rec-
ords required to be retained include information relating
to the prosecution of the juvenile offender and the con-
duct for which the juvenile was taken into custody,

detained, or referred. Often contained in the description
of the offense information about the victim of the juve-
nile’s delinquent conduct is disclosed. Juvenile victims
of another juvenile’s delinquent conduct should not be
subject to further inconvenience or disclosure. This bill
amends Title 3 of the Juvenile Justice Code to require
that the custodian of any juvenile court record or other
file with the juvenile justice system redact any personal-
ly identifiable information about a victim who was a
legal minor at the time of the offense to ensure victims
are not subject to public disclosure. This record redac-
tion does not apply to records that are disclosed to law
enforcement or to an agency that are providing neces-
sary services to the victim. Records provided to defense
counsel should not be redacted in order to properly
comply with discovery and the Michael Morton Act,
which requires the defense receive all relevant evidence
and all potentially exculpatory and mitigating evidence.

Family Code, Sec. 71.0021. DATING VIO-
LENCE.(a) "Dating violence" means an act, other than
a defensive measure to protect oneself, by an actor that:

(1) is committed against a victim or applicant
for a protective order:
(A) with whom the actor has or has had
a dating relationship; or
(B) because of the victim's or appli-
cant's marriage to or dating relationship with an individ-
ual with whom the actor is or has been in a dating rela-
tionship or marriage; and
(2) is intended to result in physical harm, bod-
ily injury, assault, or sexual assault or that is a threat that
reasonably places the victim or applicant in fear of im-
minent physical harm, bodily injury, assault, or sexual
assault.

Commentary by Kaci Singer

Source: SB 817

Effective Date: September 1, 2015

Applicability: Applies to a request for a protective order
filed on or after the effective date.

Summary of Changes: The definition of dating vio-
lence is amended to include acts committed against the
victim as well as an applicant for a protective order. One
of the stated reasons for this change was that some judg-
es are reluctant to or will not issue a protective order
until the perpetrator has been convicted, believing that a
person is not a “victim” until that happens. This change
is a clarification and does not mean that a conviction is
required for a person to be considered a victim of the
specific conduct.

Family Code Sec.71.004. FAMILY VIO-
LENCE. "Family violence" means:

(1) an act by a member of a family or house-

hold against another member of the family or household

that is intended to result in physical harm, bodily injury,
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assault, or sexual assault or that is a threat that reasona-
bly places the member in fear of imminent physical
harm, bodily injury, assault, or sexual assault, but does
not include defensive measures to protect oneself;

(2) abuse, as that term is defined by Sections
261.001(1)(C), (E), [and] (G), (H), (1), (J), and (K), by a
member of a family or household toward a child of the
family or household; or

(3) dating violence, as that term is defined by
Section 71.0021.

Commentary by Kaci Singer

Source: SB 817

Effective Date: September 1, 2015

Applicability: Applies to a request for a protective order
filed on or after the effective date.

Summary of Changes: The definition of family vio-
lence has been amended to include abuse as defined in
Family Code Sections 261.001(1)(H), (I), (J), and (K) in
addition to (C), (E), and (G). The relevant definitions are
now:

(C) physical injury that results in sub-
stantial harm to the child, or the genuine threat of sub-
stantial harm from physical injury to the child, including
an injury that is at variance with the history or explana-
tion given and excluding an accident or reasonable dis-
cipline by a parent, guardian, or managing or possessory
conservator that does not expose the child to a substan-
tial risk of harm;

(E) sexual conduct harmful to a child's
mental, emotional, or physical welfare, including con-
duct that constitutes the offense of continuous sexual
abuse of young child or children under Section 21.02,
Penal Code, indecency with a child under Section 21.11,
Penal Code, sexual assault under Section 22.011, Penal
Code, or aggravated sexual assault under Section
22.021, Penal Code;

(G) compelling or encouraging the
child to engage in sexual conduct as defined by Section
43.01, Penal Code, including conduct that constitutes an
offense of trafficking of persons under Section
20A.02(a)(7) or (8), Penal Code, prostitution under
Section 43.02(a)(2), Penal Code, or compelling prostitu-
tion under Section 43.05(a)(2), Penal Code;

(H) causing, permitting, encouraging,
engaging in, or allowing the photographing, filming, or
depicting of the child if the person knew or should have
known that the resulting photograph, film, or depiction
of the child is obscene as defined by Section 43.21,
Penal Code, or pornographic;

(D) the current use by a person of a con-
trolled substance as defined by Chapter 481, Health and
Safety Code, in a manner or to the extent that the use
results in physical, mental, or emotional injury to a
child;

(J) causing, expressly permitting, or
encouraging a child to use a controlled substance as
defined by Chapter 481, Health and Safety Code; and

(K) causing, permitting, encouraging,
engaging in, or allowing a sexual performance by a child
as defined by Section 43.25, Penal Code.

Family Code Sec. 153.005. APPOINTMENT OF
SOLE OR JOINT MANAGING CONSERVATOR.
(a) In a suit, except as provided by Section 153.004, the
court:

(1) may appoint a sole managing conservator
or may appoint joint managing conservators; and

(2) if[-—H] the parents are or will be separated,
[the-eourt] shall appoint at least one managing conserva-
tor.

(c) In making an appointment authorized by this

section, the court shall consider whether, preceding the
filing of the suit or during the pendency of the suit:
(1) a party engaged in a history or pattern of
family violence, as defined by Section 71.004;
(2) a party engaged in a history or pattern of
child abuse or child neglect; or
(3) a final protective order was rendered

against a party.

Commentary by Kaci Singer

Source: SB 817

Effective Date: September 1, 2015

Applicability: Applies to a suit affecting the parent-
child relationship filed on or after the effective date.
Summary of Changes: This change to Section 153.005,
Family Code requires the court to consider any history
or pattern of family violence or child abuse or neglect as
well as whether a final protective order was rendered
against a party when making an appointment of sole or
joint managing conservator in a suit affecting the parent-
child relationship.

Family Code Sec. 261.001. DEFINITIONS. (1)
"Abuse" includes the following acts or omissions by a
person:

(A) mental or emotional injury to a
child that results in an observable and material impair-
ment in the child's growth, development, or psychologi-
cal functioning;

(B) causing or permitting the child to be
in a situation in which the child sustains a mental or
emotional injury that results in an observable and mate-
rial impairment in the child's growth, development, or
psychological functioning;

(C) physical injury that results in sub-
stantial harm to the child, or the genuine threat of sub-
stantial harm from physical injury to the child, including
an injury that is at variance with the history or explana-
tion given and excluding an accident or reasonable dis-
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cipline by a parent, guardian, or managing or possessory
conservator that does not expose the child to a substan-
tial risk of harm;

(D) failure to make a reasonable effort
to prevent an action by another person that results in
physical injury that results in substantial harm to the
child;

(E) sexual conduct harmful to a child's
mental, emotional, or physical welfare, including con-
duct that constitutes the offense of continuous sexual
abuse of young child or children under Section 21.02,
Penal Code, indecency with a child under Section 21.11,
Penal Code, sexual assault under Section 22.011, Penal
Code, or aggravated sexual assault under Section
22.021, Penal Code;

(F) failure to make a reasonable effort
to prevent sexual conduct harmful to a child;

(G) compelling or encouraging the
child to engage in sexual conduct as defined by Section
43.01, Penal Code, including compelling or encouraging
the child in a manner [eenduet] that constitutes an of-
fense of trafficking of persons under Section
20A.02(a)(7) or (8), Penal Code, prostitution under
Section 43.02(b) [43-02¢a)}2)}], Penal Code, or compel-
ling prostitution under Section 43.05(a)(2), Penal Code;

(H) causing, permitting, encouraging,
engaging in, or allowing the photographing, filming, or
depicting of the child if the person knew or should have
known that the resulting photograph, film, or depiction
of the child is obscene as defined by Section 43.21,
Penal Code, or pornographic;

(D) the current use by a person of a con-
trolled substance as defined by Chapter 481, Health and
Safety Code, in a manner or to the extent that the use
results in physical, mental, or emotional injury to a
child;

(J) causing, expressly permitting, or en-
couraging a child to use a controlled substance as de-
fined by Chapter 481, Health and Safety Code;

(K) causing, permitting, encouraging,
engaging in, or allowing a sexual performance by a child
as defined by Section 43.25, Penal Code; or

(L) knowingly causing, permitting, en-
couraging, engaging in, or allowing a child to be traf-
ficked in a manner punishable as an offense under Sec-
tion 20A.02(a)(5), (6), (7), or (8), Penal Code, or the
failure to make a reasonable effort to prevent a child
from being trafficked in a manner punishable as an
offense under any of those sections.

Commentary by Kyle Dufour

Source: HB 825

Effective Date: September 1, 2015

Applicability: Applies to allegations of abuse on or
after the effective date.

Summary of Changes: The statutory definition of the
various types of abuse have been amended in Section

261.001 of the Family Code to conform to the new lan-
guage added under the Penal Code offense of prostitu-
tion.

Family Code Sec.262.011. PLACEMENT IN
SECURE AGENCY FOSTER HOME OR SECURE
AGENCY FOSTER GROUP HOME. A court in an
emergency, initial, or full adversary hearing conducted
under this chapter may order that the child who is the
subject of the hearing be placed in a secure agency foster
home or secure agency foster group home verified in
accordance with Section 42.0531, Human Resources
Code, if the court finds that:

(1) the placement is in the best interest of the
child; and

(2) the child's physical health or safety is in
danger because the child has been recruited, harbored,
transported, provided, or obtained for forced labor or
commercial sexual activity, including any child subject-
ed to an act specified in Section 20A.02 or 20A.03,
Penal Code.

Commentary by Jill Mata

Source: HB 418

Effective Date: September 1, 2015

Applicability: Applies to information and documents
relating to juvenile court cases without regard to whether
the conduct that is the basis of the case occurred before,
on, or after the effective date.

Summary of Changes: HB 418 relates to child victims
of trafficking who are placed in secure foster homes.
Currently, emergency possession of a child is authorized
without a court order in certain limited situations, in-
cluding situations involving an immediate danger to the
physical health and safety of a child, the sexual abuse of
a child, or a danger to a child because the child's parent
is under the influence of illegal drugs. Concerned parties
assert that this authority does not include a situation
involving a child who is a victim of human trafficking.
Noting that child victims of human trafficking or sex
trafficking are frequently conditioned by their handlers
to run away from police officers or child protective
services workers, if given the opportunity, concerned
parties assert that there is a need for police officers and
child protective services workers to have the authority to
act quickly in a situation involving a child who is a
victim of human trafficking in order to provide the child
with a safe refuge and specialized services.

This legislation seeks to better protect the health
and safety of child victims of human trafficking by
authorizing a court in an emergency, initial, or full ad-
versary hearing conducted in a child protection suit to
order that the child who is the subject of the hearing be
placed in a verified secure agency foster home or secure
agency foster group home if the court finds that the
placement is in the best interest of the child and that the
child's physical health or safety is in danger because the
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child has been recruited, harbored, transported, provid-
ed, or obtained for forced labor or commercial sexual
activity, including any child subjected to an act that
constitutes a trafficking or continuous trafficking of-
fense.

Family Code, 262.104. TAKING POSSESSION
OF A CHILD IN AN EMERGENCY WITHOUT A
COURT ORDER. (a) If there is no time to obtain a
temporary restraining order or attachment before taking
possession of a child consistent with the health and
safety of that child, an authorized representative of the
Department of Family and Protective Services, a law
enforcement officer, or a juvenile probation officer may
take possession of a child without a court order under
the following conditions, only:

(1) on personal knowledge of facts that would
lead a person of ordinary prudence and caution to be-
lieve that there is an immediate danger to the physical
health or safety of the child,

(2) on information furnished by another that
has been corroborated by personal knowledge of facts
and all of which taken together would lead a person of
ordinary prudence and caution to believe that there is an
immediate danger to the physical health or safety of the
child;

(3) on personal knowledge of facts that would
lead a person of ordinary prudence and caution to be-
lieve that the child has been the victim of sexual abuse
or of trafficking under Section 20A.02 or 20A.03, Penal
Code;

(4) on information furnished by another that
has been corroborated by personal knowledge of facts
and all of which taken together would lead a person of
ordinary prudence and caution to believe that the child
has been the victim of sexual abuse or of trafficking
under Section 20A.02 or 20A.03, Penal Code; or

(5) on information furnished by another that
has been corroborated by personal knowledge of facts
and all of which taken together would lead a person of
ordinary prudence and caution to believe that the parent
or person who has possession of the child is currently
using a controlled substance as defined by Chapter 481,
Health and Safety Code, and the use constitutes an im-
mediate danger to the physical health or safety of the
child.

Commentary by John Gonzales

Source: HB 418

Effective Date: September 1, 2015

Applicability: Applies to emergency removals of chil-
dren on or after the effective date.

Summary of Changes: This section of the Family Code
provides a list of emergency situations that authorize
Children’s Protective Services (CPS), law enforcement
and juvenile probation officers to take possession of a

child without a court order. Authorized persons must
make the decision to take possession of a child based on
personal knowledge of facts and or information from
another person that corroborates the person’s reason to
believe the child is in immediate danger. This amend-
ment adds children who are believed to be victims of
human trafficking to the subsection relating to children
believed to be victims of sexual abuse. Taking posses-
sion of children believed to be victims of sexual abuse or
human trafficking may be executed regardless of wheth-
er there is immediate danger to the child.

Family Code, Section 262.107. STANDARD
FOR DECISION AT INITIAL HEARING AFTER
TAKING POSSESSION OF A CHILD WITHOUT A
COURT ORDER. (a) The court shall order the return
of the child at the initial hearing regarding a child taken
in possession without a court order by a governmental
entity unless the court is satisfied that:

(1) there is a continuing danger to the physi-
cal health or safety of the child if the child is returned to
the parent, managing conservator, possessory conserva-
tor, guardian, caretaker, or custodian who is presently
entitled to possession of the child or the evidence shows
that the child has been the victim of sexual abuse or of
trafficking under Section 20A.02 or 20A.03, Penal Code,
on one or more occasions and that there is a substantial
risk that the child will be the victim of sexual abuse or of
trafficking in the future;

(2) continuation of the child in the home
would be contrary to the child's welfare; and

(3) reasonable efforts, consistent with the cir-
cumstances and providing for the safety of the child,
were made to prevent or eliminate the need for removal
of the child.

Commentary by John Gonzales

Source: HB 418

Effective Date: September 1, 2015

Applicability: Applies to orders rendered on or after the
effective date.

Summary of Changes: When a child has been re-
moved by Children’s Protective Services (CPS) or an-
other authorized person under exigent circumstances
listed in Family Code Section 262.104, a hearing must
be held within one to three working days from the time
the child was removed. A court may order child victims
of human trafficking to remain in the custody of CPS if
the judge believes at this initial hearing that the child
was in fact a victim of human trafficking and would be
at risk of continuous human trafficking if returned to the
person who has the legal right to possession of the child.

Family Code, Sec. 262.201. FULL ADVER-
SARY HEARING; FINDINGS OF THE COURT.
(b) At the conclusion of the full adversary hearing, the
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court shall order the return of the child to the parent,
managing conservator, possessory conservator, guardian,
caretaker, or custodian entitled to possession unless the
court finds sufficient evidence to satisfy a person of
ordinary prudence and caution that:

(1) there was a danger to the physical health
or safety of the child, including a danger that the child
would be a victim of trafficking under Section 20A.02 or
20A.03, Penal Code, which was caused by an act or
failure to act of the person entitled to possession and for
the child to remain in the home is contrary to the welfare
of the child;

(2) the urgent need for protection required the
immediate removal of the child and reasonable efforts,
consistent with the circumstances and providing for the
safety of the child, were made to eliminate or prevent the
child's removal; and

(3) reasonable efforts have been made to ena-
ble the child to return home, but there is a substantial
risk of a continuing danger if the child is returned home.

Commentary by John Gonzales

Source: SB 418

Effective Date: September 1, 2015

Applicability: Applies to hearings held on or after the
effective date.

Summary of Changes: After an emergency removal of
a child, a full adversarial hearing is required within 14
days from the time the child was removed. At that time
the judge will decide based on sufficient evidence pre-
sented whether the court agrees with the person who
removed the child who was believed to be a victim of
human trafficking. If the judge finds that the child re-
moved was a victim of human trafficking and would be
at risk of further human trafficking if returned to the
person who has the legal right to possession of the child
and caused the child to be a victim of human trafficking,
the court must order that the child remain in the custody
of Children’s Protective Services.

Government Code

Government Code Sec. 21.010 FINANCIAL IN-
TEREST IN PRIVATE CORRECTIONAL AND RE-
HABILITATION FACILITIES PROHIBITED. (b) A
justice or judge is considered to have a significant inter-
est in a business entity described by Subsection (a) for
purposes of this section if:

(1) the justice or judge owns any voting stock
or share or has a direct investment in the business entity
[that—represents—thelesser—of atleast 10—pereent—or
$15;000-of the—fair market-value-of the business-entity|;
or

(2) the justice or judge receives money from
the business entity.

Commentary by Kaci Singer

Source: HB 257

Effective Date: January 1, 2017

Applicability: Applies to a significant interest that exists
on or after the effective date.

Summary of Changes: Prior to 2013, there were no
statutes prohibiting judges from having a financial inter-
est in businesses tied to private correctional or rehabili-
tation facilities. In 2013, HB 62 was passed to prohibit
judges from having a significant interest in a business
entity that owns, manages, or operates a community
residential facility, a correctional or rehabilitation facili-
ty, or any other facility intended to provide a service to a
person convicted of a crime or found to have engaged in
delinquent conduct who is housed in the facility. The
examples given in support of the change were the “Kids
for Cash” scandal in Pennsylvania as well as an alleged
scheme in a Texas county that alleged bribes and kick-
backs involving some county officials and a private
federal prison. In that bill and in current law, significant
interest is defined as owning any voting stock or share or
having a direct investment that represents the lesser of
$15,000 or at least 10% of the fair market value of the
business entity. During the House Judiciary and Civil
Prudence hearing regarding HB 62 in 2013, Representa-
tive Farney and others indicated that perhaps judges
should be prohibited from having any interest in institu-
tions as it was a conflict of interest. Representative
Farney is the author of HB 257, which eliminates the
financial threshold so that any direct investment amount
is considered a significant interest.

Government Code SUBCHAPTER F. TASK
FORCE TO PROMOTE UNIFORMITY IN COLLEC-
TION AND REPORTING OF INFORMATION ON
FAMILY VIOLENCE, SEXUAL ASSAULT, STALK-
ING, AND HUMAN TRAFFICKING

Government Code Sec. 72.101. DEFINITIONS.
In this subchapter:
1) "Dating violence" has the meaning as-
signed by Section 71.0021, Family Code.
2) "Family violence" has the meaning as-
signed by Section 71.004, Family Code.
(3) "Task force" means the task force estab-
lished under this subchapter to promote uniformity in the

collection and reporting of information relating to family
violence, sexual assault, stalking, and human trafficking.

Government Code Sec. 72.102. TASK FORCE
MEMBERSHIP. (a) The task force consists of:
(1) one member from the office, appointed by
the director;
(2) 16 members appointed by the presiding
officer of the task force as follows:
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(A) one member from the bureau of
identification and records of the Department of Public

Safety:

(B) one member from a statewide

family violence advocacy organization;
(C) one member from a statewide sex-

ual assault advocacy organization;
(D) one member who is a prosecuting

attorney with experience in obtaining protective orders
in cases involving family violence, sexual assault, stalk-

ing, or human trafficking;

(E) one member who is a magistrate
with experience in issuing orders for emergency protec-
tion under Article 17.292. Code of Criminal Procedure;

(F) one member who is a judge or an
associate judge with experience in issuing protective
orders in cases involving family violence, sexual assault,

stalking, or human trafficking;
(G) one member from The University

of Texas School of Law Domestic Violence Clinic;

(H) one member who is from an organ-
ization that receives federal funding under the legal
assistance for victims grant program and who has exper-
tise in issues related to family violence, sexual assault,

or stalking:

(I) two members from a law enforce-
ment agency, including one member who is a constable;
(J) one member from the Texas Center
for the Judiciary;
(K) one member from the Texas Mu-
nicipal Courts Education Center;
(L) one member from the Texas Justice
Court Training Center;
(M) one member from the County and
District Clerks' Association of Texas;
(N) one member from the child support
division of the office of the attorney general; and
(O) one member from the Texas Edu-
cation Agency; and
(3) any other member whom the presiding of-
ficer determines to be appropriate and who consents to
serve on the task force.
(b) The presiding officer of the task force is the
member who represents the office.
(c) Appointed members of the task force serve at
the will of the appointing authority. A vacancy on the

task force must be filled in the same manner as the orig-
inal appointment.

Government Code Sec. 72.103. MEETINGS;
COMPENSATION. (a) The task force shall meet at the
call of the presiding officer.

(b) Members of the task force serve without
compensation or reimbursement for expenses.

Government Code Sec.72.104. DUTIES. (a)
The task force shall:

(1) solicit and receive reports and testimony
from individuals, state and local agencies, community-
based organizations, and other public and private organ-
izations, including:

(A) survivors of family violence, sexu-

al assault, stalking, or human trafficking;
(B) law enforcement officials whose

duties include submitting information to the Texas
Crime Information Center;

(C) individuals with technical expertise
in and familiarity with the programming and mainte-
nance of the database maintained by the Texas Crime
Information Center;

(D) individuals with technical expertise

in and familiarity with the office's database on family
violence; and

(E) individuals with expertise in issues

related to family violence, sexual assault, stalking, or

human trafficking; and
(2) develop policy recommendations and best

practices guidelines for the uniform collection and re-
porting of information relating to:
(A) family violence, sexual assault,

stalking, and human trafficking; and
(B) the implementation of dating vio-

lence training and awareness education in public schools
under Section 37.0831, Education Code.

(b) In developing policy recommendations and
best practices guidelines under Subsection (a)(2), the
task force shall examine best practices regarding uni-
form data collection and reporting and any studies or
reports that the task force considers relevant.

Government Code Sec. 72.105. REPORT. Not
later than September 1, 2016, the task force shall prepare
and submit to the governor, the lieutenant governor, the
speaker of the house of representatives, and the appro-
priate standing committees of the legislature a report that
includes:

(1) a description of the activities of the task

force;

(2) the findings and recommendations of the
task force, including the policy recommendations and
best practices guidelines developed by the task force
under Section 72.104(a)(2); and

(3) any other matter that the task force con-
siders appropriate.

Government Code Sec.72.106.  ADMINIS-
TRATIVE SUPPORT. The office shall provide reason-
ably necessary administrative and technical support for
the activities of the task force.

Government Code Sec. 72.107. ASSISTANCE
WITH RECOMMENDATIONS. The office shall seek
the assistance of the task force before the office makes
any recommendation as a result of the work done by the
task force.




106

Government Code Sec. 72.108. EXPIRATION
DATE. The task force is abolished and this subchapter
expires on September 1, 2017.

Commentary by Kaci Singer

Source: HB 2455

Effective Date: June 16, 2015

Applicability: Applies to the Task Force created on or
after the effective date.

Summary of Changes: Family violence, sexual assault,
stalking, and human trafficking are offenses that are
frequently reported in Texas. However, state and local
agencies across Texas conduct data collection and re-
porting in varying ways and responsibility for capturing
the data is split across several state agencies. As a result
of this lack of clarity and split of duties, the numbers for
these offenses are likely not accurate, which makes it
more difficult for the state to protect victims by address-
ing the crimes efficiently and effectively. HB 2455 adds
new Sections 72.101 through 72.108 of the Family
Code, to address this issue by requiring the Department
of Public Safety (DPS) to create a task force to promote
uniformity in the collection and reporting of this infor-
mation. No later than September 1, 2016, the task force
is required to submit a report to the legislature with its
recommendations.

Government Code Sec. 103.0292. ADDITION-
AL MISCELLANEOUS FEES AND COSTS: GOV-
ERNMENT [HEALTH-AND-SAEETY] CODE. A
nonrefundable program fee for a commercially sexually
exploited persons court [prestitation—prevention] pro-
gram established under Chapter 126 [Seetion169A-002;
Health-and-Safety-Ceode;] shall be collected under Sec-
tion 126.006 [+69A-005Health-and-Safety-Ceode;] in a

reasonable amount based on the defendant's ability to
pay and not to exceed $1,000, which includes:

(1) acounseling and services fee in an amount
necessary to cover the costs of counseling and services
provided by the program;

(2) avictim services fee in an amount equal to
10 percent of the total fee; and

(3) a law enforcement training fee in an
amount equal to five percent of the total fee.

Commentary by Kaci Singer

Source: SB 536

Effective Date: June 16, 2015

Applicability: This is a non-substantive change that
makes no changes to existing law.

Summary of Changes: These are conforming changes
related to renaming the prostitution prevention program
and transferring the statutes from the Health and Safety
Code to the Government Code.

GOVERNMENT CODE
CHAPTER 126. COMMERCIALLY SEXUALLY
EXPLOITED PERSONS COURT [+69A—PROSTITU-
HONPREVENTION] PROGRAM

Commentary by Kaci Singer

Source: SB 536

Effective Date: June 16, 2015

Applicability: This is a non-substantive change that
makes no changes to existing law.

Summary of Changes: Prior legislation created the
prostitution prevention program within the Health and
Safety Code's public health provisions for individuals
charged with prostitution. Since then, extensive legisla-
tive review of the commercial sex trade has resulted in a
determination that many individuals associated with the
commercial sex trade are victims in need of assistance
and guidance. Interested parties assert that it is important
for people to acknowledge the reality of the commercial
sex trade. The parties recommended that the prostitution
prevention program be renamed the commercially sex-
ually exploited persons court program and be relocated
from the Health and Safety Code so that it falls under the
provisions in the Government Code related to specialty
courts. The following statutes were transferred and the
term “prostitution prevention program” was amended to
“commercially sexually exploited persons court pro-
gram”: Health and Safety Code Section 169A.001 is
now Government Code Section 126.001; Health and
Safety Code Section 169A.002 is now Government
Code Section 126.002; Health and Safety Code Section
169A.0025 is now Government Code Section 126.003;
Health and Safety Code Section 169A.003 is now Gov-
ernment Code Section 126.004; Health and Safety Code
Section 169A.004 is now Government Code Section
126.005; Health and Safety Code Section 169A.005 is
now Government Code Section 126.006; Health and
Safety Code Section 169A.0055 is now Government
Code Section 126.007; and Health and Safety Code
Section 169A.006 is now Government Code Section
126.008.

Government Code Sec. 402.035 HUMAN
TRAFFICKING PREVENTION TASK FORCE.
(c) The task force is composed of the following:

(1) the governor or the governor's designee;

(2) the attorney general or the attorney gen-
eral's designee;

(3) the executive commissioner of the Health
and Human Services Commission or the executive
commissioner's designee;

(4) the commissioner of the Department of
Family and Protective Services or the commissioner's
designee;

(5) the commissioner of the Department of
State Health Services or the commissioner's designee;
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(6) the public safety director of the Depart-
ment of Public Safety or the director's designee;

(7) one representative from each of the fol-
lowing state agencies, appointed by the chief administra-
tive officer of the respective agency:

(A) the Texas Workforce Commis-
sion;

(B) the Texas Department of Crimi-
nal Justice;

(C) the Texas Juvenile Justice De-
partment [Yeuth-Commission;

[(D)the Texas_Juvenile_Probati

(D) [€B)] the Texas Alcoholic Bev-
erage Commission; and
(8) as appointed by the attorney gen-

Ceommission]; and

eral:

(A) a chief public defender em-
ployed by a public defender's office, as defined by Arti-
cle 26.044(a), Code of Criminal Procedure, or an attor-
ney designated by the chief public defender;

(B) an attorney representing the
state;

(C) arepresentative of:
(i) a hotel and motel associ-
ation;
(i1) a district and county at-
torneys association; [ane]
(iii) a state police associa-

tion; and
(iv) a statewide medical as-
sociation;
(D) representatives of sheriff's de-
partments;

(E) representatives of local law en-
forcement agencies affected by human trafficking; and

(F) representatives of nongovern-
mental entities making comprehensive efforts to combat
human trafficking by:

(1) identifying human traf-
ficking victims;

(ii) providing legal or other
services to human trafficking victims;

(iii) participating in com-
munity outreach or public awareness efforts regarding
human trafficking;

(iv) providing or developing
training regarding the prevention of human trafficking;
or

(v) engaging in other activi-
ties designed to prevent human trafficking.

Commentary by Jill Mata

Source: HB 188
Effective Date: May 28, 2015

Applicability: Applies to the duties and responsibilities
of the task force on or after the effective date.
Expiration: The duties of the task force will expire on
September 1, 2017.

Summary of Changes: HB 188 relates to the composi-
tion, duties and continuation of the human trafficking
prevention task force. Several years ago the Texas Leg-
islature created the Human Trafficking Prevention Task
Force in an effort to create a statewide partnership be-
tween law enforcement agencies, nongovernmental
organizations, legal representatives, and state agencies
that are fighting against the crime of human trafficking.
The task force has worked to develop policies and pro-
cedures to assist in the prevention and prosecution of
human trafficking crimes as well as propose legislative
recommendations that better protect both adult and child
victims. Section 402.035 continues that work and makes
non-substantive name changes for Texas Juvenile Justice
Department.

Government Code Sec. 402.035 HUMAN
TRAFFICKING PREVENTION TASK FORCE.
(d) The task force shall:

(1) collaborate, as needed to fulfill the duties
of the task force, with:

(A) United States attorneys for the dis-
tricts of Texas; and
(B) special agents or customs and bor-
der protection officers and border patrol agents of:
(i) the Federal Bureau of In-
vestigation;
(i1) the United States Drug
Enforcement Administration;
(iii) the Bureau of Alcohol,
Tobacco, Firearms and Explosives;
(iv) United States Immigra-
tion and Customs Enforcement; or
(v) the United States De-
partment of Homeland Security;

(2) collect, organize, and periodically publish
statistical data on the nature and extent of human traf-
ficking in this state, including data described by Subdi-
visions (4)(A), (B), (C), (D), and (E);

(3) solicit cooperation and assistance from
state and local governmental agencies, political subdivi-
sions of the state, nongovernmental organizations, and
other persons, as appropriate, for the purpose of collect-
ing and organizing statistical data under Subdivision (2);

(4) ensure that each state or local governmen-
tal agency and political subdivision of the state and each
state or local law enforcement agency, district attorney,
or county attorney that assists in the prevention of hu-
man trafficking collects statistical data related to human
trafficking, including, as appropriate:

(A) the number of investigations con-
cerning, arrests and prosecutions for, and convictions of:
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(1) the offense of trafficking
of persons; [and)]

(ii) the offense of forgery or
an offense under Chapter 43, Penal Code, if the offense
was committed as part of a criminal episode involving
the trafficking of persons; and

(iii) an offense punishable
under Section 43.02(c)(3). Penal Code, regardless of
whether the offense was committed as part of a criminal
episode involving the trafficking of persons;

(B) demographic information on per-
sons who are convicted of offenses described by Para-
graph (A) and persons who are the victims of those
offenses;

(C) geographic routes by which human
trafficking victims are trafficked, including routes by
which victims are trafficked across this state's interna-
tional border, and geographic patterns in human traffick-
ing, including the country or state of origin and the
country or state of destination;

(D) means of transportation and meth-
ods used by persons who engage in trafficking to
transport their victims; and

(E) social and economic factors that
create a demand for the labor or services that victims of
human trafficking are forced to provide;

(5) work with the Texas Commission on Law
Enforcement [OfficerStandards—and Edueation] to de-
velop and conduct training for law enforcement person-
nel, victim service providers, and medical service pro-
viders to identify victims of human trafficking;

(6) work with the Texas Education Agency,
the Department of Family and Protective Services, and
the Health and Human Services Commission to:

(A) develop a list of key indicators that
a person is a victim of human trafficking;

(B) develop a standardized curriculum
for training doctors, nurses, emergency medical services
personnel, teachers, school counselors, school adminis-
trators, and personnel from the Department of Family
and Protective Services and the Health and Human Ser-
vices Commission to identify and assist victims of hu-
man trafficking;

(C) train doctors, nurses, emergency
medical services personnel, teachers, school counselors,
school administrators, and personnel from the Depart-
ment of Family and Protective Services and the Health
and Human Services Commission to identify and assist
victims of human trafficking;

(D) develop and conduct training for
personnel from the Department of Family and Protective
Services and the Health and Human Services Commis-
sion on methods for identifying children in foster care
who may be at risk of becoming victims of human traf-
ficking; and

(E) develop a process for referring
identified human trafficking victims and individuals at

risk of becoming victims to appropriate entities for ser-
vices;

(7) on the request of a judge of a county
court, county court at law, or district court or a county
attorney, district attorney, or criminal district attorney,
assist and train the judge or the judge's staff or the attor-
ney or the attorney's staff in the recognition and preven-
tion of human trafficking;

(8) examine training protocols related to hu-
man trafficking issues, as developed and implemented
by federal, state, and local law enforcement agencies;

(9) collaborate with state and local govern-
mental agencies, political subdivisions of the state, and
nongovernmental organizations to implement a media
awareness campaign in communities affected by human
trafficking;

(10) develop recommendations on how to
strengthen state and local efforts to prevent human traf-
ficking, protect and assist human trafficking victims, and
prosecute human trafficking offenders; [and]

(11) examine the extent to which human traf-
ficking is associated with the operation of sexually ori-
ented businesses, as defined by Section 243.002, Local
Government Code, and the workplace or public health
concerns that are created by the association of human
trafficking and the operation of sexually oriented busi-
nesses; and

(12) develop recommendations for addressing
the demand for forced labor or services or sexual con-
duct involving victims of human trafficking, including
recommendations for increased penalties for individuals
who engage or attempt to engage in prostitution with
victims younger than 18 years of age.

Commentary by Jill Mata

Source: HB 188

Effective Date: May 28, 2015

Applicability: Applies to the duties and responsibilities
of the task force on or after the effective date.
Expiration: The duties of the task force will expire on
September 1, 2017.

Summary of Changes: HB 188 relates to the composi-
tion, duties and continuation of the human trafficking
prevention task force. Several years ago the Texas Leg-
islature created the Human Trafficking Prevention Task
Force in an effort to create a statewide partnership be-
tween law enforcement agencies, nongovernmental
organizations, legal representatives, and state agencies
that are fighting against the crime of human trafficking.
The task force has worked to develop policies and pro-
cedures to assist in the prevention and prosecution of
human trafficking crimes as well as propose legislative
recommendations that better protect both adult and child
victims. Section 402.035 continues that work by adding
a new category to the data collection requirement for law
enforcement and specifically requires the task force to
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develop recommendations for addressing the demand for
illegal services to include increased penalties.

Government Code Sec. 402.035 HUMAN
TRAFFICKING PREVENTION TASK FORCE.
(h) This section expires September 1, 2017 [2645].

Commentary by Jill Mata

Source: HB 188

Effective Date: May 28, 2015

Applicability: Applies to the duties and responsibilities
of the task force on or after the effective date.
Expiration: The duties of the task force will expire on
September 1, 2017.

Summary of Changes: This bill relates to the composi-
tion, duties and continuation of the human trafficking
prevention task force. Several years ago the Texas Leg-
islature created the Human Trafficking Prevention Task
Force in an effort to create a statewide partnership be-
tween law enforcement agencies, nongovernmental
organizations, legal representatives, and state agencies
that are fighting against the crime of human trafficking.
The task force has worked to develop policies and pro-
cedures to assist in the prevention and prosecution of
human trafficking crimes as well as propose legislative
recommendations that better protect both adult and child
victims. This bill continues that work until the new
expiration date of September 1, 2017.

Government Code Sec. 411.0208. STATEWIDE
PROGRAM FOR THE PREVENTION AND DETEC-
TION OF CERTAIN CRIMINAL OFFENSES. (a) The
department may establish a program throughout this
state for preventing and detecting:

(1) the unlawful possession or the unlawful
and imminent movement or transfer between this state
and an adjacent state or the United Mexican States of:

(A) firearms, in violation of Section
46.14, Penal Code;
(B) controlled substances, in violation
of Chapter 481, Health and Safety Code; or
(C) currency, in violation of Section
34.02, Penal Code; and
(2) the commission or imminent commission

of the offenses of smuggling of persons under Section
20.05, Penal Code, and trafficking of persons under

Section 20A.02, Penal Code, occurring in this state or
involving travel between this state and an adjacent state
or the United Mexican States.

(b) A peace officer participating in a program es-
tablished under this section must have reasonable suspi-
cion or probable cause to believe that firearms, con-
trolled substances, or currency are unlawfully possessed
or being unlawfully and imminently moved or trans-
ferred between this state and an adjacent state or the
United Mexican States or that an offense described by

Subsection (a)(2) has been committed or imminently

will be committed, as applicable, before exercising the
officer's authority under the program, including stopping
a person or vehicle or coming into contact with a person.

(¢) In developing the program, the department
shall establish:

(1) clear guidelines and procedures to miti-
gate any unnecessary negative impact on the flow of
trade, commerce, or daily business activities in locations
where the program is implemented; and

(2) protocols, standards, and guidelines to

minimize any intrusion on a person in an encounter with
a peace officer exercising the officer's authority under

the program.

(d) The department shall implement the program
established under this section in conjunction with federal
and local law enforcement agencies.

(e) The director shall adopt rules as necessary to

implement and administer a program established under
this section.

Commentary by Kaci Singer

Source: SB 1853

Effective Date: September 1, 2015

Applicability: Applies to the program created on or
after the effective date.

Summary of Changes: The Department of Public Safe-
ty is authorized in Section 411.0208 of the Government
Code to establish a program aimed at preventing and
detecting crimes, particularly cartel-related crimes,
which involve trafficking people or moving or transfer-
ring items between Texas and Mexico.

Government Code Sec. 508.1862. SEX OF-
FENDER TREATMENT. A parole panel shall require
as a condition of release on parole or to mandatory su-
pervision that a releasee participate in a sex offender
treatment program developed by the department if:

(1) the releasee:
(A) was serving a sentence for an of-
fense under Chapter 21, Penal Code; or
(B) is required to register as a sex of-
fender under Chapter 62, Code of Criminal Procedure;
and

(2) immediately before release, the releasee is
participating in a sex offender treatment program estab-
lished under Section 499.054.

Commentary by Jill Mata

Source: HB 3387

Effective Date: September 1, 2015

Applicability: Applies to a decision of a parole panel
made on or after the effective date.

Summary of Changes: HB 3387 relates to sex offender
treatment as a condition of parole or mandatory supervi-
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sion for certain releasees. Government Code, Ch. 508
governs parole and mandatory supervision, a type of
release for inmates being released from state correctional
facilities. Ch. 508, Subch. F governs required conditions
of parole and mandatory supervision, and Subch. G
governs discretionary conditions of the two. Specifical-
ly, the bill requires parole panels to mandate that of-
fenders released on parole or mandatory supervision
participate in a sex offender treatment program if the
offender was serving a sentence for sex offense listed in
Penal Code, Ch. 21, was required to register as a sex
offender or immediately before release was participating
in a sex offender treatment program while incarcerated.

Government Code Sec. 508.228. SEX OF-
FENDER TREATMENT. A parole panel may require
as a condition of release on parole or to mandatory su-
pervision that a releasee participate in a sex offender
treatment program as specified by the parole panel if:

(1) the releasee:
(A) was serving a sentence for an of-
fense under Chapter 21, Penal Code; or
(B) is required to register as a sex of-

fender under Chapter 62, Code of Criminal Procedure;
or

(2) a designated agent of the board after con-
ducting a hearing that allows the releasee to contest the
evidence, on evidence that a sex offense occurred during
the commission of the offense for which the releasee
was_serving a sentence, makes an affirmative finding
that, regardless of the offense for which the releasee was
serving a sentence, the releasee constitutes a threat to
society because of the releasee's lack of sexual control.

Commentary by Jill Mata

Source: HB 3387

Effective Date: September 1, 2015

Applicability: Applies to a decision of a parole panel
made on or after the effective date.

Summary of Changes: This bill relates to sex offender
treatment as a condition of parole or mandatory supervi-
sion for certain releasees. Government Code, Ch. 508
governs parole and mandatory supervision, a type of
release for inmates being released from state correctional
facilities. Ch. 508, Subch. F governs required conditions
of parole and mandatory supervision, and Subch. G
governs discretionary conditions of the two. Specifical-
ly here, the bill authorizes parole panels to require as a
condition of release on parole or mandatory supervision
that offenders participate in a sex offender treatment
program if the offender was serving a sentence for sex
offense listed in Penal Code, Ch. 21, or an agent of the
Board of Pardons and Paroles made an affirmative find-
ing that the offender constituted a threat to society be-
cause of the offender’s lack of sexual control, regardless
of the crime for which the individual was convicted.

Government Code Sec. 772.0061. SPECIALTY
COURTS ADVISORY COUNCIL. (2) "Specialty
court" means:

(A) a commercially sexually exploited
persons court [prestitation—prevention]| program estab-
lished under Chapter 126 or former law [Chapter+69A;
Health-and-SafetyCeode];

(B) a family drug court program estab-
lished under Chapter 122 or former law;

(C) [B)] a drug court program estab-
lished under Chapter 123 or former law;

(D) [€5)] a veterans court program es-
tablished under Chapter 124 or former law; and

(E) [(®)] a mental health court pro-
gram established under Chapter 125 or former law.

Commentary by Kaci Singer

Source: SB 536

Effective Date: June 16, 2015

Applicability: This is a non-substantive change that
does not change existing law.

Summary of Changes: These are conforming changes
related to renaming the prostitution prevention program
and transferring the statutes from the Health and Safety
Code to the Government Code.

Government Code Sec. 772.0063. GOVERNOR'S
PROGRAM FOR VICTIMS OF CHILD SEX TRAF-
FICKING. (a) The governor shall establish and imple-
ment a program to provide comprehensive, individual-
ized services to address the rehabilitation and treatment
needs of child victims of an offense under Section
20A.02(a)(7) or (8), Penal Code.

(b) The governor shall appoint a director of the

program to serve at the pleasure of the governor.

(c) The director of the program shall coordinate
with state and local law enforcement agencies, state
agencies, and service providers to identify victims of
child sex trafficking who are eligible to receive services
under the program.

(d) For each victim of child sex trafficking iden-
tified by the director, the program shall immediately
facilitate the assignment of a caseworker to the victim to
coordinate with local service providers to create a cus-
tomized package of services to fit the victim's immediate
and long-term rehabilitation and treatment needs. Ser-
vices provided under the program must address all as-
pects of the medical, psychiatric, psychological, safety,
and housing needs of victims.

Commentary by Kaci Singer

Source: HB 1446

Effective Date: September 1, 2015

Applicability: Applies to the establishment and imple-
mentation of a program to on or after the effective date.
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Summary of Changes: This statute requires the gover-
nor to establish and implement a program to provide
comprehensive, individual services to address the reha-
bilitation and treatment needs of child victims of sex
trafficking. The program must coordinate with state and
local law enforcement agencies, state agencies, and
service providers to identify child victims of sex traf-
ficking who are eligible to receive services under the
program. The program must immediately facilitate the
assignment of a caseworker for each identified child
victim of sex trafficking. The caseworker is to coordi-
nate with local service providers to create a customized
package of services to fit the victim’s immediate and
long-term treatment needs. The services must address all
aspects of the medical, psychiatric, psychological, safe-
ty, and housing needs of victims.

Task Force on Improving Outcomes for Juveniles
Adjudicated of Sexual Offenses
An Act

SECTION 1. TASK FORCE ON IMPROVING
OUTCOMES FOR JUVENILES ADJUDICATED OF
SEXUAL OFFENSES. (a) In this Act:

(1) "Juvenile sex offender" means a person
subject to the jurisdiction of a juvenile court for conduct
that constitutes an offense for which registration as a sex
offender is required under Chapter 62, Code of Criminal
Procedure.

(2) "Task force" means the Task Force on
Improving Outcomes for Juveniles Adjudicated of Sexu-
al Offenses.

(b) The Task Force on Improving Outcomes for
Juveniles Adjudicated of Sexual Offenses is established.
The purpose of the task force is to make policy recom-
mendations to improve the outcomes for juvenile sex
offenders after studying:

(1) the adjudication and disposition processes
and programs for juvenile sex offenders;

(2) counseling, mental health, or other ser-
vices provided by the state or local juvenile probation
departments to juvenile sex offenders;

(3) the sex offender registration process for
juveniles; and

(4) any other issue related to improving the
outcomes for juvenile sex offenders.

(c) The task force is composed of the following
members:

(1) the executive director of the Texas Juve-
nile Justice Department or the executive director's de-
signee;

(2) the commissioner of the Department of
Family and Protective Services or the commissioner's
designee;

(3) one representative designated by the
Crime Records Service of the Department of Public
Safety who has experience with the department's sex
offender registry;

(4) one representative designated by the
Council on Sex Offender Treatment;

(5) one representative designated by Chil-
dren's Advocacy Centers of Texas;

(6) one representative designated by the Tex-
as Association for the Protection of Children;

(7) one representative designated by Texans
Care for Children;

(8) one private provider of juvenile sex of-
fender treatment from a rural county and one private
provider of juvenile sex offender treatment from an
urban county, appointed by the governor;

(9) one judge from a rural county and one
judge from an urban county, appointed by the governor;

(10) one law enforcement official from a rural
county and one law enforcement official from an urban
county, appointed by the governor;

(11) one prosecutor from a rural county and
one prosecutor from an urban county, appointed by the
governor;

(12) one juvenile probation officer from a ru-
ral county and one juvenile probation officer from an
urban county, appointed by the governor;

(13) one juvenile public defender from a rural
county and one juvenile public defender from an urban
county, appointed by the governor; and

(14) one academic researcher from an accred-
ited university who specializes in juvenile justice, ap-
pointed by the governor.

(d) The governor shall designate a member of the
task force to serve as presiding officer.

(e) The presiding officer may designate addition-
al experts to serve as advisors to the task force.

(f) A person designated to make an appointment
of a member of the task force shall make the appoint-
ment not later than the 60th day after the effective date
of this Act. The designated person shall fill a vacancy in
the task force or a vacancy in the position of presiding
officer of the task force by the appointment of another
person with the same qualifications as the original ap-
pointee.

(g) The presiding officer shall call the initial
meeting of the task force on or before December 1,
2015. The task force shall meet at the times and places
that the presiding officer determines are appropriate.

(h) A member of the task force is not entitled to
compensation but may receive reimbursement for the
member's actual and necessary expenses incurred in
attending meetings of the task force and performing
other official duties authorized by the presiding officer
of the task force, if funding is available.

(1) The task force may request meeting facilities,
data, clerical assistance, and other assistance from any
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department, agency, institution, office, or political sub-
division of this state.

(j) The task force may consult with any relevant
experts and stakeholders, including:

(1) juvenile sex offenders;

(2) family members of juvenile sex offenders;

(3) mental health experts;

(4) public school district administrators; and

(5) higher education administrators.

(k) State funds may not be appropriated for pur-
poses of the task force. The task force may apply for,
receive, and accept grants of funds or other contributions
as appropriate to assist in the performance of its duties.
The task force may contract for consultants or technical
assistance.

(1) The task force is not subject to Chapter
2110, Government Code.

SECTION 2. DUTIES OF TASK FORCE. (a)
The task force shall:

(1) solicit and review information and hear
testimony relevant to the purposes of the task force from
individuals, state and local agencies, community-based
organizations, and other public and private organiza-
tions;

(2) review the adjudication and disposition
processes and programs for juvenile sex offenders, in-
cluding:

(A) the consistency in adjudication and
disposition processes across the state;

(B) the training provided to judges, law
enforcement officers, parole and probation officers, and
other juvenile service providers on the differences be-
tween juvenile and adult sex offenders regarding the
potential for rehabilitation through treatment; and

(C) training provided to judges, law en-
forcement officers, parole and probation officers, and
other juvenile service providers regarding the most
effective way to protect the community by reducing
recidivism rates among juvenile sex offenders;

(3) review juvenile sex offender registration,
including:

(A) the effectiveness of juvenile sex
offender registration in reducing recidivism rates;

(B) statistical information regarding
juveniles required to register as sex offenders;

(C) the impact of juvenile sex offender
registration on a juvenile, including a juvenile's ability to
access education, obtain housing, and gain employment;
and

(D) the impact of labeling a juvenile as
a juvenile sex offender on the family of the juvenile;

(4) review counseling, mental health, or other
services provided to juvenile sex offenders, including:

(A) the effectiveness of the services in
the rehabilitation of juvenile sex offenders and the re-
duction of recidivism rates; and

(B) the current shortage of juvenile sex
offender service providers; and

(5) review statistical information regarding
the frequency of juvenile sex offenders being victims of
abuse or neglect or witnesses to family violence.

(b) The task force shall adopt rules necessary to
fulfill the task force's duties under this Act.

SECTION 3. REPORT. (a) The task force shall
prepare a report that includes:

(1) a description of the activities of the task
force;

(2) the findings and recommendations of the
task force, including proposed policy recommendations
related to:

(A) the provision of coordinated sup-
port services to juvenile sex offenders; and

(B) the most effective strategy to re-
duce recidivism rates and improve outcomes for juvenile
sex offenders; and

(3) any related proposals for legislation or
other matters the task force considers appropriate.

(b) Not later than December 1, 2016, the task
force shall deliver the report of the task force's findings
and recommendations to:

(1) the governor;

(2) the lieutenant governor;

(3) the speaker of the house of representa-
tives;

(4) the standing committees of each house of
the legislature with primary jurisdiction over criminal
justice matters;

(5) the executive director of the Texas De-
partment of Criminal Justice;

(6) the executive director of the Texas Juve-
nile Justice Department;

(7) each state agency and nonprofit organiza-
tion represented on the task force; and

(8) any other appropriate agency of this state.

SECTION 4. EXPIRATION. The task force is
abolished and this Act expires September 1, 2017.

SECTION 5. EFFECTIVE DATE. This Act
takes effect immediately if it receives a vote of two-
thirds of all the members elected to each house, as pro-
vided by Section 39, Article III, Texas Constitution. If
this Act does not receive the vote necessary for immedi-
ate effect, this Act takes effect September 1, 2015.

Commentary by Jill Mata

Source: HB 1144

Effective Date: June 17, 2015

Applicability: Applies to the duties and responsibilities
of the task force on or after the effective date.
Expiration: The duties of the task force will expire on
September 1, 2017.

Summary of Changes: HB 1144 establishes a task force
appointed by the governor, to examine the adjudication,
disposition and registration of juvenile sex offenders.
Interested parties observe that the arrest of a juvenile for
a sex offense is often a one-time event and that many
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juvenile sex offenders report they were sexually or phys-
ically abused as children. Some experts believe that it is
important to view juvenile sex offenders differently than
adults charged with sex crimes. Inconsistencies are also
noted in how juveniles accused of sexual offenses are
adjudicated and prosecuted for their crimes and the
support services provided them to aid in rehabilitation.
The task force is required to make policy recommenda-
tions to improve outcomes for juveniles adjudicated for
these crimes and report those recommendations to the
governor no later than December 1, 2016.

Health and Safety Code

Health and Safety Code
Sec. 126.005 [169A-0604]. DOCUMENTATION RE-
GARDING INSUFFICIENT FUNDING. [OVER-

SIGHT—(a)The lieutenant-governor-and-the speaker-of

[€e)] A legislative committee may require a coun-
ty that does not establish a commercially sexually ex-

ploited persons court [prestitation—prevention] program

under this chapter due to a lack of sufficient funding, as
provided by Section 126.007(c) [+69A-0055(e}], to
provide the committee with any documentation in the
county's possession that concerns federal or state fund-
ing received by the county.

[€)—A—prestitution—prevention—program—estab-

Commentary by Kaci Singer

Source: SB 536

Effective Date: June 16, 2015

Applicability: This is a non-substantive changes that
does not change existing law.

Summary of Changes: Along with renaming the prosti-
tution prevention program and transferring the statutes
from the Health and Safety Code to the Government
Code, the law was changed to eliminate legislative over-
sight of the program since it is now a specialty court. A
county who fails to adopt a commercially sexually ex-
ploited persons court program due to a lack of sufficient
funding may be required to provide a legislative com-

mitted with documentation regarding state or federal
funds received by the county.

Health and Safety Code Sec. 169.002. AUTHOR-
ITY TO ESTABLISH PROGRAM; ELIGIBILITY. (a)
The commissioners court of a county or governing body
of a municipality may establish a first offender prostitu-
tion prevention program for defendants charged with an
offense under Section 43.02(b) [43-02(a)}2)}], Penal
Code[in-which-the-defendant-offered-oragreed-to-hirea
person-to-engage-in-sexual-conduet).

Commentary by Kyle Dufour

Source: HB 825

Effective Date: September 1, 2015

Applicability: Applies to program eligibility on or after
the effective date.

Summary of Changes: This bill amends the Health and
Safety Code to conform to the new language added
under the Penal Code offense of prostitution.

Health and Safety Code 169A.002. AUTHORITY
TO ESTABLISH PROGRAM; ELIGIBILITY. (a) The
commissioners court of a county or governing body of a
municipality may establish a prostitution prevention
program for defendants charged with an offense under
Section 43.02(a) [43-02(a)H)], Penal Code[;—in—which

in-sexual-conduet-for-atee].
Commentary by Kyle Dufour

Source: HB 825

Effective Date: September 1, 2015

Applicability: Applies to program eligibility on or after
the effective date.

Summary of Changes: HB 825 amends the Health and
Safety Code to conform to the new language added
under the Penal Code offense of prostitution.

Human Resources Code

Human Resources Code Sec. 42.0462. WAIVER
OF NOTICE AND HEARING REQUIREMENTS. To
protect the safety and well-being of residents and em-
ployees of a general residential operation that provides
comprehensive residential services to children who are
victims of trafficking, the department shall waive the
notice and hearing requirements imposed under Section
42.0461 for an applicant who submits to the department
an _application to provide trafficking victim services at
the applicant's general residential operation.
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Commentary by Kaci Singer

Source: HB 2070

Effective Date: September 1, 2015

Applicability: Applies to notices and hearings on or
after the effective date.

Summary of Changes: Statistics indicate that in 2014,
almost 10 percent of all calls received by the National
Human Trafficking Resource Center were from Texas.
In the last few years, general residential operations like
foster group homes or family homes have opened for the
specific purpose of addressing the needs of trafficking
victims. Current law requires that before any general
residential operation may be opened in a county that has
300,000 or fewer residents, it must disclose its location
through a public notice and in a public hearing. This
change in law requires DFPS to waive the notice and
hearing requirement for intended “safe houses™ for traf-
ficking victims.

Human Resources Code, Sec.42.0531. SE-
CURE AGENCY FOSTER HOMES AND SECURE
AGENCY FOSTER GROUP HOMES. (a) The com-
missioners court of a county or governing body of a
municipality may contract with a child-placing agency to
verify a secure agency foster home or secure agency
foster group home to provide a safe and therapeutic
environment tailored to the needs of children who are
victims of trafficking.

(b) A child-placing agency may not verify a se-
cure agency foster home or secure agency foster group
home to provide services under this section unless the
child-placing agency holds a license issued under this
chapter that authorizes the agency to provide services to
victims of trafficking in accordance with department
standards adopted under this chapter for child-placing
agencies.

(c) A secure agency foster home or secure agen-
cy foster group home verified under this section must

provide:

(1) mental health and other services specifi-
cally designed to assist children who are victims of
trafficking under Section 20A.02 or 20A.03, Penal Code,

including:

(A) victim and family counseling;
(B) behavioral health care;

(C) treatment and intervention for sex-

ual assault;
(D) education tailored to the child's

needs;

(E) life skills training;

(F) mentoring; and

(G) substance abuse screening and
treatment as needed;

(2) individualized services based on the trau-
ma endured by a child, as determined through compre-
hensive assessments of the service needs of the child;

(3) 24-hour services; and

(4) appropriate security through facility de-
sign, hardware, technology, and staffing.

Commentary by John Gonzales

Source: SB 418

Effective Date: September 1, 2015

Applicability: Applies to contracts entered into by
governmental entities for verification of secure agency
foster and foster group homes for child victims of human
trafficking on or after the effective date.

Summary of Changes: When children are removed for
being victims of human trafficking, this section requires
placement in a secure foster home or group home that
specializes in the special needs required for their protec-
tion and rehabilitation. The foster home must be li-
censed to provide individualized services designed for
child victims of human trafficking. The services must
be available on a 24 hours basis and focus on the child’s
needs as determined by a comprehensive assessment.
The physical design of the facility must meet certain
security requirements. Not later than May 1, 2016, the
executive commissioner of the Health and Human Ser-
vices Commission shall adopt standards and the De-
partment of Family and Protective Services shall estab-
lish the verification procedures necessary to implement
the changes made by this legislation.

Penal Code

Penal Code Sec. 20.05. SMUGGLING OF PER-
SONS. (a) A person commits an offense if the person,

with the intent to obtain a pecuniary benefit, knowingly:
(1) [intentionally| uses a motor vehicle, air-

craft, [er] watercraft, or other means of conveyance to
transport an individual with the intent to:
(A) [(H] conceal the individual from a
peace officer or special investigator; or
(B) [€2)] flee from a person the actor
knows is a peace officer or special investigator attempt-
ing to lawfully arrest or detain the actor; or
(2) encourages or induces a person to enter or
remain in this country in violation of federal law by
concealing, harboring, or shielding that person from
detection.
(b) An [Exeept-as—provided-by—Subscetion—{(c);
an] offense under this section is [a-statejailfelony-
[€e)-An-offense-underthisseetionis] a felony of
the third degree, except that [ifthe-actor-ecommits] the
offense is:
(1) afelony of the second degree if:
(A) the actor commits the offense [for
peeuniary-benefitor
[€)] in a manner that creates a substantial

likelihood that the smuggled [transperted] individual
will suffer serious bodily injury or death; or
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(B) the smuggled individual is a child
younger than 18 years of age at the time of the offense;
or

(2) a felony of the first degree if:

(A) it is shown on the trial of the of-
fense that, as a direct result of the commission of the
offense, the smuggled individual became a victim of
sexual assault, as defined by Section 22.011, or aggra-
vated sexual assault, as defined by Section 22.021; or

(B) the smuggled individual suffered
serious bodily injury or death.

(c) [€)] It is an affirmative defense to prosecu-
tion of an offense under this section, other than an of-
fense punishable under Subsection (b)(1)(A) or (b)(2),
that the actor is related to the smuggled [transperted]
individual within the second degree of consanguinity or,
at the time of the offense, within the second degree of
affinity.

(d) [€e)] If conduct constituting an offense under
this section also constitutes an offense under another
section of this code, the actor may be prosecuted under
either section or under both sections.

Commentary by Kaci Singer

Source: HB 11

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: These changes increase the
offense of smuggling of persons to be no less than a
third degree felony and create new elements for the
offense. It is now a second degree offense to smuggle a
child younger than 18 years of age and a first degree
felony if the person became a victim of sexual assault or
suffered serious bodily injury or death.

Penal Code Sec. 20.06. CONTINUOUS SMUG-
GLING OF PERSONS. (a) A person commits an of-
fense if, during a period that is 10 or more days in dura-
tion, the person engages two or more times in conduct
that constitutes an offense under Section 20.05.

(b) If a jury is the trier of fact, members of the ju-
ry are not required to agree unanimously on which spe-
cific conduct engaged in by the defendant constituted an
offense under Section 20.05 or on which exact date the
defendant engaged in that conduct. The jury must agree
unanimously that the defendant, during a period that is
10 or more days in duration, engaged two or more times
in _conduct that constitutes an offense under Section
20.05.

(c)_If the victim of an offense under Subsection
(a) is the same victim as a victim of an offense under
Section 20.05, a defendant may not be convicted of the
offense under Section 20.05 in the same criminal action
as the offense under Subsection (a), unless the offense
under Section 20.05:

(1) is charged in the alternative;

(2) occurred outside the period in which the
offense alleged under Subsection (a) was committed; or

(3) is considered by the trier of fact to be a
lesser included offense of the offense alleged under
Subsection (a).

(d) A defendant may not be charged with more
than one count under Subsection (a) if all of the conduct
that constitutes an offense under Section 20.05 is alleged
to have been committed against the same victim.

(e) Except as provided by Subsections (f) and
(2), an offense under this section is a felony of the sec-

ond degree.
(f) An offense under this section is a felony of

the first degree if:

(1) the conduct constituting an offense under
Section 20.05 is conducted in a manner that creates a
substantial likelihood that the smuggled individual will
suffer serious bodily injury or death; or

(2) the smuggled individual is a child younger
than 18 years of age at the time of the offense.

(2) An offense under this section is a felony of
the first degree, punishable by imprisonment in the
Texas Department of Criminal Justice for life or for any
term of not more than 99 years or less than 25 years, if:

(1) it is shown on the trial of the offense that,
as a direct result of the commission of the offense, the
smuggled individual became a victim of sexual assault,
as defined by Section 22.011, or aggravated sexual as-
sault, as defined by Section 22.021; or

(2) the smuggled individual suffered serious
bodily injury or death.

Commentary by Kaci Singer

Source: HB 11

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: The new offense of Continuous
Smuggling of Persons is committed if a person engages
in conduct defined by Section 20.05, Penal Code
(Smuggling of Persons), two or more times in a period
that is 10 days or more in duration. The offense is a
second degree felony except it is a first degree felony if
the conduct creates a substantial likelihood of serious
bodily injury or death or the individual is a child young-
er than 18 years of age and is a first degree felony with a
sentence of life or 25 to 99 years if the smuggled person
became a victim of sexual assault or suffered serious
bodily injury or death.

Penal Code Sec. 22.04 INJURY TO A CHILD,
ELDERLY INDIVIDUAL, OR DISABLED INDIVID-
UAL. (¢)(3) "Disabled individual" means a person:

(A) with one or more of the

following:
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(1) autism spectrum disor-
der, as defined by Section 1355.001, Insurance Code;
(ii) developmental disabil-

ity, as defined by Section 112.042, Human Resources
Code;

(iii) intellectual disability,
as defined by Section 591.003, Health and Safety Code;

(iv) severe emotional dis-
turbance, as defined by Section 261.001, Family Code;
or

(v) traumatic brain injury,
as defined by Section 92.001, Health and Safety Code;
or

(B) [elder—thant4—years—ofage] who

otherwise by reason of age or physical or mental disease,
defect, or injury is substantially unable to protect the
person's self [himseH] from harm or to provide food,
shelter, or medical care for the person's self [himseH].

Commentary by Kyle Dufour

Source: HB 1286

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Current law defines a disabled
individual as a person older than 14 years of age who by
reason of age, physical, mental disease, defect or injury
is substantially unable to protect themselves from harm
or to provide food, shelter or medical care for them-
selves. Practitioners have suggested that the definition
should encompass additional people who would not
otherwise meet this definition. Section 22.04 expands
the definition of disabled individuals to include disabili-
ties, disorders and injuries defined in other codes and
removes the over 14 age limitation.

Penal Code Sec. 22.04. INJURY TO A CHILD,
ELDERLY INDIVIDUAL, OR DISABLED INDIVID-
UAL. () It is an affirmative defense to prosecution
under this section:

(1) that the act or omission was based on
treatment in accordance with the tenets and practices of
a recognized religious method of healing with a general-
ly accepted record of efficacy;

(2) for a person charged with an act of omis-
sion causing to a child, elderly individual, or disabled
individual a condition described by Subsection (a)(1),
(2), or (3) that:

(A) there is no evidence that, on the
date prior to the offense charged, the defendant was
aware of an incident of injury to the child, elderly indi-
vidual, or disabled individual and failed to report the
incident; and

(B) the person:

(1) was a victim of family vio-
lence, as that term is defined by Section 71.004, Family
Code, committed by a person who is also charged with

an offense against the child, elderly individual, or disa-
bled individual under this section or any other section of
this title;
(i1) did not cause a condition
described by Subsection (a)(1), (2), or (3); and
(iii) did not reasonably be-
lieve at the time of the omission that an effort to prevent
the person also charged with an offense against the
child, elderly individual, or disabled individual from
committing the offense would have an effect; or
(3) that:
(A) the actor was not more than three
years older than the victim at the time of the offense; and
(B) the victim was a nondisabled or
disabled child at the time of the offense.

Commentary by Kyle Dufour

Source: HB 1286

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Section 22.04 amends the af-
firmative defense that may be raised n circumstances
where the actor is not more than three years older than
the victim to clarify that the victim may be either non-
disabled or disabled, but must be a child at the time of
the offense.

Penal Code Sec. 22.04. INJURY TO A CHILD,
ELDERLY INDIVIDUAL, OR DISABLED INDIVID-
UAL. (m) It is an affirmative defense to prosecution
under Subsections (a)(1), (2), and (3) for injury to a
disabled individual that the person did not know and
could not reasonably have known that the individual was
a disabled individual, as defined by Subsection (c), at the
time of the offense.

Commentary by Kyle Dufour

Source: HB 1286

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This provision creates an af-
firmative defense to prosecution for injury to a disabled
person if the actor could not have reasonably known the
victim was disabled.

Penal Code Sec. 43.02. PROSTITUTION. (a) A
person commits an offense if, in return for receipt of a
fee, the person knowingly:

(1) offers to engage, agrees to engage, or en-
gages in sexual conduct [ferafee]; or

(2) solicits another in a public place to engage
with the actor [perser] in sexual conduct for hire.

(b) A person commits an offense if, based on the
payment of a fee by the actor or another person on be-
half of the actor, the person knowingly:
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(1) offers to engage, agrees to engage, or en-
gages in sexual conduct; or
(2) solicits another in a public place to engage
with the actor in sexual conduct for hire.
(b-1) An offense is established under Subsection

(a) regardless of [(a)1)] whether the actor is offered or

actually receives the [is—te—reeeive—or—pay—a] fee. An
offense is established under Subsection (b) regardless of

[€2)2)] whether the actor or another person on behalf of
the actor offers or actually pays the fee [selicits-aperson
to-hire-the-actor-or-offers-to-hire-the personsolicited].

(c) An offense under Subsection (a) [this-seetion]
is a Class B misdemeanor, except that the offense is:

(1) a Class A misdemeanor if the actor has
previously been convicted one or two times of an of-
fense under Subsection (a) [this-seetion]; or

(2) a state jail felony if the actor has previous-
ly been convicted three or more times of an offense
under Subsection (a).

(c-1) An offense under Subsection (b) is a Class B
misdemeanor, except that the offense is:

(1) a Class A misdemeanor if the actor has
previously been convicted one or two times of an of-
fense under Subsection (b);

(2) a state jail felony if the actor has previous-
ly been convicted three or more times of an offense
under Subsection (b) [thisseetion]; or

(3) a felony of the second degree if the person
solicited is younger than 18 years of age, regardless of
whether the actor knows the age of the person solicited
at the time the actor commits the offense.

(d) It is a defense to prosecution for an offense
under Subsection (a) [under—this—seetion] that the actor
engaged in the conduct that constitutes the offense be-
cause the actor was the victim of conduct that constitutes
an offense under Section 20A.02 or 43.05.

Commentary by Kyle Dufour

Source: SB 825

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: Current prohibition language for
the penal offense of prostitution does not appear to pro-
vide a distinction between the person paying for sexual
conduct and the person providing sexual conduct. Pro-
ponents state that the measure of individuals paying for
sexual conduct is a valuable measurement of the demand
for commercial sex and is thus important to distinguish
the roles of purchasers and providers. Section 43.02
seeks to make the distinction by amending language in
an effort to prohibit conduct applicable specifically to
the provider of sexual conduct, regardless of whether the
actor is offered or actually receives the fee. The bill also
seeks to make the distinction by amending language in
an effort to prohibit conduct applicable specifically to

the purchaser of sexual conduct, regardless of whether
the actor offers or actually pays the fee. An offense
under both subsections is a Class B misdemeanor but is
enhanced to a Class A if previously convicted one or
two times and enhanced to a state jail felony if convicted
three or more times.

Penal Code Sec. 43.05. COMPELLING PROS-
TITUTION. (¢) If conduct constituting an offense under
this section also constitutes an offense under another
section of this code, the actor may be prosecuted under
either section or under both sections.

Commentary by Kyle Dufour

Source: HB 825

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: This provision amends the Penal
Code offense of Compelling Prostitution to allow for
conduct that constitutes compelling prostitution to be
prosecuted under that statute or any other statute in
which the same conduct would constitute an offense.
Specifically, see Legislation Affecting Sex Offenders,
Human Trafficking and Victims in this newsletter for the
prohibitions on conduct that would also constitute com-
pelling prostitution and be capable of being prosecuted
under both scenarios.

Penal Code Sec. 71.02. ENGAGING IN OR-
GANIZED CRIMINAL ACTIVITY. (a) A person
commits an offense if, with the intent to establish, main-
tain, or participate in a combination or in the profits of a
combination or as a member of a criminal street gang,
the person commits or conspires to commit one or more
of the following:

(1) murder, capital murder, arson, aggravated
robbery, robbery, burglary, theft, aggravated kidnapping,
kidnapping, aggravated assault, aggravated sexual as-
sault, sexual assault, continuous sexual abuse of young
child or children, solicitation of a minor, forgery, deadly
conduct, assault punishable as a Class A misdemeanor,
burglary of a motor vehicle, or unauthorized use of a
motor vehicle;

(2) any gambling offense punishable as a
Class A misdemeanor;

(3) promotion of prostitution, aggravated
promotion of prostitution, or compelling prostitution;

(4) unlawful manufacture, transportation, re-
pair, or sale of firearms or prohibited weapons;

(5)unlawful manufacture, delivery, dispensa-
tion, or distribution of a controlled substance or danger-
ous drug, or unlawful possession of a controlled sub-
stance or dangerous drug through forgery, fraud, misrep-
resentation, or deception;
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(5-a) causing the unlawful delivery, dispensa-
tion, or distribution of a controlled substance or danger-
ous drug in violation of Subtitle B, Title 3, Occupations
Code;

(6) any unlawful wholesale promotion or pos-
session of any obscene material or obscene device with
the intent to wholesale promote the same;

(7) any offense under Subchapter B, Chapter
43, depicting or involving conduct by or directed toward
a child younger than 18 years of age;

(8) any felony offense under Chapter 32;

(9) any offense under Chapter 36;

(10) any offense under Chapter 34, 35, or
35A;

(11) any offense under Section 37.11(a);

(12) any offense under Chapter 20A,;

(13) any offense under Section 37.10;

(14) any offense under Section 38.06, 38.07,
38.09, or 38.11;

(15) any offense under Section 42.10;

(16) any offense under Section 46.06(a)(1) or
46.14;

(17) any offense under Section 20.05 or
20.06; or

(18) any offense classified as a felony under
the Tax Code.

(b) Except as provided in Subsections (c) and (d),
an offense under this section is one category higher than
the most serious offense listed in Subsection (a) that was
committed, and if the most serious offense is a Class A
misdemeanor, the offense is a state jail felony, except
that the offense is a felony of the first degree punishable
by imprisonment in the Texas Department of Criminal
Justice for:

(1) life without parole, if the most serious of-
fense is an aggravated sexual assault and if at the time of
that offense the defendant is 18 years of age or older
and:

(A) the victim of the offense is younger
than six years of age;

(B) the victim of the offense is younger
than 14 years of age and the actor commits the offense in
a manner described by Section 22.021(a)(2)(A); or

(C) the victim of the offense is younger
than 17 years of age and suffered serious bodily injury
as a result of the offense; [ef]

(2) life or for any term of not more than 99
years or less than 30 years if the most serious offense is
an offense under Section 20.06 that is punishable under
Subsection (g) of that section; or

(3) life or for any term of not more than 99
years or less than 15 years if the most serious offense is
an offense punishable as a felony of the first degree,
other than an offense described by Subdivision (1) or

Q).

Commentary by Kaci Singer

Source: HB 11

Effective Date: September 1, 2015

Applicability: Applies to offenses committed on or after
the effective date.

Summary of Changes: The offense of engaging in
organized criminal activity was amended to include the
newly created offense of continuous smuggling of per-
sons, which results in a one category increase in the
offense level. However, if the smuggled person becomes
a victim of sexual assault or suffers serious bodily injury
or death, then the punishment is life or any term between
30 and 99 years.
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6. Legislation Affecting Texas Juvenile Justice Department & Juvenile Facilities

Family Code

Family Code Sec. 51.13. EFFECT OF ADJUDI-
CATION OR DISPOSITION. (c) A child may not be
committed or transferred to a penal institution or other
facility used primarily for the execution of sentences of
persons convicted of crime, except:

(1) for temporary detention in a jail or lockup
pending juvenile court hearing or disposition under condi-
tions meeting the requirements of Section 51.12;

(2) after transfer for prosecution in criminal
court under Section 54.02, unless the juvenile court or-
ders the detention of the child in a certified juvenile de-
tention facility under Section 54.02(h); [ef]

(3) after transfer from the Texas Juvenile Jus-
tice Department under Section 245.151(c), Human Re-
sources Code; or

(4) after transfer from a post-adjudication se-
cure correctional facility, as that term is defined by Sec-
tion 54.04011.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Generally, Section 51.13(c),
Family Code prohibits the commitment or transfer of a
juvenile to an adult penal institution or other facility and
sets forth specific exceptions. This amendment adds in
Subdivision (c)(4) an exception for circumstances when a
juvenile is sent to the Texas Department of Criminal
Justice (TDCJ) after transfer from the local post-
adjudication secure correction facility in Travis County.
This also applies to the transfer of a juvenile who has
been committed to TJJD under(c)(3).

Family Code Sec. 51.13. EFFECT OF ADJUDI-
CATION OR DISPOSITION. (d) An adjudication under
Section 54.03 that a child engaged in conduct that oc-
curred on or after January 1, 1996, and that constitutes a
felony offense resulting in commitment to the Texas
Juvenile Justice Department under Section 54.04(d)(2),
(d)(3), or (m) or 54.05(f) or commitment to a post-
adjudication secure correctional facility under Section
54.04011 for conduct that occurred on or after December
1, 2013, is a final felony conviction only for the purposes
of Sections 12.42(a), (b), and (c)(1) or Section 12.425,
Penal Code.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: In 2013, Travis County was
given the authority to commit juveniles to its local post-
adjudication secure correctional facility in the same man-
ner as a commitment to the Texas Juvenile Justice De-
partment (TJJD). Unfortunately, not every law that should
have been amended was changed. This is a cleanup provi-
sion to clarify that commitment to a post-adjudication
secure correctional facility for conduct that occurred on
or after December 1, 2013, is a final felony conviction for
punishment enhancement in adult cases. This is identical
to a commitment to TJJID except for those purposes, the
offense date is January 1, 1996. Only proceedings in-
volving juveniles committed to the local commitment
program in Travis County for offenses occurring on or
after December 1, 2013, can result in commitment.

Family Code Sec. 53.045. OFFENSES ELIGIBLE
FOR DETERMINATE SENTENCE. (d) If the grand jury
approves of the petition, the fact of approval shall be
certified to the juvenile court, and the certification shall
be entered in the record of the case. For the purpose of the
transfer of a child to the Texas Department of Criminal
Justice as provided by Section 152.00161(c) or
245.151(c), Human Resources Code, as applicable, a
juvenile court petition approved by a grand jury under
this section is an indictment presented by the grand jury.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: This provision specifies that a
grand jury approval of a determinate sentence petition is
considered an indictment when a juvenile who has been
committed the local post-adjudication secure correctional
facility in Travis County is transferred to TDCJ. A similar
provision applies to the transfer of a youth from TJJD to
TDCI.

Family Code Sec. 54.04. DISPOSITION HEAR-
ING. (d) If the court or jury makes the finding specified
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in Subsection (c) allowing the court to make a disposition
in the case:

(1) the court or jury may, in addition to any or-
der required or authorized under Section 54.041 or
54.042, place the child on probation on such reasonable
and lawful terms as the court may determine:

(A) in the child's own home or in the
custody of a relative or other fit person; or

(B) subject to the finding under Subsec-
tion (c) on the placement of the child outside the child's
home, in:

(1) a suitable foster home;

(i) a suitable public or pri-
vate residential treatment facility licensed by a state gov-
ernmental entity or exempted from licensure by state law,
except a facility operated by the Texas Juvenile Justice
Department; or

(iii) a suitable public or pri-
vate post-adjudication secure correctional facility that
meets the requirements of Section 51.125, except a facili-
ty operated by the Texas Juvenile Justice Department;

(2) if the court or jury found at the conclusion
of the adjudication hearing that the child engaged in
delinquent conduct that violates a penal law of this state
or the United States of the grade of felony, the court or
jury made a special commitment finding under Section
54.04013, and [#] the petition was not approved by the
grand jury under Section 53.045, the court may commit
the child to the Texas Juvenile Justice Department under
Section 54.04013, or a post-adjudication secure correc-
tional facility under Section 54.04011(c)(1), as applica-
ble, without a determinate sentence;

(3) if the court or jury found at the conclusion
of the adjudication hearing that the child engaged in
delinquent conduct that included a violation of a penal
law listed in Section 53.045(a) and if the petition was
approved by the grand jury under Section 53.045, the
court or jury may sentence the child to commitment in the
Texas Juvenile Justice Department or a post-adjudication
secure correctional facility under Section 54.04011(c)(2)
with a possible transfer to the Texas Department of Crim-
inal Justice for a term of:

(A) not more than 40 years if the conduct

constitutes:
(i) a capital felony;
(ii) a felony of the first de-
gree; or
(iii) an aggravated controlled
substance felony;
(B) not more than 20 years if the conduct
constitutes a felony of the second degree; or
(C) not more than 10 years if the conduct
constitutes a felony of the third degree;

(4) the court may assign the child an appropri-
ate sanction level and sanctions as provided by the as-
signment guidelines in Section 59.003;

(5) the court may place the child in a suitable
nonsecure correctional facility that is registered and meets

the applicable standards for the facility as provided by
Section 51.126; or

(6) if applicable, the court or jury may make a
disposition under  Subsection (m) or Section
54.04011(c)(2)(A).

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2017

Applicability: Applies to offenses committed on or after
September 1, 2017.

Summary of Changes: Current law allows for an inde-
terminate commitment to TJJD or to the Travis County
post-adjudication secure correctional facility for a felony
offense. This change provides that an indeterminate
commitment may only be made if the court makes a “spe-
cial commitment finding” under new Section 54.04013,
Family Code.

Sec. 54.04013. SPECIAL COMMITMENT TO
TEXAS JUVENILE JUSTICE DEPARTMENT. Not-
withstanding any other provision of this code, after a
disposition hearing held in accordance with Section
54.04, the juvenile court may commit a child who is
found to have engaged in delinquent conduct that consti-
tutes a felony offense to the Texas Juvenile Justice De-
partment without a determinate sentence if the court
makes a special commitment finding that the child has
behavioral health or other special needs that cannot be
met with the resources available in the community. The
court should consider the findings of a validated risk and
needs assessment and the findings of any other appropri-
ate professional assessment available to the court.

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2017

Applicability: Applies to offenses committed on or after
September 1, 2017.

Summary of Changes: As part of the continuing reforms
aimed at reducing the number of juveniles committed to
the Texas Juvenile Justice Department (TJID), this
change has the stated purpose of limiting who may be
committed to TJJID or the Travis County post-
adjudication secure correctional facility. In order to
commit a juvenile with an indeterminate sentence, the
juvenile must have committed a felony and the court must
make a “special commitment finding,” which is essential-
ly an affirmative finding, that the child has behavioral
health or other special needs that cannot be met with the
resources available in the community. In making its de-
termination, the court should, but is not required to, con-
sider the findings of a validated risk and needs assessment
and any other professional assessments available to the
court. The “special commitment finding” is not required
to be made for a determinate sentence commitment. Since
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one of the elements that must be found is that the child’s
needs “cannot be met with the resources available in the
community,” it is unclear whether Travis County will be
able to commit indeterminate sentence offenders to its
local commitment program since such a child’s needs
would be met in the community. It bears noting that this
provision only requires the “special commitment finding”
to be made in a disposition hearing under Section 54.04,
Family Code; it was not extended to a modification hear-
ing under Section 54.05, Family Code. This is likely a
drafting oversight. Therefore, courts should consider
making this finding for every indeterminate commitment,
whether it is a direct commitment or a commitment as a
result of a modification hearing.

Family Code Sec. 54.11. RELEASE OR TRANS-
FER HEARING. (a) On receipt of a referral under Sec-
tion 244.014(a), Human Resources Code, for the transfer
to the Texas Department of Criminal Justice of a person
committed to the Texas Juvenile Justice Department
under Section 54.04(d)(3), 54.04(m), or 54.05(f), on
receipt of a request by the Texas Juvenile Justice Depart-
ment under Section 245.051(d), Human Resources Code,
for approval of the release under supervision of a person
committed to the Texas Juvenile Justice Department
under Section 54.04(d)(3), 54.04(m), or 54.05(f), or on
receipt of a referral under Section 152.0016(g) or (j),
Human Resources Code, the court shall set a time and
place for a hearing on the possible transfer or release of

the person, as applicable.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: The change to Section 54.11(a)
specifies that a court hearing for a determinate sentence
offender in Travis County’s local commitment program
can be for either a request for transfer to prison or a re-
quest for release on parole. Juveniles committed to the
Texas Juvenile Justice Department are also provided an
opportunity for this procedural hearing.

Family Code Sec. 54.11. RELEASE OR TRANS-

FER HEARING. (b) The court shall notify the following
of the time and place of the hearing:

(1) the person to be transferred or released un-
der supervision;

(2) the parents of the person;

(3) any legal custodian of the person, including
the Texas Juvenile Justice Department or a juvenile board
or local juvenile probation department if the child is

committed to a post-adjudication secure correctional
facility;

(4) the office of the prosecuting attorney that
represented the state in the juvenile delinquency proceed-
ings;

(5) the victim of the offense that was included
in the delinquent conduct that was a ground for the dispo-
sition, or a member of the victim's family; and

(6) any other person who has filed a written re-
quest with the court to be notified of a release hearing
with respect to the person to be transferred or released
under supervision.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Section 54.11(b) requires the
juvenile board or juvenile probation department to be
notified of the time and place of a release hearing or a
transfer hearing for a juvenile committed to the local
post-adjudication secure correctional facility in Travis
County.

Family Code Sec. 54.11. RELEASE OR TRANS-
FER HEARING. (d) At a hearing under this section the
court may consider written reports and supporting docu-
ments from probation officers, professional court em-
ployees, professional consultants, [ex] employees of the
Texas Juvenile Justice Department, or employees of a
post-adjudication secure correctional facility in addition
to the testimony of witnesses. On or before the fifth day
before the date of the hearing, the court shall provide the
attorney for the person to be transferred or released under
supervision with access to all written matter to be consid-
ered by the court. All written matter is admissible in
evidence at the hearing.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: This provision allows written
reports of employees of the Travis County local post-
adjudication secure correctional facility to be considered
in the release hearing or transfer hearing.

Family Code Sec. 54.11. RELEASE OR TRANS-
FER HEARING. (0) In this section, "post-adjudication
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secure correctional facility" has the meaning assigned by
Section 54.04011.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: The definition in Section 54.11 is
clarified to mean the Travis County post-adjudication
secure correctional facility. In this statute, Section
54.04011 refers to a post-adjudication secure correctional
facility operated under Section 152.0016, Human Re-
sources Code. The cross-reference applies to a county
with a population of more than one million and less than
1.5 million. Only Travis County fits that description.

Family Code Sec.58.0053. INTERAGENCY
SHARING OF JUVENILE PROBATION RECORDS.
(a) On request by the Department of Family and Protec-
tive Services, a juvenile probation officer shall disclose to
the department the terms of probation of a child in the
department's conservatorship.

(b) To the extent of a conflict between this section
and another law of this state applicable to confidential
information held by a governmental agency, this section
controls.

(c) This section does not affect the confidential sta-
tus of the information being shared. The information may
be released to a third party only as directed by a court
order or as otherwise authorized by law. Personally iden-
tifiable information disclosed to the Department of Fami-
ly and Protective Services under this section is not subject
to disclosure to a third party under Chapter 552, Govern-
ment Code.

(d) The Department of Family and Protective Ser-
vices shall enter into a memorandum of understanding
with the Texas Juvenile Justice Department to adopt
procedures for handling information requests under this
section.

Commentary by Nydia Thomas

Source: SB 206

Effective Date: September 1, 2015

Applicability: Applies to information exchanges on or
after the effective date.

Summary of Changes: This provision adds new Section
58.0053 relating to Interagency Sharing of Juvenile Pro-
bation Records. It requires a juvenile probation officer to
disclose to the Department of Family and Protective
Services information on the terms and conditions of pro-
bation of a child in DFPS conservatorship. This appears
to be a clarifying amendment that reiterates the authority
of juvenile service providers to exchange this information

under Section 58.0052. The Texas Juvenile Justice De-
partment and the Department of Family and Protective
Services are required to develop a Memorandum of Un-
derstanding to provide further guidance on these infor-
mation exchanges.

Family Code Sec. 58.352. INFORMATION
POSTED ON COUNTY WEBSITE. (a) A juvenile court
judge in a county to which this subchapter applies shall
post a report on the Internet website of the county in
which the court is located. The report must include:

(1) the total number of children committed by
the judge to:
(A) a correctional facility operated by
the Texas Juvenile Justice Department [¥eouth-Commis—
sien]; or

(B) a post-adjudication secure correc-
tional facility as that term is defined by Section 54.04011;
and

(2) for each child committed to a facility de-
scribed by Subdivision (1):

(A) a general description of the offense
committed by the child or the conduct of the child that led
to the child's commitment to the facility;

(B) the year the child was committed to
the facility; and

(C) the age range, race, and gender of the
child.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Section 58.352 of the Family
Code requires all counties of a certain size to post infor-
mation on the county’s website relating to the number of
juveniles committed to the Texas Juvenile Justice De-
partment. This change requires Travis County to post the
same information regarding juveniles committed to its
local commitment program.

Family Code Sec. 262.011. PLACEMENT IN SE-
CURE AGENCY FOSTER HOME OR SECURE
AGENCY FOSTER GROUP HOME. A court in an
emergency, initial, or full adversary hearing conducted
under this chapter may order that the child who is the
subject of the hearing be placed in a secure agency foster
home or secure agency foster group home verified in
accordance with Section 42.0531, Human Resources
Code, if the court finds that:

(1) the placement is in the best interest of the
child; and

(2) the child's physical health or safety is in
danger because the child has been recruited, harbored,
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transported, provided, or obtained for forced labor or
commercial sexual activity, including any child subjected
to_an act specified in Section 20A.02 or 20A.03, Penal
Code.

Commentary by Jill Mata

Source: HB 418

Effective Date: September 1, 2015

Applicability: Applies to information and documents
relating to juvenile court cases without regard to whether
the conduct that is the basis of the case occurred before,
on, or after the effective date.

Summary of Changes: House Bill 418 relates to child
victims of trafficking who are placed in secure foster
homes. Currently, emergency possession of a child is
authorized without a court order in certain limited situa-
tions, including situations involving an immediate danger
to the physical health and safety of a child, the sexual
abuse of a child, or a danger to a child because the child's
parent is under the influence of illegal drugs. Concerned
parties assert that this authority does not include a situa-
tion involving a child who is a victim of human traffick-
ing. Noting that child victims of human trafficking or sex
trafficking are frequently conditioned by their handlers to
run away from police officers or child protective services
workers, if given the opportunity, concerned parties assert
that there is a need for police officers and child protective
services workers to have the authority to act quickly in a
situation involving a child who is a victim of human
trafficking in order to provide the child with a safe refuge
and specialized services. The provisions of this bill seek
to better protect the health and safety of child victims of
human trafficking by authorizing a court in an emergen-
cy, initial, or full adversary hearing conducted in a child
protection suit to order that the child who is the subject of
the hearing be placed in a verified secure agency foster
home or secure agency foster group home if the court
finds that the placement is in the best interest of the child
and that the child's physical health or safety is in danger
because the child has been recruited, harbored, transport-
ed, provided, or obtained for forced labor or commercial
sexual activity, including any child subjected to an act
that constitutes a trafficking or continuous trafficking
offense.

Code of Criminal Procedure

Code of Criminal Procedure Art. 18.22. TESTING
CERTAIN DEFENDANTS OR CONFINED PERSONS
FOR COMMUNICABLE DISEASES [EOLEEOWING
CERTAIN-ARRESTS]. (a) A person who is arrested for a
misdemeanor or felony and who during the commission
of that offense or the [an] arrest, during a judicial pro-
ceeding or initial period of confinement following the
arrest, or during the person's confinement after a convic-

tion or adjudication resulting from the arrest [eommission
of that-offense] causes the person's bodily fluids to come
into contact with a peace officer, a magistrate, or an em-
ployee of a correctional facility where the person is con-
fined [to-come-into-contact-with-the-person's-bodiby—{lu-
ids] shall, at the direction of the court having jurisdiction
over the arrested person, undergo a medical procedure or
test designed to show or help show whether the person
has a communicable disease. The court may direct the
person to undergo the procedure or test on its own motion
or on the request of the peace officer, magistrate, or cor-
rectional facility employee. If the person refuses to sub-
mit voluntarily to the procedure or test, the court shall
require the person to submit to the procedure or test.
Notwithstanding any other law, the person performing the
procedure or test shall make the test results available to
the local health authority, and the local health authority
shall notify the peace officer, magistrate, or correctional
facility employee, as appropriate, of the test result. The
state may not use the fact that a medical procedure or test
was performed on a person under this article, or use the
results of the procedure or test, in any criminal proceed-
ing arising out of the alleged offense.

Commentary by Kyle Dufour

Source: HB 1595

Effective Date: June 17, 2015

Applicability: Applies to a motion by the court or request
of a magistrate or correctional facility employee made on
or after the effective date, regardless of whether the of-
fense for which the person was arrested or the applicable
contact with bodily fluids occurred before, on, or after
that date.

Summary of Changes: Current law authorizes a court,
on its own motion or upon request, to test a detainee for
communicable disecases when a peace officer comes in
contact with the detainee’s bodily fluid. This bill author-
izes a magistrate to now require testing of a detainee if
the detainee’s bodily fluids come into contact with a
magistrate or a correctional facility employee. This
change extends the same protections to magistrates and
correctional staff since they are also in close proximity
with detainees.

Code of Criminal Procedure Art. 18.22. TESTING
CERTAIN DEFENDANTS OR CONFINED PERSONS
FOR COMMUNICABLE DISEASES [EOELOWING
CERTAIN-ARRESTS]. (b) Testing under this article
shall be conducted in accordance with written infectious
disease control protocols adopted by the Department
[FexasBeard] of State Health Services that clearly estab-
lish procedural guidelines that provide criteria for testing
and that respect the rights of the arrested person and the
peace officer, magistrate, or correctional facility employ-
ee.

d) In this article, "correctional facility" means:
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(1) any place described by Section 1.07(a)(14),
Penal Code; or
(2) a "secure correctional facility" or "secure

detention facility" as those terms are defined by Section
51.02, Family Code.

Commentary by Kyle Dufour

Source: HB 1595

Effective Date: June 17, 2015

Applicability: Applies to a motion by the court or request
of a magistrate or correctional facility employee made on
or after the effective date regardless of whether the of-
fense for which the person was arrested or the applicable
contact with bodily fluids occurred before, on, or after
that date.

Summary of Changes: This bill requires testing to be
conducted in accordance with the Department of State
Health Services, instead of the Texas Board of Health,
that establish clear criteria and guidelines for testing that
respect the rights of the arrested person and the peace
officer, magistrate or correctional facility employee. By
defining correctional staff in reference to Section 51.02
Family Code, the bill expands who may request a detain-
ee to be tested to include an employee of a secure juvenile
correctional facility or a secure juvenile detention facility.

Code of Criminal Procedure Art. 61.10. TEXAS
VIOLENT GANG TASK FORCE. (f) The task force
shall consist of:

(1) a representative of the Department of Public
Safety designated by the director of that agency;

(2) two representatives of the Texas Depart-
ment of Criminal Justice, including a representative of the
parole division, designated by the executive director of
that agency;

(3) a representative of the office of the inspec-
tor general of the Texas Department of Criminal Justice
designated by the inspector general;

(4) two representatives [a-representative] of the
Texas Juvenile Justice Department [Youth-Commission]
designated by the executive director of that agency;

(5) [arepresentative-of the TexasJuvenile Pro-
of thatageney:

[€6)] a representative of the office of the attor-
ney general designated by the attorney general;

(6) [€H] six representatives who are local law
enforcement officers or local community supervision
personnel, including juvenile probation personnel, desig-
nated by the governor; [an€]

(7) [€8)] two representatives who are local
prosecutors designated by the governor; and

(8) a representative of the Texas Alcoholic

Beverage Commission designated by the executive direc-
tor of that agency.

Commentary by Nydia Thomas
Source: SB 2019
Effective Date: June 19, 2015
Applicability: Applies to the composition and responsi-
bilities of the Texas Violent Gang Task Force on or after
the effective date.
Summary of Changes: Section 61.10 of the Code of
Criminal Procedure governs the Texas Violent Gang Task
Force (TVGTF). The TVGTF is a strategic partnership,
comprised of representatives of various state and federal
agencies as well as gubernatorial appointees, whose aim
is to track gang activity through the collection and dis-
semination of gang intelligence in the State of Texas.
Since its inception in 1999, the TVGTF Advisory Board
has included statutorily designated representatives of the
former juvenile justice agencies Texas Juvenile Probation
Commission and the Texas Youth Commission. Subsec-
tion (f), as amended, updates the agency name reference
to the Texas Juvenile Justice Department and retains two
members to represent the unique perspectives and inter-
ests of juvenile probation and juvenile state institutions.
This bill also adds a representative of the Texas Alcoholic
Beverage Commission. The task force leverages the ex-
pertise and training resources of each of the participating
agencies.

Human Resources Code

Human Resources Code Sec. 32.0264. SUSPEN-
SION AND AUTOMATIC REINSTATEMENT OF
ELIGIBILITY FOR CHILDREN IN JUVENILE FACIL-
ITIES. (a) In this section, "juvenile facility" means a
facility for the placement, detention, or commitment of a
child under Title 3, Family Code.

(b) To the extent allowed under federal law, if a
child is placed in a juvenile facility, the commission shall
suspend the child's eligibility for medical assistance dur-
ing the period the child is placed in the facility.

(c) Not later than 48 hours after the commission is
notified of the release from a juvenile facility of a child
whose eligibility for medical assistance has been sus-

pended under this section, the commission shall reinstate
the child's eligibility. Following the reinstatement, the

child remains eligible until the expiration of the period for
which the child was certified as eligible, excluding the
period during which the child's eligibility was suspended.

Commentary by Kaci Singer

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to a child whose period of place-
ment and release from a juvenile facility begins on or
after the effective date, regardless of the date the child
was determined eligible for child health plan coverage.
Summary of Changes: Currently, children eligible for
medical assistance are unenrolled from the program when
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placed in a facility. Getting them re-enrolled frequently
takes weeks or months, time during which they are unable
to get medication or other medical treatment. This statute
provides that, to the extent allowed under federal law, the
Health and Human Services Commission (HHSC) shall
suspend rather than terminate the child’s eligibility for
medical assistance while the child is in the juvenile facili-
ty. If the juvenile facility chooses to notify HHSC of the
child’s release, the HHSC must reinstate the child’s eligi-
bility within 48 hours. The period the child was in the
facility is not counted toward the amount of time the child
was certified as eligible for the assistance. A juvenile
facility is any facility in which the child is detained,
placed, or committed under Title 3, Family Code.

Human Resources Code Sec. 32.0265. NOTICE
OF CERTAIN PLACEMENTS IN JUVENILE FACILI-
TIES. (a) In this section:

(1) "Custodian" and "guardian" have the mean-
ings assigned by Section 51.02, Family Code.

2) "Juvenile facility" has the meaning assigned
by Section 32.0264.

(b) A juvenile facility may notify the commission
on the placement in the facility of a child who is receiving
medical assistance benefits.

(c) If a juvenile facility chooses to provide the no-
tice described by Subsection (b), the facility shall provide
the notice electronically or by other appropriate means as
soon as possible, but not later than the 30th day, after the
date of the child's placement.

(d) A juvenile facility may notify the commission
of the release of a child who, immediately before the
child's placement in the facility, was receiving medical
assistance benefits.

(e) If a juvenile facility chooses to provide the no-
tice described by Subsection (d), the facility shall provide
the notice electronically or by other appropriate means
not later than 48 hours after the child's release from the
facility.

(f) If a juvenile facility chooses to provide the no-
tice described by Subsection (d), at the time of the child's
release, the facility shall provide the child's guardian or
custodian, as appropriate, with a written copy of the no-
tice and a telephone number at which the commission
may be contacted regarding confirmation of or assistance
relating to reinstatement of the child's eligibility for med-
ical assistance benefits.

(g) The commission shall establish a means by
which a juvenile facility, or an employee of the facility,
may determine whether a child placed in the facility is or
was, as appropriate, receiving medical assistance benefits
for purposes of this section.

(h) A juvenile facility, or an employee of the facili-
ty, is not liable in a civil action for damages resulting
from a failure to comply with this section.

Commentary by Kaci Singer

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to a child whose period of place-
ment and release from a juvenile facility begins on or
after the effective date, regardless of the date the child
was determined eligible for child health plan coverage.
Summary of Changes: The provisions contained in
Section 32.0265 give a juvenile facility the option to
notify the Health and Human Services Commission
(HHSC) of placement in or release from a facility of a
child who was receiving medical assistance benefits. If
the facility chooses to give notice of placement, it must
do so as soon as possible but not later than the 30" day
after the child’s placement. If the facility chooses to give
notice of release, it must do so within 48 hours of the
release. The notice may be made electronically or by
other appropriate means. The facility must also give the
child’s guardian or custodian a written copy of the notice
and a phone number for contacting HHSC. HHSC is
required to establish a way for the facility to determine if
a child is or was receiving medical assistance benefits.
The juvenile facility is not liable in a civil action for
failing to comply with these provisions.

Human Resources Code Sec. 62.106. SUSPEN-
SION AND AUTOMATIC REINSTATEMENT OF
ELIGIBILITY FOR CHILDREN IN JUVENILE FACIL-
ITIES. (a) In this section, "juvenile facility" means a
facility for the placement, detention, or commitment of a
child under Title 3, Family Code.

(b) To the extent allowed under federal law, if a
child is placed in a juvenile facility, the commission shall
suspend the child's eligibility for health benefits coverage
under the child health plan during the period the child is
placed in the facility.

(c) Not later than 48 hours after the commission is
notified of the release from a juvenile facility of a child
whose eligibility for health benefits coverage under the
child health plan has been suspended under this section,
the commission shall reinstate the child's eligibility. Fol-
lowing the reinstatement, the child remains eligible until
the expiration of the period for which the child was certi-
fied as eligible, excluding the period during which the
child's eligibility was suspended.

Commentary by Kaci Singer

Source: HB 839

Effective Date: June 18, 2015

Applicability: Applies to a child whose period of place-
ment and release from a juvenile facility begins on or
after the effective date, regardless of the date the child
was determined eligible for child health plan coverage.
Summary of Changes: This statute language contains
that is identical to changes made in Chapter 32, Human
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Resources Code discussed in earlier commentaries. Sec-
tion 62.106 provides that, to the extent allowed under
federal law HHSC shall suspend rather than terminate the
child’s eligibility for medical assistance while the child is
in the juvenile facility. If the juvenile facility chooses to
notify HHSC of the child’s release, the HHSC must rein-
state the child’s eligibility within 48 hours. The period the
child was in the facility is not counted toward the amount
of time the child was certified as eligible for the assis-
tance. A juvenile facility is any facility in which the child
is detained, placed, or committed under Title 3, Family
Code.

Human Resources Code Sec. 62.107. NOTICE OF
CERTAIN PLACEMENTS IN JUVENILE FACILITIES.
(a) In this section:

(1) "Custodian" and "guardian" have the mean-
ings assigned by Section 51.02, Family Code.

2) "Juvenile facility" has the meaning assigned
by Section 62.106.

(b) A juvenile facility may notify the commission
on the placement in the facility of a child who is enrolled
in the child health plan.

(c) If a juvenile facility chooses to provide the no-
tice described by Subsection (b), the facility shall provide
the notice electronically or by other appropriate means as
soon as possible, but not later than the 30th day, after the
date of the child's placement.

(d) A juvenile facility may notify the commission
of the release of a child who, immediately before the
child's placement in the facility, was enrolled in the child
health plan.

(e) If a juvenile facility chooses to provide the no-
tice described by Subsection (d), the facility shall provide
the notice electronically or by other appropriate means
not later than 48 hours after the child's release from the
facility.

(f) If a juvenile facility chooses to provide the no-
tice described by Subsection (d), at the time of the child's
release, the facility shall provide the child's guardian or
custodian, as appropriate, with a written copy of the no-
tice and a telephone number at which the commission
may be contacted regarding confirmation of or assistance
relating to reinstatement of the child's eligibility for
health benefits coverage under the child health plan.

(g) The commission shall establish a means by
which a juvenile facility, or an employee of the facility,
may determine whether a child placed in the facility is or
was, as appropriate, enrolled in the child health plan for
purposes of this section.

(h) A juvenile facility, or an employee of the facili-
ty, is not liable in a civil action for damages resulting
from a failure to comply with this section.

Commentary by Kaci Singer

Source: HB 839
Effective Date: June 18, 2015

Applicability: Applies to a child whose period of place-
ment and release from a juvenile facility begins on or
after the effective date, regardless of the date the child
was determined eligible for child health plan coverage.
Summary of Changes: The amendments to Section
62.107, Human Resources Code give the juvenile facility
the option to notify the Health and Human Services
Commission (HHSC) of placement in or release from a
facility of a child who was receiving medical assistance
benefits. If the facility chooses to give notice of place-
ment, it must do so as soon as possible but not later than
the 30" day after the child’s placement. If the facility
chooses to give notice of release, it must do so within 48
hours of the release. The notice may be made electroni-
cally or by other appropriate means. The facility must
also give the child’s guardian or custodian a written copy
of the notice and a phone number for contacting HHSC.
HHSC is required to establish a way for the facility to
determine if a child is or was receiving medical assistance
benefits. The juvenile facility is not liable in a civil action
for failing to comply with these provisions.

Human Resources Code Sec. 152.00011. DEFINI-
TION. In this chapter, "post-adjudication secure correc-
tional facility" means a facility operated by or under
contract with a juvenile board or local juvenile probation
department under Section 152.0016.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: This section defines the post-
adjudication secure correctional facility mentioned in
Chapter 152 of the Human Resources Code to refer only
to the Travis County facility.

Human Resources Code Sec. Sec. 152.0016.
POST-ADJUDICATION SECURE CORRECTIONAL
FACILITIES; RELEASE UNDER SUPERVISION.
Section 152.0016 (b), Human Resources Code, as added
by Chapter 1323 (SB 511), Acts of the 83rd Legislature,
Regular Session, 2013, is repealed.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: In 2013, Travis County was
given the authority to commit juveniles to its post-
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adjudication secure correctional facility in the same man-
ner as a commitment to TJJD. Section 152.0016(b) cur-
rently contains the definition of post-adjudication secure
correctional facility for this purpose. Since the term was
redefined and moved to Section 152.00011, this subsec-
tion was repealed. There is no substantive change to the
definition.

Human Resources Code Sec. 152.0016. POST-
ADJUDICATION SECURE CORRECTIONAL FACIL-
ITIES; RELEASE UNDER SUPERVISION. (f-1) After a

child has completed the minimum length of stay estab-
lished under Subsection (f), the juvenile board or local

juvenile probation department shall:

(1) discharge the child from the custody of the
juvenile board or local juvenile probation department;

(2) release the child under supervision as pro-
vided by Subsection (¢)(2); or

(3) extend the child's length of stay in the cus-
tody of the juvenile board or local juvenile probation

department.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juve-
niles committed to the Travis County local post-
adjudication secure correctional facility for offenses
occurring on or after December 1, 2013.

Summary of Changes: In 2007, SB 103 required the
Texas Juvenile Justice Department (TJID), then TYC, to
decide at the end of an indeterminate sentence offender’s
initial minimum length of stay whether that youth should
be released on parole, discharged, or have his or her stay
extended in a TJJD facility. This change requires Travis
County to do the same for indeterminate sentence offend-
ers committed to its local commitment program.

Human Resources Code Sec. 152.0016. POST-
ADJUDICATION SECURE CORRECTIONAL FACIL-
ITIES; RELEASE UNDER SUPERVISION_ (f-2) A
child's length of stay may only be extended under Subsec-
tion (f-1)(3) on the basis of clear and convincing evidence
that:

(1) the child is in need of additional rehabilita-
tion from the juvenile board or local juvenile probation
department; and

(2) the post-adjudication secure correctional fa-
cility will provide the most suitable environment for that
rehabilitation.

Commentary by Kaci Singer

Source: SB 1149
Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: The Texas Juvenile Justice De-
partment (TJJD) may only extend a youth’s stay beyond
the initial minimum length of stay upon a finding, on the
basis of clear and convincing evidence, that the youth is
in need of further rehabilitation and TJJD will provide the
most suitable environment for that rehabilitation. If no
such finding is made, the youth must be paroled or dis-
charged. This change extends that same standard and
protection to juveniles committed to the local commit-
ment program in Travis County.

Human Resources Code Sec. 152.0016. POST-
ADJUDICATION SECURE CORRECTIONAL FACIL-
ITIES; RELEASE UNDER SUPERVISION_(g-1) The
juvenile board or local juvenile probation department may
request the approval of the court under Subsection (g) at

any time.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Section 152.0016(g) of the Hu-
man Resources Code, prohibits the juvenile probation
department in Travis County from releasing a determi-
nate sentence offender on parole without court approval
unless the juvenile has served the statutory prescribed
minimum length of stay. The addition in subsection (g-1)
clarifies that Travis County’s juvenile board or local
juvenile probation department may request the court
approval at any time. This is identical to the statutes that
apply to determinate sentence offenders committed to
T1JD.

Human Resources Code Sec. 152.0016. POST-
ADJUDICATION SECURE CORRECTIONAL FACIL-
ITIES; RELEASE UNDER SUPERVISION. (h) The
juvenile board or local juvenile probation department may
release a child who has been committed to a post-
adjudication secure correctional facility with a determi-
nate sentence under Section 54.04011(c)(2), Family
Code, under supervision without approval of the juvenile
court that entered the order of commitment if not more
than nine months remain before the child's discharge as

provided by Section 152.00161(b) [245-05H¢)].

Commentary by Kaci Singer

Source: SB 1149
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Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: In 2013, Travis County was
given the authority to commit juveniles to its post-
adjudication secure correctional facility in the same man-
ner as a commitment to TJJD. This change replaces a
statutory reference that is applicable only to TJJD (Sec-
tion 245.051(g), Human Resources Code) and replaces it
with a reference to newly created Section 152.00161(b),
which is applicable to Travis County.

Human Resources Code Sec. 152.0016. POST-
ADJUDICATION SECURE CORRECTIONAL FACIL-
ITIES; RELEASE UNDER SUPERVISION. (i) The
juvenile board or local juvenile probation department may
resume the care and custody of any child released under
supervision at any time before the final discharge of the
child in accordance with the rules governing the Texas
Juvenile Justice Department regarding resumption of
care. Sections 243.051 and 245.051(f) apply only to a
child who has been committed to a post-adjudication
secure correctional facility under Section 54.04011(c),
Family Code, and who has either escaped or violated the
conditions of release under supervision. A hearing exam-
iner who conducts a revocation under this subsection has
the same subpoena authority as a hearing officer at the
Texas Juvenile Justice Department, as provided under
Section 203.008.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: While Travis County was given
authority to resume care, it did not have explicit authority
to revoke parole and had no authority to issue a directive
to apprehend or to detain pending a revocation hearing.
This change gives that authority. It also gives a hearing
examiner conducting a parole revocation hearing the
same subpoena authority as exists for a TJJID hearing
examiner.

Human Resources Code Sec. 152.00161. TERMI-
NATION OF CONTROL. (a) Except as provided by
Subsections (b) and (c), if a person is committed to a
post-adjudication secure correctional facility under a
determinate sentence under Section 54.04011(c)(2
Family Code, the juvenile board or local juvenile proba-
tion department may not discharge the person from cus-

tody.

(b) The juvenile board or local juvenile probation
department shall discharge without a court hearing a
person committed to the department for a determinate
sentence under Section 54.04011(c)(2), Family Code,
who has not been transferred to the Texas Department of
Criminal Justice under a court order on the date that the
time spent by the person in detention in connection with
the committing case plus the time spent in the custody of
the juvenile board or local juvenile probation department
under the order of commitment equals the period of the
sentence.

(c) The juvenile board or local juvenile probation
department shall transfer to the Texas Department of

Criminal Justice a person who is the subject of an order
under Section 152.0016(j) transferring the person to the

custody of the Texas Department of Criminal Justice for
the completion of the person's sentence.

(d) Except as provided by Subsection (€), the juve-
nile board or local juvenile probation department shall
discharge from its custody a person not already dis-
charged on the person's 19th birthday.

(e) The juvenile board or local juvenile probation
department shall transfer a person who has been sen-
tenced under a determinate sentence to commitment
under Section 54.04011(c)(2), Family Code, or who has
been returned to the juvenile board or local juvenile pro-
bation department under Section 54.11(i)(1), Family
Code, to the custody of the Texas Department of Criminal
Justice on the person's 19th birthday, if the person has not
already been discharged or transferred, to serve the re-
mainder of the person's sentence on parole as provided by
Section 508.156, Government Code.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Nothing in the 2013 legislation
that authorized Travis County to pilot a local commitment
program required the county to discharge juveniles at a
certain age nor did anything prohibit it from discharging a
determinate sentence offender prior to the expiration of
the sentence. This section sets out in statute the discharge
requirements for juveniles committed to the Travis Coun-
ty program. A determinate sentence offender may be
discharged only when: the sentence expires or the person
is transferred to adult prison. If the determinate sentence
offender has not been transferred to prison or discharged
due to completion of the sentence, at age 19 the person is
transferred to the Texas Department of Criminal Justice
(TDCJ) parole. An indeterminate sentence offender may
be discharged earlier under other statutes but must be
discharged no later than the 19™ birthday as required by
Subsection (d).



129

Human Resources Code Sec. 152.00162. DE-
TERMINATE SENTENCE PAROLE. (a) Not later than
the 90th day before the date the juvenile board or local
juvenile probation department transfers a person to the
custody of the Texas Department of Criminal Justice for
release on parole supervision under Section 152.0016(g)
or 152.00161(e), the juvenile board or local juvenile
probation department shall submit to the Texas Depart-
ment of Criminal Justice all pertinent information relating
to the person, including:

(1) the juvenile court judgment;

(2) the circumstances of the person's offense;

(3) the person's previous social history and ju-
venile court records;

(4) the person's physical and mental health rec-

ord;

(5) a record of the person's conduct, employ-
ment history, and attitude while committed to the depart-
ment;

(6) a record of the sentence time served by the
person at the juvenile board or local juvenile probation
department as a result of a commitment under Section
54.04011(c)(2), Family Code, and in a juvenile detention
facility in connection with the conduct for which the
person was adjudicated; and

(7) any written comments or information pro-
vided by the juvenile board or local juvenile probation
department, local officials, family members of the person,
victims of the offense, or the general public.

(b) The juvenile board or local juvenile probation
department shall provide instruction for parole officers of
the Texas Department of Criminal Justice relating to
juvenile programs provided by the juvenile board or local
juvenile probation department. The juvenile boards and
local juvenile probation departments and the Texas De-

partment of Criminal Justice shall enter into a memoran-

dum of understanding relating to the administration of
this subsection.

¢) The Texas Department of Criminal Justice shall
grant credit for sentence time served by a person in the
custody of a juvenile board or local juvenile probation
department and in a juvenile detention facility, as record-
ed by the board or department under Subsection (a)(6). in
computing the person's eligibility for parole and dis-

charge from the Texas Department of Criminal Justice.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Section 152.00163 requires the
Travis County juvenile board or juvenile probation de-
partment to provide certain information to TDCJ prior to

transferring a juvenile for release on parole. Travis Coun-
ty is required to provide information about its programs to
TDCIJ and is required to enter into a Memorandum of
Understanding with TDCJ to administer that information
sharing. TDCJ must give a transferred juvenile credit on
his or her sentence for all time served in the custody of
the probation department after commitment, to include
time on parole, as well as time spent in juvenile detention
prior to the commitment.

Human Resources Code Sec. 152.00163. CHILD
WITH MENTAL ILLNESS OR INTELLECTUAL DIS-
ABILITY. (a) A juvenile board or local juvenile proba-
tion department shall accept a child with a mental illness
or an intellectual disability who is committed to the cus-
tody of the board or department.

(b) Unless a child is committed to the custody of a
juvenile board or local juvenile probation department

under a  determinate  sentence  under  Section
54.04011(c)(2), Family Code, the juvenile board or local
juvenile probation department shall discharge a child with

a mental illness or an intellectual disability from its cus-
tody if:

(1) the child has completed the minimum length

of stay for the child's committing offense; and

(2) the juvenile board or local juvenile proba-
tion department determines that the child is unable to
progress in the rehabilitation programs provided by the
juvenile board or local juvenile probation department

because of the child's mental illness or intellectual disa-
bility.

(c) If a child who is discharged from the custody of
a juvenile board or local juvenile probation department
under Subsection (b) as a result of mental illness is not
receiving court-ordered mental health services, the child's
discharge is effective on the earlier of:

(1) the date the court enters an order regarding
an application for mental health services filed under Sec-
tion 152.00164(b); or

(2) the 30th day after the date the application is

filed.

(d) If a child who is discharged from the custody of
a juvenile board or local juvenile probation department
under Subsection (b) as a result of mental illness is re-
ceiving court-ordered mental health services, the child's
discharge is effective immediately. If the child is receiv-
ing mental health services outside the child's home coun-
ty, the juvenile board or local juvenile probation depart-
ment shall notify the mental health authority located in
that county of the discharge not later than the 30th day
after the date that the child's discharge is effective.

(e) If a child who is discharged from the custody of
a juvenile board or local juvenile probation department
under Subsection (b) as a result of an intellectual disabil-
ity is not receiving intellectual disability services, the
child's discharge is effective on the 30th day after the date
that the referral is made under Section 152.00164(c).
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(f) If a child who is discharged from the custody of
a juvenile board or local juvenile probation department
under Subsection (b) as a result of an intellectual disabil-
ity is receiving intellectual disability services, the child's
discharge is effective immediately.

(2) If a child with a mental illness or an intellectual
disability is discharged from the custody of a juvenile
board or local juvenile probation department under Sub-
section (b), the child is eligible to receive continuity of
care services from the Texas Correctional Office on Of-
fenders with Medical or Mental Impairments under Chap-
ter 614, Health and Safety Code.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: The Texas Juvenile Justice De-
partment is required to accept the commitment of juve-
niles that have mental illness or an intellectual disability.
It is required to discharge an indeterminate sentence
offender who has completed the minimum length of stay
if the child is unable to progress in the rehabilitation
program due to that mental illness or intellectual disabil-
ity. This section applies that requirement to children
committed to Travis County’s local commitment pro-
gram. It also sets out requirements to ensure continued
services as appropriate.

Human Resources Code Sec. 152.00164. EXAMI-
NATION BEFORE DISCHARGE. (a) A juvenile board
or local juvenile probation department shall establish a
system that identifies children with mental illnesses or
intellectual disabilities who are in the custody of the
juvenile board or local juvenile probation department.

(b) Before a child who is identified as having a
mental illness is discharged from the custody of the juve-
nile board or local juvenile probation department under
Section 152.00163(b), the juvenile board or local juvenile
probation department shall arrange for a psychiatrist to
examine the child. The juvenile board or local juvenile
probation department shall refer a child requiring outpa-
tient psychiatric treatment to the appropriate mental
health authority. For a child requiring inpatient psychiat-
ric treatment, the juvenile board or local juvenile proba-
tion department shall file a sworn application for court-
ordered mental health services, as provided in Subchapter
C, Chapter 574, Health and Safety Code, if:

(1) the child is not receiving court-ordered
mental health services; and

(2) the psychiatrist who examined the child de-
termines that the child has a mental illness and the child
meets at least one of the criteria listed in Section 574.034,
Health and Safety Code.

(c) Before a child who is identified as having an in-
tellectual disability under Chapter 593, Health and Safety
Code, is discharged from the custody of a juvenile board
or local juvenile probation department under Section
152.00163(b), the department shall refer the child for
intellectual disability services if the child is not receiving
intellectual disability services.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: Prior to discharging a juvenile
due to mental illness or intellectual disability, TJJD must
have the child examined and ensure appropriate services
for the child. This section places the same requirements
on Travis County.

Human Resources Code Sec. 152.00165. TRANS-
FER OF CERTAIN CHILDREN SERVING DETERMI-
NATE SENTENCES FOR MENTAL HEALTH SER-
VICES. (a) A juvenile board or local juvenile probation
department may petition the juvenile court that entered
the order of commitment for a child for the initiation of
mental health commitment proceedings if the child is
committed to the custody of the juvenile board or local
juvenile probation department under a determinate sen-
tence under Section 54.04011(c)(2), Family Code.

(b) A petition made by a juvenile board or local ju-
venile probation department shall be treated as a motion
under Section 55.11, Family Code, and the juvenile court
shall proceed in accordance with Subchapter B, Chapter
55, Family Code.

(c) A juvenile board or local juvenile probation de-
partment shall cooperate with the juvenile court in any
proceeding under this section.

(d) The juvenile court shall credit to the term of the
child's commitment to a juvenile board or local juvenile
probation department any time the child is committed to
an inpatient mental health facility.

(e) A child committed to an inpatient mental health
facility as a result of a petition filed under this section
may not be released from the facility on a pass or fur-
lough.

() If the term of an order committing a child to an
inpatient mental health facility is scheduled to expire
before the end of the child's sentence and another order
committing the child to an inpatient mental health facility
is not scheduled to be entered, the inpatient mental health
facility shall notify the juvenile court that entered the
order of commitment committing the child to a juvenile
board or local juvenile probation department. The juve-
nile court may transfer the child to the custody of the
juvenile board or local juvenile probation department,
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transfer the child to the Texas Department of Criminal
Justice, or release the child under supervision, as appro-

priate.

Commentary by Kaci Singer

Source: SB 1149

Effective Date: September 1, 2015

Applicability: Applies to proceedings involving juveniles
committed to the Travis County local post-adjudication
secure correctional facility for offenses occurring on or
after December 1, 2013.

Summary of Changes: The Texas Juvenile Justice De-
partment (TJJD) is required to discharge an indeterminate
sentence offender who has completed a minimum length
of stay but cannot progress in the rehabilitation program
due to mental illness or intellectual disabilities. Determi-
nate sentence offenders, however, cannot be discharged
due to the nature of having a sentence for a term of years.
TJJID has statutory authority to petition the juvenile court
for the initiation of mental health commitment proceed-
ings when appropriate for such youth. This section ex-
tends that provision to Travis County.

Human Resources Code Sec. 202.010.SUNSET
PROVISION. The Texas Juvenile Justice Board and the
Texas Juvenile Justice Department are subject to Chapter
325, Government Code (Texas Sunset Act). Unless con-
tinued in existence as provided by that chapter, the board
and the department are abolished September 1, 2021
[2647].

Commentary by Nydia Thomas

Source: SB 1630

Effective Date: September 1, 2015

Applicability: Applies to the operations of the Texas
Juvenile Justice Department on or after the effective date.
Summary of Changes: Nearly every state agency is
subject to the Sunset review process on a 10 to 12- year
cycle as required by the Texas Sunset Act. (Chapter 325
of the Government Code). The sunset process refers to
the formal method used by the Texas Legislature to assess
the continuing need for a state agency to exist. Courts and
universities are not subject to review, however, certain
agencies, such as the Board of Pardons and Parole, may
be reviewed but not abolished. An agency undergoing
sunset review by the Sunset Commission is automatically
abolished unless a bill authorizes its continued existence.
The Legislature can change the review date of any agency
at any time. In 2011, Senate Bill 653 provided that the
Texas Juvenile Justice Department (TJJD) would undergo
a sunset review in 2017. As amended this session, Sec-
tion 202.010, Human Resources Code extends the sunset
review date for TJJD from 2017 to 2021.

Human Resources Code Sec. 203.017. REGION-
ALIZATION PLAN. (a) The department shall develop

and the board shall adopt a regionalization plan for keep-
ing children closer to home in lieu of commitment to the

secure facilities operated by the department under Subtitle
C.

(b) The department shall consult with juvenile

probation departments in developing a regionalization
plan, including the identification of:

(1) post-adjudication facility capacity that may
be dedicated to support the plan; and

(2) resources needed to implement the plan.

(¢) The regionalization plan must define regions of
the state to be served by facilities operated by juvenile
probation departments, counties, halfway houses, or
private operators, based on the post-adjudication facilities
identified as being available for the purpose of the plan.

(d) The department shall ensure that each region
has defined, appropriate, research-based programs for the
target populations under the regionalization plan.

(e) The regionalization plan must:

(1) include a budget review, redirection of
staff, and funding mechanisms necessary to support the

plan;

(2) create a new division of the department re-
sponsible for administering the regionalization plan and
monitoring program quality and accountability;

3) include sufficient mechanisms to divert at

least:

(A) 30 juveniles from commitment to
secure facilities operated by the department for the state
fiscal year beginning September 1, 2015; and

(B) 150 juveniles from commitment to
secure facilities operated by the department for the state

fiscal year beginning September 1, 2016; and
(4) for the state fiscal year beginning Septem-

ber 1, 2017, and each subsequent state fiscal year, include
any savings that are generated by the decreases in the
population of the secure facilities operated by the depart-
ment under Subtitle C that exceed the cost of implement-

ing the plan.
(f) The division created under Subsection (€)(2)

shall:
(1) approve plans and related protocols to ad-
minister the developed regional model;
(2) provide training on best practices for all lo-

cal probation departments affected by the regionalization
plan;

(3) assist in research-based program develop-

ment;

(4) monitor contract and program measures for
the regionalization plan;

(5) analyze department data to provide clear
guidance to local probation departments on outcome
measures; and

(6) report on performance of specific programs
and placements to assist in implementing best practices

and maximize the impact of state funds.
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(2) A region is eligible for funding to support evi-
dence-based, intensive in-home services only if the region
meets the performance standards established by the de-
partment and adopted in contracts for placement and
Services.

(h) The department shall adopt rules to allow the
local probation departments implementing the regionali-
zation plan to access the data submitted by those depart-
ments in the state juvenile case management system for
planning and research purposes.

(i) The regionalization plan developed under this
section must be finalized not later than August 31, 2016.

(j) For the state fiscal years beginning September
1, 2015, and September 1, 2016, the legislature shall

appropriate funds necessary to develop and initiate the
implementation of the regionalization plan. Funds appro-
priated for this purpose may not be offset by projected
savings generated by the decreases in the population of
the secure facilities operated by the department under
Subtitle C. This subsection and Subsection (i) expire
September 1, 2017.

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2015

Applicability: Applies to the operations of the Texas
Juvenile Justice Department on or after the effective date.
Summary of Changes: Section 203.010 requires the
Texas Juvenile Justice Department (TJJD) and its govern-
ing board to develop and adopt a regionalization plan for
keeping juveniles closer to home as an alternative to
commitment to the TJJD state secure correctional facili-
ties. TJJD must consult with juvenile probation depart-
ments in developing the plan to identify post-adjudication
facility capacity that may be dedicated to support the plan
and to identify the resources necessary for implementa-
tion at the local level.

Subsection (c) specifies that the plan must define
regions of the state to be served by facilities operated by
juvenile probation departments, counties, halfway houses,
or private operators, based on the post-adjudication facili-
ties identified as being available for the purposes of the
plan. TJJD is required in Subsection (d) to ensure that
each region has defined, appropriate, research-based
programs for the target populations under the regionaliza-
tion plan.

Subsection (e) requires the plan to include a budg-
et review, redirection of staff, and funding mechanisms
necessary to support the plan. TJJD must modify its or-
ganizational structure to add new division that will be
responsible for administering the regionalization plan and
monitoring program quality and accountability. This new
division is required to: 1) approve plans and related
protocols to administer the regionalization plan; 2) pro-
vide training on best practices for all local probation

departments affected by the regionalization plan; 3) assist
in research-based program development; 4) monitor con-
tract and program measures for the developed regional
model; 5) analyze department data to provide clear guid-
ance to local probation departments on outcome
measures; and 6) report on performance of specific pro-
grams and placements to assist in implementing best
practices and maximize the impact of state funds.

Subsection (e) also requires the plan to include suf-
ficient mechanisms for diverting at least 30 juveniles
from commitment to TJJD for FY 2016 and 150 for state
fiscal year 2016. Beginning with FY 2018 and each
subsequent fiscal year, the plan must include any savings
that are generated by the decreases in the population of
TJID secure facilities that exceed the cost of implement-
ing the plan. The plan must be finalized no later than
August 31, 2016. For fiscal years 2016 and 2017, the
Legislature shall appropriate funds necessary to develop
and initiate the implementation of the plan. Funds appro-
priated for this purposes may not be offset by projected
saving generated by the decreases in the population of
TJJD secure facilities.

Sec. 203.018. SPECIALIZED PROGRAMS AND
SPECIAL PROJECTS. (a) The department shall develop
specialized programs for children with a determinate
sentence and children committed under Section 54.04013,
Family Code. The programs must ensure safety and
security for committed children and provide developmen-
tally appropriate program strategies.

(b) The department shall establish performance-
based goals related to improved outcomes that:

(1) must include measures to reduce recidi-
vism; and

(2) shall include other well-being outcome
measures.

(c) The department shall use case review strategies
to identify children in department facilities who can safe-
ly and appropriately be transferred to alternative local
placements or halfway houses, placed on parole, or dis-
charged from the department.

(d) The department shall study and report to the
board on the potential for repurposing existing secure
facilities for the confinement of children with a determi-
nate _sentence or children committed under Section
54.04013, Family Code, or for other purposes.

(e) The department or any local probation depart-
ment may not use or contract with a facility that was
constructed or previously used for the confinement of
adult offenders.

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2015

Applicability: Applies to contracts entered into on or
after the effective date.
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Summary of Changes: The most substantive portion of
this section is Subsection (e), which prohibits the Texas
Juvenile Justice Department (TJJID) and local juvenile
probation departments from using or contracting to use a
facility that was either constructed for the confinement of
adult offenders or was previously used for the confine-
ment of adult offenders. The rest of this section requires
certain actions by TJJD, the majority of which are already
required by statute or otherwise being followed by TJID,
such as specialized treatment for committed juveniles and
identification of alternative placements for committed
juveniles. This section also requires TJID to establish
performance-based goals related to improved outcomes
that include measures to reduce recidivism and other
well-being outcome measures and to report to the TJID
report on the possibilities of repurposing its existing
facilities.

Human Resources Code Sec. 221.003. RULES
CONCERNING MENTAL HEALTH SCREENING
INSTRUMENT AND RISK AND NEEDS ASSESS-
MENT INSTRUMENT; ADMISSIBILITY OF STATE-
MENTS. (b-1) Any risk and needs assessment instrument
or process that is provided or approved by the department
for a juvenile probation department to use under Subsec-
tion (b) must be a validated instrument or process.

Commentary by Nydia Thomas

Source: SB 1630

Effective Date: September 1, 2015

Applicability: Applies to risk and needs assessments
administered on or after the effective date.

Summary of Changes: In 2009, the Legislature mandat-
ed the use of a risk and needs assessment (sometimes
called “RANA”) on each child under the jurisdiction of
the juvenile probation department. The statute requires
the risk assessment to be administered to every juvenile
prior to disposition of the juvenile’s case. Subsection (b)
requires the use of a “validated” risk and needs assess-
ment instrument or process approved by the TJID. A
screening tool is considered validated upon a determina-
tion that the instrument measures what it is intended to
measure regarding a target population. Newly added
Subsection (b-1) clarifies that any risk and needs assess-
ment instrument or process that is provided or approved
by TJID for the use by a juvenile probation department
must be a validated instrument or process. In addition to
other disposition purposes, the assessment will be utilized
to identify the behavioral health or special needs of juve-
niles in order for the court or jury to make the special
commitment findings required under Section 54.04(d) of
the Family Code as amended this session. Subsection (d),
however, contains language regarding jury findings that
may have been a legislative oversight. It is important to
note that under Texas law, juries are not permitted in

juvenile cases, other than for determinate sentencing, to
make dispositional findings.

Human Resources Code Sec. 223.001. DETER-
MINATION OF AMOUNT OF STATE AID. (a) The
department shall annually allocate funds for financial
assistance to juvenile boards to provide juvenile services
according to current estimates of the number of juveniles
in each county, a basic probation funding formula for
departments that clearly defines what basic probation
entails and which services are provided, and other factors
the department determines are appropriate.

(b) The legislature may appropriate the amount of
state aid necessary to supplement local funds to maintain
and improve statewide juvenile services that comply with
department standards and to initiate and support the re-
gionalization plan under Section 203.017 so that savings
are generated by decreases in the population of depart-
ment facilities operated under Subtitle C.

(c) The department shall [may] set aside a portion
of the funds appropriated to the department for discre-
tionary state aid to fund programs designed to address
special needs or projects of local juvenile boards, includ-
ing projects dedicated to specific target populations based
on risk and needs, and with established recidivism reduc-
tion goals. The department shall develop discretionary
grant funding protocols based on documented, data-
driven, and research-based practices.

(d) The department shall reimburse counties for the
placement of children in the regional specialized program
at a rate that offers a savings to the state in relation to the
average cost per day for confining a child in a department
facility operated under Subtitle C.

(e) The department may not adversely impact the
state aid for a juvenile board or a juvenile probation de-
partment that does not enter into a contract to serve youth
from other counties, or does not act as a regional facility.

(f) A juvenile board or juvenile probation depart-
ment may not be required to accept a child for placement
in _a post-adjudication correctional facility, unless the
child is subject to an order issued by a juvenile court
served by that board or department.

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2015

Applicability: State aid beginning in Fiscal Year 2015
Summary of Changes: Family Code Section 223.001(a)
provides that the Texas Juvenile Justice Department’s
(TJID) determination of state aid to counties is to be
based on the current juvenile population estimates in the
county as well as other factors determined appropriate by
TJID. SB 1630 amends this to also require it be based on
a “basic probation funding formula for departments that
clearly defines what basic probation entails and what
services are provided.”
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Subsection (b) is amended so that, in addition to
being permitted to appropriate the amount of state aid
necessary to supplement local funds to maintain and
improve statewide juvenile services that comply with
TJID standards, the legislature is also permitted to appro-
priate the amount of state aid necessary to initiate and
support the regionalization plan so that savings are gener-
ated by decreases in the population of TJJD facilities.

The statute currently permits, but does not require
TJID to set aside a portion of state aid funds to address
special needs or projects of juvenile boards. Subsection
(¢) has been amended to now require TJJD to set aside
this money for what is now referred to as “discretionary
state aid” for special needs or projects. This includes
“projects dedicated to specific target populations based on
risk and needs, and with established recidivism reduction
goals.” TJID is further required to develop discretionary
grant-funding protocols based on documented, data-
driven, and research-based practices.

While SB 1630 includes no requirements that the
counties participate in the regionalization plan, it does
include a funding incentive to do so. This funding incen-
tive is in Family Code Section 223.001(d), which requires
TJID to reimburse counties for the placement of children
in the regional specialized program at a rate that offers a
savings to the state in relation to the average cost per day
for confining a child in a TJJD facility. In order to im-
plement this funding incentive, it will be necessary for
TJID to define which children have been diverted from
commitment as a result of the “regional specialized pro-
gram.”

Not only does SB 1630 include no requirement for
counties to participate in the regionalization plan, Family
Code Subsection 223.001(e) specifically prohibits TJJD
from adversely impacting the state aid for a juvenile
board or probation department either does not enter into a
contract to serve youth from other counties or that does
not act as a regional facility. Subsection (f) provides that
no juvenile board or juvenile probation department may
be required to accept a child for placement in a post-
adjudication facility unless the juvenile court with juris-
diction in that county orders it.

Human Resources Code Sec. 242.009. JUVENILE
CORRECTIONAL OFFICERS; STAFFING. (b) The
department shall provide competency-based training to
each juvenile correctional officer employed by the de-
partment, which must include on-the-job training. Each
officer must complete at least 300 hours of training in the
officer's first year of employment, with at least 240 [300]
hours of training [;-which-must-inelade-on-thejob—train-
ing;] before the officer independently commences the
officer's duties at the facility. The officer must demon-
strate competency in the trained subjects as required by

the department. The training must provide the officer with
information and instruction related to the officer's duties,
including information and instruction concerning:

(1) the juvenile justice system of this state, in-
cluding the juvenile correctional facility system;

(2) security procedures;

(3) the supervision of children committed to the
department;

(4) signs of suicide risks and suicide precau-
tions;

(5) signs and symptoms of the abuse, assault,
neglect, and exploitation of a child, including sexual
abuse, sexual assault, and human trafficking, and the
manner in which to report the abuse, assault, neglect, or
exploitation of a child,

(6) the neurological, physical, and psychologi-
cal development of adolescents;

(7) department rules and regulations, including
rules, regulations, and tactics concerning the use of force;

(8) appropriate restraint techniques;

(9) the Prison Rape Elimination Act of 2003
(42 U.S.C. Section 15601, et seq.);

(10) the rights and responsibilities of children
in the custody of the department;

(11) interpersonal relationship skills;

(12) the social and cultural lifestyles of children
in the custody of the department;

(13) first aid and cardiopulmonary resuscita-
tion;

(14) counseling techniques;

(15) conflict resolution and dispute mediation,
including de-escalation techniques;

(16) behavior management;

(17) mental health issues;

(18) employee rights, employment discrimina-
tion, and sexual harassment; and

(19) trauma-informed care.

Commentary by Nydia Thomas

Source: HB 2372

Effective Date: September 1, 2015

Applicability: Applies to correctional officers hired on or
after the effective date.

Summary of Changes: Under current law, Section
242.009 of the Human Resources Code requires the Texas
Juvenile Justice Department to provide all juvenile cor-
rectional officers with 300 hours of training, including
on-the-job training, before the officer can independently
assume the duties of a correctional officer. In the seven
years since the major juvenile justice reforms of SB 107
were enacted, the TJJD Juvenile Justice Training Acade-
my has been established to provide enhanced curriculum
and a structured plan for orientation and professional
development for juvenile correctional officers in state
institutions. Most notably, the 300 hours of training re-
quired under the current provision has posed practical
impediments to agency training providers and has im-
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pacted the ability to supervise youth while the correc-
tional officer continues to receive on-the-job-training.
The mandatory training includes 18 topics outlined in
agency administrative rules and applies to full-time and
part-time officers employed by the Texas Juvenile Justice
Department (TJID).

This amendment retains the current minimum 300-
hour basic training requirement for TJJD juvenile correc-
tional officers (JCO) mandated in Human Resources
Code Section 242.009 (a) and clarifies that each officer
must complete at least 240 hours of training before inde-
pendently beginning duties at a facility. TJJD must de-
velop and provide competency-based training to fulfill the
requirements of this bill. Each correctional officer must
complete at least 300 hours of training in the first year of
employment and demonstrate competency in the trained
subject.

Human Resources Code Sec. 261.101. DUTIES
AND POWERS. (a) The independent ombudsman shall:

(1) review the procedures established by the
board and evaluate the delivery of services to children to
ensure that the rights of children are fully observed;

(2) review complaints filed with the independ-
ent ombudsman concerning the actions of the department
and investigate each complaint in which it appears that a
child may be in need of assistance from the independent
ombudsman,;

(3) conduct investigations of complaints, other
than complaints alleging criminal behavior, if the office
determines that:

(A) a child committed to the department
or the child's family may be in need of assistance from
the office; or

(B) a systemic issue in the department's
provision of services is raised by a complaint;

(4) review or inspect periodically the facilities
and procedures of any institution or residence in which a
child has been placed by the department, whether public
or private, to ensure that the rights of children are fully
observed,;

(5) provide assistance to a child or family who
the independent ombudsman determines is in need of
assistance, including advocating with an agency, provid-
er, or other person in the best interests of the child;

(6) review court orders as necessary to fulfill its
duties;

(7) recommend changes in any procedure relat-
ing to the treatment of children committed to the depart-
ment;

(8) make appropriate referrals under any of the
duties and powers listed in this subsection;

(9) supervise assistants who are serving as ad-
vocates in their representation of children committed to
the department in internal administrative and disciplinary
hearings;

(10) review reports received by the department
relating to complaints regarding juvenile probation pro-
grams, services, or facilities and analyze the data con-
tained in the reports to identify trends in complaints;
[and]

(11) report a possible standards violation by a
local juvenile probation department to the appropriate
division of the department; and

(12) immediately report the findings of any in-
vestigation related to the operation of a post-adjudication
correctional facility in a county to the chief juvenile pro-
bation officer and the juvenile board of the county.

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2015

Applicability: Actions of the Office of Independent
Ombudsman occurring on or after September 1, 2015
Summary of Changes: If the Office of Independent
Ombudsman investigates allegations occurring in a post-
adjudication secure correctional facility, the Office must
report the findings to the chief juvenile probation officer
and juvenile board of the county in which the facility is
located.

Human Resources Code Sec. 261.101. DUTIES
AND POWERS. (e) Notwithstanding any other provision
of this chapter, the powers of the office include:

(1) [are-limited-te] facilities operated and ser-
vices provided by the department under Subtitle C;

(2) post-adjudication correctional facilities un-
der Section 51.125, Family Code;

(3) any other residential facility in which a
child adjudicated as having engaged in conduct indicating
a need for supervision or delinquent conduct is placed by
court order; and

(4) the investigation of complaints alleging a
violation of the rights of the children placed in a facility
described by Subdivision (2) or (3).

Commentary by Kaci Singer

Source: SB 1630

Effective Date: September 1, 2015

Applicability: Actions of the Office of Independent
Ombudsman occurring on or after September 1, 2015
Summary of Changes: The Office of Independent Om-
budsman (OIO) currently has responsibilities and authori-
ty limited to Texas Juvenile Justice Department (TJJD)
facilities, contract facilities, and programs serving juve-
niles committed to TJID. In 2013 and 2014, allegations
surfaced regarding conduct occurring at other facilities,
specifically a facility not operated or regulated by TJJD
but that accepted juveniles who had been placed there by
a juvenile court as a term of probation. Several bills and
various language iterations circulated throughout the
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session in an effort to extend the authority of the OIO
beyond TJJID facilities. Some have argued that an inde-
pendent office that parents and children could contact and
that could come to facilities with a different purpose than
regulatory entities would serve to enhance the safety of
children. Opponents argued that there is sufficient over-
sight and cited concerns about duplicative work. This is
the version that ultimately passed. It provides that the
powers of the OIO include the investigation of complaints
alleging a violation of the rights of the children placed in
a post-adjudication correctional facility regulated by
TJID or placed in any other residential facility as a term
of probation.

It bears noting that legislation did not expressly ex-
tend the authority of the Ombudsman to include the same
responsibilities and authorities as exist with TJJD facili-
ties and services. For example, Section 261.102, Human
Resources Code, which protects TJJD employees from
retaliation for cooperating with the Ombudsman, was not
extended to employees of the newly added facilities.
Additionally, Sections 261.151 and 261.152, which allow
the Ombudsman access to governmental and private
provider records involving TJJD youth were not extended
to include the records of youth on probation at the newly
added facilities. Further, Section 261.056, which pro-
vides that the communication between a TJJD youth and
the Ombudsman is privileged and confidential, was not
extended to communication between the Ombudsman and
a child on probation. Also not extended was the require-
ment that the Ombudsman report to the governor, lieuten-
ant governor, speaker of the house, state auditor and
office of inspector general any particularly serious or
flagrant case of abuse or injury, problem concerning the
administration of a TJJD program or operation, problem
concerning the delivery of services in a facility, or inter-
ference by TJID with an investigation. Although these
changes were not made, testimony at hearings and a re-
view of bill analyses suggests that the legislative intent
was likely for the Ombudsman to have the same authority
and responsibilities with regard to children in facilities as
a condition of probation that exists for children commit-
ted to TJID.

Health and Safety Code

Health and Safety Code, Sec. 532.0131. FOREN-
SIC WORK GROUP. (a) In this section, "forensic pa-

tient" and "forensic services" have the meanings assigned
by Section 532.013.

(b) The commissioner shall establish a work group
of experts and stakeholders to make recommendations
concerning the creation of a comprehensive plan for the
effective coordination of forensic services.

(c) The work group must have not fewer than nine

members, with the commissioner selecting the total num-

ber of members at the time the commissioner establishes

the work group.
(d) The executive commissioner of the Health and

Human Services Commission shall appoint as members
of the work group:

(1) a representative of the department;

(2) a representative of the Texas Department of
Criminal Justice;

(3) a representative of the Texas Juvenile Jus-
tice Department;

(4) a representative of the Texas Correctional
Office on Offenders with Medical or Mental Impair-
ments;

(5) a representative of the Sheriff's Association

of Texas;

(6) a superintendent of a state hospital with a
maximum security forensic unit;
(7) a representative of a local mental health au-

thority:;

(8) a representative of the protection and advo-
cacy system of this state established in accordance with
42 U.S.C. Section 15043, appointed by the administrative
head of that system; and

(9) additional members as needed to comply
with the number of members selected by the commission-
er, who must be recognized experts in forensic patients or
persons who represent the interests of forensic patients,
and who may be advocates, family members, psychia-
trists, psychologists, social workers, psychiatric nurses, or
representatives of hospitals licensed under Chapter 241 or
571.

(¢) In developing recommendations, the work
group may use information compiled by other work
groups in the state, especially work groups for which the
focus is mental health issues.

(f) Not later than July 1, 2016, the work group es-
tablished under this section shall send a report describing
the work group's recommendations to the lieutenant gov-
ernor, the speaker of the house of representatives, and the
standing committees of the senate and the house of repre-
sentatives with primary jurisdiction over forensic ser-
vices.

(g) The executive commissioner of the Health and

Human Services Commission may adopt rules as neces-
sary to implement this section.

(h) The work group established under this section
is dissolved and this section expires November 1, 2019.

Commentary by John Gonzales

Source: HB 1507

Effective Date: May 28, 2015

Applicability: Applies to the Forensic Work Group cre-
ated on or after the effective date.

Summary of Changes: In an attempt to improve
statewide mental health services, the Legislature added
two sections to the newly re-titled Health and Safety
Code Chapter 532, Organization of the Texas Health
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Services. The commissioner of the Health State Services
is to appoint a forensic director who is responsible for an
array of duties to coordinate and oversee statewide foren-
sic services and identify issues so that they may be ad-
dress. The commissioner shall by appointment form a
workgroup of stakeholders to make recommendations for
a comprehensive plan to improve forensic services
statewide and file a report by July 1, 2015. The Texas
Juvenile Justice Department is required to be a part of the
workgroup. A “forensic patient" means a person with
mental illness who is examined on the issue of competen-
cy to stand trial by an expert appointed under Subchapter
B, Chapter 46B, Code of Criminal Procedure, Incompe-
tency to Stand Trial, which applies in juvenile cases. If a
juvenile is determined to be unfit to stand trial, the person
becomes a forensic patient as defined by this amendment
and would be ordered to undergo forensic services which
include competency determination, restoration and other
mental health services provided by community or state
facilities.

Penal Code

Penal Code Sec. 39.04. VIOLATIONS OF THE
CIVIL RIGHTS OF PERSON IN CUSTODY; IM-
PROPER SEXUAL ACTIVITY WITH PERSON IN
CUSTODY. (a) An official of a correctional facility or
juvenile facility, an employee of a correctional facility or
juvenile facility, a person other than an employee who
works for compensation at a correctional facility or juve-
nile facility, a volunteer at a correctional facility or juve-
nile facility, or a peace officer commits an offense if the
person intentionally:

(1) denies or impedes a person in custody in
the exercise or enjoyment of any right, privilege, or im-
munity knowing his conduct is unlawful; or

(2) engages in sexual contact, sexual inter-
course, or deviate sexual intercourse with an individual in
custody or, in the case of an individual in the custody of
the Texas Juvenile Justice Department or placed in a
juvenile facility [Yeuth-Commission], employs, authoriz-
es, or induces the individual to engage in sexual conduct
or a sexual performance.

(b) An offense under Subsection (a)(1) is a Class
A misdemeanor. An offense under Subsection (a)(2) is a
state jail felony, except that an offense under Subsection
(a)(2) is a felony of the second degree if the offense is
committed against:

(1) an individual in the custody of the Texas
Juvenile Justice Department or placed in a juvenile facili-
ty [Youth-Commission]; or

(2) a juvenile offender detained in or commit-
ted to a correctional facility [the-eoperation—of-which—is
finaneced primarihy-with-state funds].

Commentary by Kaci Singer

Source: SB 183

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: It is a Class A misdemeanor for
an official, employee, contract employee, or volunteer of
a correctional facility to deny or impede the civil rights of
a person in custody. It is also a violation of law for those
individuals to engage in sexual contact, sexual inter-
course, or deviate sexual intercourse with a person in
custody. Under current law, the offending conduct is a
state jail felony but the offense classification and may be
enhanced to a second degree felony if the person is in the
custody of the Texas Juvenile Justice Department (TJID)
or is a juvenile offender detained in or committed to a
correctional facility, the operation of which was financed
primarily with state funds. This means that it is a second
degree felony to engage in sexual activity with some
juveniles and a state jail felony to do so with others; the
only distinction between the two was whether the facility
in which they are housed is primarily financed with state
dollars or county dollars. This session, subsection (b) was
amended to eliminate this distinction. It is now a second
degree felony for an official, employee, contract employ-
ee, or volunteer of any juvenile facility to engage in sexu-
al contact, sexual intercourse or deviate sexual inter-
course with an individual in the custody of TJJD or
placed in a juvenile facility. Another disparity between
offenses based on where a juvenile is in custody exists
with regard to the eurrent elements of subsection (a)(2),
which provides that it is an offense for an individual to
employ, authorize, or induce an individual in the custody
of TJID to engage in sexual conduct or sexual perfor-
mance; this was changed to include an individual placed
in a juvenile facility.

It should be noted that the change in the definition
of correctional facility—te no longer includes a juvenile
facility (as discussed below). In addition, the fact that it
is unlawful to detain a juvenile offender in an adult cor-
rectional facility renders subsection (b)(2) meaningless
now. This does not pose an issue, though, because all
juvenile offenders in custody are covered by subsection

(b)(D).

Penal Code Sec. 39.04. VIOLATIONS OF THE
CIVIL RIGHTS OF PERSON IN CUSTODY; IM-
PROPER SEXUAL ACTIVITY WITH PERSON IN
CUSTODY. (e) [A)] any place described by Section
1.07(a)(14)[;er

" [ . : oy " . Hi : .

5102 Family Code].

(2) "Custody" means the detention, arrest, or
confinement of an adult offender, [ef] the detention of a
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juvenile offender, or the commitment of a juvenile of-
fender to a correctional facility or juvenile facility [eper
ated-by-or-underacontract-with-the TexasYouth-Com-
fovenile board].

(2-a) "Juvenile facility" means a facility for the
detention or placement of juveniles under juvenile court
jurisdiction and that is operated wholly or partly by the
Texas Juvenile Justice Department, a juvenile board, or
another governmental unit or by a private vendor under a
contract with the Texas Juvenile Justice Department,
juvenile board, or governmental unit.

Commentary by Kaci Singer

Source: SB 183

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date

Summary: Under the current law, a correctional facility
in Section 39.04, Penal Code, included, by definition, a
juvenile detention facility and post-adjudication secure
correctional facility. During the session, some policy-
makers were unclear whether this statute covered juvenile
facilities. Therefore, juvenile facility was separately de-
fined. This has no substantive impact on this statute.

Penal Code Sec. 39.04. VIOLATIONS OF THE
CIVIL RIGHTS OF PERSON IN CUSTODY; IM-
PROPER SEXUAL ACTIVITY WITH PERSON IN
CUSTODY. (f) An employee of the Texas Department
of Criminal Justice, the Texas Juvenile Justice Depart-
ment [Yeuth-Commisston], a juvenile facility, or a local
juvenile probation department commits an offense if the
employee engages in sexual contact, sexual intercourse,
or deviate sexual intercourse with an individual who the
employee knows is under the supervision of the Texas
Department of Criminal Justice, Texas Juvenile Justice
Department [department—commission], or probation
department but not in the custody of the Texas Depart-
ment of Criminal Justice, Texas Juvenile Justice Depart-
ment [departmentcommission], or probation department.

Commentary by Kaci Singer

Source: SB 183

Effective Date: September 1, 2015

Applicability: Applies to an offense committed on or
after the effective date.

Summary of Changes: Despite the heading of this stat-
ute, which refers to people in custody, in certain circum-
stances it is a violation of law to engage in sexual contact
or sexual intercourse with persons not in custody. It is
currently a state jail felony for an employee of the Texas
Department of Criminal Justice (TDCJ), the Texas Juve-
nile Justice Department (TJID), or a local juvenile proba-
tion department to engage in sexual contact, sexual inter-
course, or deviate sexual intercourse with a person under

the supervision of TDCJ, TJJD, or the juvenile probation
department but not in custody. This change extends the
applicability of this offense to an employee of a juvenile
facility since not all employees of juvenile facilities are
employees of juvenile probation departments. It bears
noting that while it is an offense for a contract employee
or volunteer to engage in sexual activity with a person in
custody; the violation involving persons under supervi-
sion but not in custody does not apply to those individu-
als.

Juvenile Records Advisory Committee

AN ACT relating to the creation of an advisory
committee to examine and recommend revisions to any
state laws pertaining to juvenile records.

SECTION 1. DEFINITIONS. In this Act:

(1) "Advisory committee" means the Juvenile
Records Advisory Committee appointed under Section 2
of this Act.

(2) "Board" means the Texas Juvenile Justice
Board.

SECTION 2. JUVENILE RECORDS ADVISO-
RY COMMITTEE. Not later than December 1, 2015, the
board shall appoint an advisory committee to develop a
plan for studying, reorganizing, and comprehensively
revising Chapter 58, Family Code, and any other relevant
laws pertaining to juvenile records.

SECTION 3. APPOINTMENTS; PRESIDING
OFFICER. (a) In making appointments to the advisory
committee, the board shall include members who are
interested parties, including:

(1) chief juvenile probation officers;

(2) juvenile prosecutors;

(3) juvenile defense attorneys;

(4) juvenile court judges;

(5) justice court or municipal court judges;

(6) court administrators or court clerks;

(7) peace officers;

(8) representatives of the Department of Public
Safety;

(9) representatives of the Department of Fami-
ly and Protective Services;

(10) representatives of the Texas Juvenile Jus-
tice Department;

(11) juvenile justice advocates;

(12) individuals with expertise in federal rec-
ords and federal immigration policy;

(13) members of the public; and

(14) any other individuals that the board con-
siders necessary to accomplish the duties of the advisory
committee.

(b) The board shall designate one of the members
as presiding officer of the advisory committee.

SECTION 4. REPORT. (a) Not later than No-
vember 1, 2016, the advisory committee shall submit to
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the legislature and the board the recommendations for
revisions to Chapter 58, Family Code, and any other
relevant laws pertaining to juvenile records and a copy of
the plan developed by the committee under Section 2 of
this Act to produce those recommendations.

(b) The advisory committee may submit:

(1) preliminary recommendations at any time
before submitting the report required under Subsection (a)
of this section; and

(2) follow-up recommendations at any time af-
ter submitting the report required under Subsection (a) of
this section.

SECTION 5. COMPENSATION. Members of
the advisory committee serve without compensation and
are not entitled to reimbursement for expenses.

SECTION 6. APPLICATION OF LAWS GOV-
ERNING ADVISORY COMMITTEES. The advisory
committee is not subject to Chapter 2110, Government
Code.

SECTION 7. EXPIRATION DATE. The adviso-
ry committee is abolished and this Act expires December
31, 2018.

SECTION 8. EFFECTIVE DATE. This Act takes
effect immediately if it receives a vote of two-thirds of all
the members elected to each house, as provided by Sec-
tion 39, Article III, Texas Constitution. If this Act does
not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2015.

Commentary by Nydia Thomas

Source: HB 431

Effective Date: May 28, 2015

Applicability: Applies to the appointment and fulfillment
of the responsibilities of the Juvenile Records Advisory
Committee on or after the effective date.

Expiration: The work of the advisory committee will
expire on December 31, 2018.

Summary of Changes: In 2013, the Texas Legislature
established a Fingerprint Advisory Committee under SB
1769 to examine the fingerprinting practices of juvenile
offenders in Texas. The advisory committee recommen-
dations contained in SB 1769: A Report on the Finger-
printing Juvenile Fingerprinting Practices in Texas,
resulted in the enactment of SB 409, which limits the
disclosure of certain misdemeanor records in the Juvenile
Justice Information System (JJIS) records repository and
HB 431, which establishes a practitioner workgroup to
conduct a comprehensive examination of Chapter 58 of
the Family Code.

HB 431 requires the Texas Juvenile Justice De-
partment (TJJD) to establish an advisory committee that
will be responsible for developing a plan to study, reor-
ganize and comprehensively revise Chapter 58 of the
Family Code. The bill requires the TJID to identify and
appoint a cross-section of juvenile justice stakeholders by

December 1, 2015 to the Juvenile Justice Records Advi-
sory Committee. The committee will be required to sub-
mit a report of recommendations and any preliminary or
follow-up report to the legislature and the TJJD board by
November 1, 2016. Participants will not be paid or reim-
bursed for expenses associated with service on the com-
mittee and will not be subject to state laws governing
advisory committees. The Juvenile Records Advisory
Committee and the responsibilities outlined in the Act
will expire on December 31, 2018.

Task Force on Improving Outcomes for Juveniles
Adjudicated of Sexual Offenses

AN ACT relating to establishing a task force to ex-
amine the adjudication, disposition, and registration of
juvenile sex offenders.

SECTION 1. TASK FORCE ON IMPROV-
ING OUTCOMES FOR JUVENILES ADJUDICATED
OF SEXUAL OFFENSES. (a) In this Act:

(1) "Juvenile sex offender" means a person
subject to the jurisdiction of a juvenile court for conduct
that constitutes an offense for which registration as a sex
offender is required under Chapter 62, Code of Criminal
Procedure.

(2) "Task force" means the Task Force on Im-
proving Outcomes for Juveniles Adjudicated of Sexual
Offenses.

(b) The Task Force on Improving Outcomes for
Juveniles Adjudicated of Sexual Offenses is established.
The purpose of the task force is to make policy recom-
mendations to improve the outcomes for juvenile sex
offenders after studying:

(1) the adjudication and disposition processes
and programs for juvenile sex offenders;

(2) counseling, mental health, or other services
provided by the state or local juvenile probation depart-
ments to juvenile sex offenders;

(3) the sex offender registration process for ju-
veniles; and

(4) any other issue related to improving the
outcomes for juvenile sex offenders.

(c) The task force is composed of the following
members:

(1) the executive director of the Texas Juvenile
Justice Department or the executive director's designee;

(2) the commissioner of the Department of
Family and Protective Services or the commissioner's
designee;

(3) one representative designated by the Crime
Records Service of the Department of Public Safety who
has experience with the department's sex offender regis-
try;

(4) one representative designated by the Coun-
cil on Sex Offender Treatment;
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(5) one representative designated by Children's
Advocacy Centers of Texas;

(6) one representative designated by the Texas
Association for the Protection of Children;

(7) one representative designated by Texans
Care for Children;

(8) one private provider of juvenile sex offend-
er treatment from a rural county and one private provider
of juvenile sex offender treatment from an urban county,
appointed by the governor;

(9) one judge from a rural county and one
judge from an urban county, appointed by the governor;

(10) one law enforcement official from a rural
county and one law enforcement official from an urban
county, appointed by the governor;

(11) one prosecutor from a rural county and
one prosecutor from an urban county, appointed by the
governor;

(12) one juvenile probation officer from a rural
county and one juvenile probation officer from an urban
county, appointed by the governor;

(13) one juvenile public defender from a rural
county and one juvenile public defender from an urban
county, appointed by the governor; and

(14) one academic researcher from an accredit-
ed university who specializes in juvenile justice, appoint-
ed by the governor.

(d) The governor shall designate a member of the
task force to serve as presiding officer.

(e) The presiding officer may designate additional
experts to serve as advisors to the task force.

(f) A person designated to make an appointment
of a member of the task force shall make the appointment
not later than the 60th day after the effective date of this
Act. The designated person shall fill a vacancy in the
task force or a vacancy in the position of presiding officer
of the task force by the appointment of another person
with the same qualifications as the original appointee.

(g) The presiding officer shall call the initial meet-
ing of the task force on or before December 1, 2015. The
task force shall meet at the times and places that the pre-
siding officer determines are appropriate.

(h) A member of the task force is not entitled to
compensation but may receive reimbursement for the
member's actual and necessary expenses incurred in at-
tending meetings of the task force and performing other
official duties authorized by the presiding officer of the
task force, if funding is available.

(i) The task force may request meeting facilities,
data, clerical assistance, and other assistance from any
department, agency, institution, office, or political subdi-
vision of this state.

(j) The task force may consult with any relevant
experts and stakeholders, including:

(1) juvenile sex offenders;

(2) family members of juvenile sex offenders;

(3) mental health experts;

(4) public school district administrators; and

(5) higher education administrators.

(k) State funds may not be appropriated for pur-
poses of the task force. The task force may apply for,
receive, and accept grants of funds or other contributions
as appropriate to assist in the performance of its duties.
The task force may contract for consultants or technical
assistance.

() The task force is not subject to Chapter
2110, Government Code.

SECTION 2. DUTIES OF TASK FORCE. (a)
The task force shall:

(1) solicit and review information and hear tes-
timony relevant to the purposes of the task force from
individuals, state and local agencies, community-based
organizations, and other public and private organizations;

(2) review the adjudication and disposition
processes and programs for juvenile sex offenders, in-
cluding:

(A) the consistency in adjudication and
disposition processes across the state;

(B) the training provided to judges, law
enforcement officers, parole and probation officers, and
other juvenile service providers on the differences be-
tween juvenile and adult sex offenders regarding the
potential for rehabilitation through treatment; and

(C) training provided to judges, law en-
forcement officers, parole and probation officers, and
other juvenile service providers regarding the most effec-
tive way to protect the community by reducing recidivism
rates among juvenile sex offenders;

(3) review juvenile sex offender registration,
including:

(A) the effectiveness of juvenile sex of-
fender registration in reducing recidivism rates;

(B) statistical information regarding ju-
veniles required to register as sex offenders;

(C) the impact of juvenile sex offender
registration on a juvenile, including a juvenile's ability to
access education, obtain housing, and gain employment;
and

(D) the impact of labeling a juvenile as
a juvenile sex offender on the family of the juvenile;

(4) review counseling, mental health, or other
services provided to juvenile sex offenders, including:

(A) the effectiveness of the services in
the rehabilitation of juvenile sex offenders and the reduc-
tion of recidivism rates; and

(B) the current shortage of juvenile sex
offender service providers; and

(5) review statistical information regarding the
frequency of juvenile sex offenders being victims of
abuse or neglect or witnesses to family violence.

(b) The task force shall adopt rules necessary to
fulfill the task force's duties under this Act.

SECTION 3. REPORT. (a) The task force shall
prepare a report that includes:

(1) a description of the activities of the task
force;
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(2) the findings and recommendations of the
task force, including proposed policy recommendations
related to:

(A) the provision of coordinated support
services to juvenile sex offenders; and

(B) the most effective strategy to reduce recid-
ivism rates and improve outcomes for juvenile sex of-
fenders; and

(3) any related proposals for legislation or oth-
er matters the task force considers appropriate.

(b) Not later than December 1, 2016, the task
force shall deliver the report of the task force's findings
and recommendations to:

(1) the governor;

(2) the lieutenant governor;

(3) the speaker of the house of representatives;

(4) the standing committees of each house of
the legislature with primary jurisdiction over criminal
justice matters;

(5) the executive director of the Texas De-
partment of Criminal Justice;

(6) the executive director of the Texas Juvenile
Justice Department;

(7) each state agency and nonprofit organiza-
tion represented on the task force; and

(8) any other appropriate agency of this state.

SECTION 4. EXPIRATION. The task force is
abolished and this Act expires September 1, 2017.

SECTION 5. EFFECTIVE DATE. This Act takes
effect immediately if it receives a vote of two-thirds of all
the members elected to each house, as provided by Sec-
tion 39, Article III, Texas Constitution. If this Act does
not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2015.

Commentary by Kaci Singer

Source: HB 1144

Effective Date: June 17, 2015

Applicability: Applies to the appointment and fulfillment
of the responsibilities of the task force on or after the
effective date.

Summary of Changes: This creates a task force for
improving outcomes of juveniles adjudicated for sex
offenses. The task force is composed of a variety of
stakeholders including a representative from the Texas
Juvenile Justice Department. The task force is responsible
is required to deliver a report of findings and recommen-
dations, including legislative proposals, to certain entities
by December 1, 2016.

House Bill 1549
Extensive Bill Text Omitted

AN ACT relating to non-substantive corrections in stat-
utes to references to the Texas Youth Commission and
Texas Juvenile Probation Commission.

Commentary by Nydia Thomas

Source: HB 1549

Effective Date: September 1, 2015

Applicability: This bill makes non-substantive and con-
forming corrections.

Summary of Changes: During the 82nd Legislative
Session, the Texas Juvenile Probation Commission
(TJPC) and the Texas Youth Commission (TYC) were
abolished in accordance with SB 653. In December 1,
2011, the operations and responsibilities of the two for-
mer agencies were transferred to the Texas Juvenile Jus-
tice Department (TJJD). House Bill 1549 updates agency
name references to various codes such as the Family
Code, Education Code, Code of Criminal Procedure, and
the Government Code. Only a few the references to TJJD
were amended in statute in 2013. This session, the Legis-
lature made comprehensive updates and conforming
revisions to the agency name. House Bill 1549 also
amends Section 104.001 of the Civil Practice and Reme-
dies Code to clarify that the state is required to indemnify
persons who performed services under contract with
TJJD, the Texas Department of Criminal Justice and the
former TJPC and TYC agencies when the act or omission
on which damages are based occurred.
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7. Legislation Affecting Truancy Reform and School Attendance

The 2015 Truancy Reform Bill — House Bill 2398

Ted Wood
Assistant General Counsel
Office of Court Administration

IMPORTANT NOTE
The article below is part of a comprehensive report produced by Ted Wood of the Office of Court Administration to accom-
pany the commentary of HB 2398 enacted during the 84" Legislative Session in 2015. This segment will also be available as
embedded hyperlinks in the electronic version of this newsletter. Flowcharts containing a visual representation of the proce-
dures envisioned in the new legislation as well as explanatory commentary can be accessed online at the Olffice of Court Ad-
ministration website at:

www. txcourts.gov/publications-training/training-materials/truancy-reform.aspx

Background

Children in Texas are legally obligated to at-
tend school." While a smattering of people may disa-
gree with the idea of compulsory school attendance, the
concept is not particularly controversial. Requiring
children to attend school is an accepted public policy.

Another well-established idea is that dropping
out of school is not a good thing. Accordingly, most
people would probably agree that society should take
actions to try to keep kids in school. And most people
would likely say that children should face some sort of
consequences for habitually missing school.

But the question of what these consequences
should be has been an area of considerable discussion.
In recent years, the most common consequence in Texas
for missing too much school has been a criminal convic-
tion. Some people objected to the idea of criminal con-
victions for missing school and these voices found re-
ceptive audiences in high places. Earlier this year, Chief
Justice Nathan Hecht of the Supreme Court of Texas
addressed this issue in his state-of-the-judiciary address:

The [school ticketing] reforms last Session
did not extend to truancy and attendance
laws, which, while intended to keep kids in
school, often operate to keep them out. The
theory is that the threat of punishment will
incentivize attendance. But when almost
100,000 criminal truancy charges are brought
each year against Texas schoolchildren, one
has to think, this approach may not be

! See Tex. Educ. Code § 25.085 (West 2012).

working. Playing hooky is bad, but is it
criminal? A better, more effective solution
may be for schools and courts alike to
provide prevention and intervention
services for at-risk children to actually
achieve the goal: getting them back in
school. This has led the Texas Judicial
Council, a policy-making body for the

Judiciary, to call for decriminalizing the
failure to attend school. The stakes are high.

Our children are our most precious treasures
and our future. Education is the key to their
success.’

Consistent with Chief Justice Hecht’s entreaty,
eight separate bills were filed in the Texas Legislature
during the 84™ Session that sought to decriminalize
truancy.” The leading decriminalization bill turned out
to be Senate Bill 106 filed by Senator John Whitmire.
Senate Bill 106 passed the Senate, but failed to survive a
vote in the House Juvenile Justice and Family Issues
Committee. However, near the end of the session, the
text of Senate Bill 106 was added to House Bill 2398
filed by Representative James White. Identical versions
of House Bill 2398 were eventually passed by the House
and the Senate. Governor Greg Abbott signed the bill
into law on June 18, 2015. The provisions of HB 2398
will go into effect on September 1, 2015.

2 The State of the Judiciary Address in Texas, Chief Justice
Nathan L. Hecht, presented to the g4th Legislature, February
18,

2015. Available online at
http://www.txcourts.gov/media/85763 6/state-of-the-judiciary-
2015.pdf.

3 The eight bills were HB 93, HB 297, HB 378, HB 1490, HB
2362, HB 2821, SB 106, and SB 285.
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Treatment of Truancy Matters Under Current Law

Under current law,* truancy matters can be
handled in two entirely separate ways.

First, the cases can be handled as criminal cas-
es.” With a couple of exceptions,® these criminal cases
are handled by justice courts and municipal courts.” In
these proceedings, children may actually be convicted of
the Class C misdemeanor offense of “failure to attend
school” created under Education Code, Section 25.094.
The offense is not technically known as “truancy,” alt-
hough this term is sometimes incorrectly used. The
convictions in these cases are the criminal convictions
that HB 2398 seeks to eliminate.

Second, the cases can be handled as civil cases
in the juvenile courts.® In these proceedings, children
may be found to have engaged in “truancy” which con-
stitutes conduct indicating a need for supervision
(CINS).” Such findings are not criminal convictions.

Regardless of which way the truancy matter is
handled, the conduct giving rise to the case is exactly the

4“Current law” means the law before House Bill 2398 becomes
effective on September 1, 2015.

5 See generally Tex. Educ. Code Ann. § 25.094(a)(3) (West
2012).

® The first exception concerns constitutional county courts in
counties with populations of 1.75 million or more. Such con-
stitutional county courts have jurisdiction to hear failure to
attend school cases. Tex. Gov’t Code Ann. § 26.045(d) (West
Supp. 2014). The relevant time period for determining the
population of a county for purposes of statutory interpretation
is the 2010 census. See Tex. Gov’t Code Ann. § 312.011(20)
(West 2005). At the time of the 2010 census, there were only
three Texas counties with populations of 1.75 million or more
— Dallas County, Harris County and Tarrant County. In these
counties, the constitutional county judge is authorized to ap-
point magistrates to hear failure to attend school cases. Tex.
Gov’t Code Ann. § 54.1172 (West 2013). But as a matter of
current practice, only in Dallas County does the county judge
appoint magistrates to hear failure to attend school cases.

The second exception concerns counties with popula-
tions of more than 585,000 that are contiguous to a county with
a population of at least 4 million. See Tex. Gov’t Code Ann. §
54.1951 (West 2013). Only Fort Bend County fits in this cate-
gory. In Fort Bend County, the constitutional county court
does not have jurisdiction to hear failure to attend school cases.
However, the constitutional county judge is authorized to ap-
point magistrates to hear failure to attend school cases that are
referred to the magistrates by courts having jurisdiction over
the cases. Tex. Gov’t Code Ann. § 54.1952 (West 2013). In
Fort Bend County, magistrates have traditionally been appoint-
ed to hear failure to attend school cases.

7" Tex. Educ. Code Ann. § 25.094(b) (West 2012).

8 See generally Tex. Fam. Code Ann. § 51.03(b)(2) (West
2014). Juvenile courts are simply district courts and county-
level courts that have been designated to act as juvenile courts.
See Tex. Fam. Code Ann. § 51.04 (West 2014).

? See Tex. Fam. Code Ann. §§ 51.03(b)(2), 54.021 (West
2014).

same. The conduct in question is (1) failing to attend
school on 10 or more days or parts of days within a six-
month period in the same school year; or (2) failing to
attend school on three or more days or parts of days
within a four-week period. '

Although there are two different ways in
which truancy matters can be handled, as a practical
matter only the first way is used. In Fiscal Year 2014,
69,052 failure to attend school cases were filed in justice
and municipal courts in Texas.'' (This number does not
include the failure to attend school cases filed in the
constitutional county court in Dallas County.) By con-
trast, only 596 CINS petitions were filed in our state’s
juvenile courts during the same fiscal year.'” And there
is no indication as to how many of the CINS cases were
for truancy. Even if all 596 CINS petitions were filed
for the offense of truancy," failure to attend-school
cases outnumber truancy cases 115 to 1.'

There is no published research as to why tru-
ancy matters are handled primarily as criminal cases
instead of as juvenile matters. School districts refer
truancy matters to the court system. The case statistics
above show that the referral of truancy matters to the
justice and municipal courts is standard operating proce-
dure in most school districts. Thus, the handling of
truancy matters by justice and municipal courts may
have more to do with custom and tradition than with
anything else. Some believe that juvenile courts are so
focused on more serious forms of juvenile delinquency
that truancy cases tend to fall through the cracks. This

10 See Tex. Educ. Code § 25.094(a)(3) (West 2012) for the
criminal offense of failure to attend school. See Tex. Fam.
Code § 51.03(b)(2) (West 2014) for the conduct indicating a
need for supervision known as “truancy” under Section 54.021
of the Family Code.

" Texas Judicial System Annual Statistical Report for Fiscal
Year 2014. Statistics on Fiscal Year 2014 activity in the justice
court are available online at
http://www.txcourts.gov/media/725116/3-
Justice_Court_Activity Detail-2014.pdf. Statistics on Fiscal
Year 2014 activity in the municipal courts are available online
at http://www.txcourts.gov/media/728073/3-Municipal-Court-
Activity-FY-2014.pdf.

12 Texas Judicial System Annual Statistical Report for Fiscal
Year 2014. Statistics on Fiscal Year 2014 juvenile activity in
the district and county-level courts are available online at
http://www.txcourts.gov/media/713320/2-Statewide-Juvenile-
Activity-FY-2014.pdf.

'3 This is a very doubtful supposition given all of the possible
acts that constitute conduct indicating a need for supervision.
See Tex. Fam. Code Ann. § 51.03(b) (West 2014).
469,052/596 = 115.85906

'3 These more serious forms of juvenile delinquency are those
actions that constitute “delinquent conduct.” See Tex. Fam.
Code Ann. § 51.03(a) (West 2014). These actions would gen-
erally constitute Class A and B misdemeanors and felonies if
committed by adults.
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may or may not be accurate. Whatever the reason, jus-
tice and municipal courts have been the courts handling
most of the truancy matters in Texas for a number of
years.

Current law permits judges handling failure to
attend school cases to do much more than simply convict
a child for failing to attend school. Judges are author-
ized to enter remedial orders in connection with failure
to attend school convictions that aim to keep kids in
school. These remedial orders are detailed in Article
45.054 of the Code of Criminal Procedure. '®

Judges may order children to attend school, at-
tend preparatory classes for the high school equivalency
exam, or take the high school equivalency exam.'’
Judges may also order children to attend special pro-
grams aimed at remedying school non-attendance issues.
Such programs include alcohol and drug abuse pro-
grams, self-improvement counseling programs, and
programs in self-esteem and leadership.'® Other such
programs include training in manners, violence avoid-
ance, sensitivity training and advocacy''’

Judges may also direct children to perform
community service.”’ Another alternative is to require
children to participate in tutorial programs covering
relevant academic subjects. And judges are also author-
ized to order the child and the child’s parents to attend a
class for students who are at risk of dropping out of
school.”!

Separate and apart from the offense of failure
to attend school, a criminal offense exists which is
known as “parent contributing to nonattendance [of
school].” This offense is called for by Section 25.093 of
the Education Code and is an offense committed by the
parent of a truant child.”> These parent-contributing-to-
nonattendance cases are Class C misdemeanors and are
commonly handled by justice and municipal courts. In
Fiscal Year 2014, there were 68,061 of these cases filed
in the justice and municipal courts.”® This is very close

16 Tex. Crim. Proc. Code Ann. art. 45.054 (West Supp. 2014).
1d.

¥ 1d.

Y.

*Id.

2.

22 Tex. Educ. Code Ann. § 25.093 (West 2012).

 Texas Judicial System Annual Statistical Report for Fiscal
Year 2014. There were 63,682 parent-contributing-to-
nonattendance cases filed in the justice courts and 4,379 such
cases filed in the municipal courts. Statistics on Fiscal Year
2014 activity in the justice court are available online at
http://www.txcourts.gov/media/725116/3-
Justice_Court_Activity Detail-2014.pdf. Statistics on Fiscal
Year 2014 activity in the municipal courts are available online

to the number of failure to attend school cases filed in
the justice and municipal courts.”* When a failure to
attend school case is filed against a child, a parent-
contributing-to-nonattendance case is often filed against
the child’s parent.

As mentioned earlier, the current system of
handling truancy cases has come under criticism. The
primary concern has been the criminal convictions of
children. The criminal convictions of adults (for parent
contributing to nonattendance) have not been a concern.

The Aims of the Truancy Reforms

The chief objective of the truancy reforms was
to do away with the criminal offense of failure to attend
school. In other words, the main goal was to decriminal-
ize truancy. But this was not the only objective. The
legislators behind the reforms did not want to give stu-
dents a pass for missing school. Quite to the contrary,
the reformers sought to replace the current system of
criminal prosecution with a new legal framework. This
new framework would continue to hold students ac-
countable for missing school. And the new framework
would keep justices of the peace and municipal court
judges in charge of truancy cases.

Significantly, the reformers aimed to give
judges the same remedial options to deal with truant
children as exist under current law.” Also, they wanted
to keep the crime of parent-contributing-to-
nonattendance in place. Thus, parents would be just as
susceptible to prosecution for contributing to their
child’s nonattendance under the new law as under the
current law.

At bottom, the reformers aimed to keep the
good parts of the current truancy system while eliminat-
ing the taint associated with criminal convictions.

Repealing Section 25.094 is not a Complete Solution

House Bill 2398 repeals Section 25.094 of the
Education Code — the statute making failure to attend
school a crime?® Repealing Section 25.094 — and thereby
decriminalizing truancy — was easy. The challenge was
to establish a new legal framework for handling truancy
cases.

at http://www.txcourts.gov/media/728073/3-Municipal-Court-
Activity-FY-2014.pdf.

69,052 failure to attend school cases were filed in the justice
and municipal courts. See text accompanying footnote 11.

% See text accompanying footnotes 16 — 21.

26 Act of May 30, 2015, 84™ Leg., House Bill 2398, SECTION
42. (Hereinafter the bill will be cited as HB 2398, SECTION

— )



http://www.txcourts.gov/media/725116/3-Justice_Court_Activity_Detail-2014.pdf
http://www.txcourts.gov/media/725116/3-Justice_Court_Activity_Detail-2014.pdf
http://www.txcourts.gov/media/728073/3-Municipal-Court-Activity-FY-2014.pdf
http://www.txcourts.gov/media/728073/3-Municipal-Court-Activity-FY-2014.pdf

146

Please note that the repeal of Section 25.094 by
itself ends only the first way of dealing with truancy
matters under current law>’ The repeal of Section
25.094 does nothing to affect the second way of han-
dling truancy matters under current law.”® Thus, if
lawmakers had repealed Section 25.094 but had done
nothing else, existing law would still have provided a
way to process truancy cases. Juvenile courts could hear
truancy matters as juvenile cases involving conduct
indicating a need for supervision [CINS].

But this second way of dealing with truancy
issues was not thought to be an acceptable alternative
going forward. Our state’s juvenile courts would not be
able to keep up with nearly 70,000 new truancy cases.”’
Justice and municipal courts — the courts currently han-
dling the truancy caseload — would be unable to assist
with the juvenile cases. This is because under current
law, justice and municipal courts are not juvenile courts
and are therefore without jurisdiction to hear juvenile
cases.

Even if juvenile courts could accept this huge
influx of new cases, handling truancy matters as juvenile
cases is largely unworkable. In juvenile cases, attorneys
must be appointed to represent all children who cannot
afford their own attorney.® By contrast, in failure to
attend school cases in the justice and municipal courts,
there is no such requirement. Attorneys are generally
not appointed. The cost of requiring the government to
pay for the appointment of attorneys in truancy cases
would be prohibitive.

Additionally, the detailed procedures called
for in juvenile cases”' are not an especially good fit for
the majority of truancy cases. The system of separate
detention hearings,”” adjudication hearings,” and dispo-
sition hearings®* seems ill-suited for relatively simple
and straightforward truancy matters. Forcing truancy
cases to fit into the procedural structure of juvenile cases
would be undesirable. Both the time and expense of
processing truancy cases would increase without much
likelihood of a concomitant improvement in school
attendance.

27 See text accompanying footnotes 5—7.

%8 See text accompanying footnotes 8-9.

269,052 new failure to attend school cases were initiated in
Texas in Fiscal year 2014. See footnote 11.

39 Tex. Fam. Code Ann. § 51.10 (West 2014).

3! The procedures in juvenile cases are set out in Title 3 of the
Family Code which consists of Chapters 51 through 61. Title 3
is known as the Juvenile Justice Code.

32 Tex. Fam. Code Ann. § 54.01 (West 2014).

33 Tex. Fam. Code Ann. § 54.03 (West 2014).

3% Tex. Fam. Code Ann. § 54.04 (West 2014).

As noted above, there are multiple reasons
why truancy matters are not well-suited for the juvenile
courts. These reasons may well be partly why most
truancy matters are processed in our justice and munici-
pal courts today instead of in our juvenile courts.™

One thing was abundantly clear to the legisla-
tors behind the efforts to decriminalize truancy — simply
repealing Section 25.094 would not be enough. The
existing statutes allowing juvenile courts to handle tru-
ancy cases were not a panacea. Further changes would
have to be made to truly reform truancy in Texas.

Making Justice and Municipal Courts into Juvenile
Courts — A Good Idea with a few Drawbacks

As noted above, more is needed to be done
than to simply repeal Section 25.094. One idea involved
designating justice and municipal courts as juvenile
courts for the limited purpose of hearing truancy matters.
The idea was to expand the definition of juvenile courts
in Family Code, Section 51.04 to include justice and
municipal courts. The new juvenile courts would only
serve as juvenile courts only in truancy cases.

This concept had a distinct advantage over
simply repealing Section 25.094. The advantage would
be that the justice and municipal courts would still be
handling truancy matters. There would be no need to
move a mountain of truancy cases to juvenile courts with
little capacity for tens of thousands of new cases. And
the judges most adept at handling truancy matters and
interfacing with truant teens (justices of the peace and
municipal judges) would continue to do so.

But the concept also had drawbacks. Some of
the same problems that would have plagued juvenile
courts if they were tasked with hearing truancy cases
would necessarily raise their ugly heads. Attorneys
would have to be appointed. Overly-complex proce-
dures would need to be employed. Thus, the costs of
processing truancy cases would increase as would the
time for courts to process the cases.

So the idea of designating justice and munici-
pal courts as juvenile courts and having these courts
utilize existing juvenile procedures was not ideal. A
better idea would be to designate these courts as juvenile
courts for limited purposes and to limit the juvenile
procedures that applied to them.

For example, Section 51.10 of the Family
Code calls for the appointment of attorneys. That statute
could have been rewritten to make an exception to an
attorney-appointment requirement in truancy cases. This

33 See full paragraph of text accompanying footnote 15.
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approach would have tailored the Juvenile Justice Code
provisions to read one way for regular juvenile cases and
another way for truancy cases.

The idea certainly had promise. But the theo-
ry would have involved taking as many as 100 different
statutes and dividing each of them into two parts. One
part would have been applicable to regular juvenile
cases while the other part would have been applicable to
juvenile cases involving truancy. The implementation of
the theory would likely have made a mishmash of the
Juvenile Justice Code. One wishing to read the provi-
sions applicable to truancy cases would have to wade
through a multitude of material applicable only in regu-
lar juvenile cases. And users of the Juvenile Justice
Code would suddenly have exceptions of all sorts (for
the truancy cases) interjected into familiar Family Code
provisions.

Because of the aforementioned drawbacks, the
idea of designating justice and municipal courts as juve-
nile courts never made its way into Senate Bill 106.
Instead, Senate Bill 106 (which was later incorporated
into House Bill 2398) took a slightly different, outside-
the-box approach.

Title 34 — Truancy Courts and Truant Conduct

Senator John Whitmire is the author of Senate
Bill 106 (which was adopted into House Bill 2398 by
Representative James White). House Bill 2398 is the
vehicle that carried the 2015 truancy reforms into reality.
We will refer to the new truancy reform legislation as
House Bill 2398 from this point forward.

As mentioned earlier, because of perceived
drawbacks, House Bill 2398 did not propose truancy
case revisions via changes to Title 3 of the Family
Code.*® Rather, the bill proposed a brand new Family
Code title denominated as Title 3A that would deal with
truancy.

House Bill 2398 consists of 44 separate sec-
tions. Section 27 of the bill contains the entirety of the
new Title 3A which comprises over 30 of the bill’s 79
pages. While the other sections are important (for ex-
ample, Section 41 repeals Section 25.094 of the Educa-
tion Code), clearly Section 27 is the key section.

Title 3A consists of just one chapter — Chapter
65 of the Family Code. This one chapter creates an
entirely new type of court, an entirely new classification
of conduct, and a freestanding set of procedures. The

3% Title 3 of the Family Code is known as the Juvenile Justice
Code.

new procedures are to be used by the new courts in
proceedings involving the new classification of conduct.

The new courts in question are known as tru-
ancy courts.”’ These courts are not actually new in the
sense that there are no new courtrooms and no new
judges. Rather, truancy courts are simply certain exist-
ing courts authorized to exercise a special area of juris-
diction. Thus, truancy courts are very much like juve-
nile courts which are actually selected district and coun-
ty-level courts designated locally to exercise juvenile
jurisdiction.*®

Unlike juvenile courts, however, no local des-
ignations are necessary for certain courts to become
truancy courts.” Rather, the Legislature has declared
that certain courts are automatically truancy courts — no
designation by a local governing board is necessary.*’

The courts designated as truancy courts are:
(1) constitutional county courts in counties with a popu-
lation of 1.75 million or more;*' (2) all justice courts;
and (3) all municipal courts.” Even if a particular jus-
tice court, municipal court, or constitutional county court
does not actually hear truancy cases, the court is a truan-
cy court. Truancy court judges receive no extra com-
pensation for their service. They simply exercise a
special kind of jurisdiction when (figuratively) wearing
their truancy court hats.

Having discussed the new type of court (tru-
ancy court), we turn now to the new type of conduct
created under Title 3A. The new type of conduct is
known as “truant conduct.” Section 65.003(a)* defines
truant conduct in the following way:

A child engages in truant conduct if the child
is required to attend school under Section 25.085, Edu-
cation Code, and fails to attend on 10 or more days or

*7 See HB 2398, SECTION 27, Sec. 65.002(4), Sec. 65.004.

38 See Tex. Fam. Code Ann. § 51.04(b) (West 2014) (“In each
county, the county’s juvenile board shall designate one or more
district, criminal district, domestic relations, juvenile, or county
courts or county courts at law as the juvenile court . . . .”).

3 See id. Not all district courts and county-level courts are
juvenile courts. A county juvenile board must designate a
district court or a county-level court to act as a juvenile court.
40 See HB 2398, SECTION 29, Sec. 65.004(a)(2), (3).

41 As mentioned in footnote 6, three counties meet this popula-
tion requirement — Dallas County, Harris County, and Tarrant
County.

“2Both municipal courts of record and municipal courts that are
not courts of record are statutorily designated as truancy courts.
43 All references to sections within Chapter 65 mean Chapter
65 of the Family Code as added by House Bill 2398. As men-
tioned earlier, Chapter 65 is the sole chapter contained in new
Title 3A of the Family Code.
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parts of days within a six-month period in the same
school year.*

This is the type of conduct over which truancy
courts will exercise exclusive original jurisdiction when
House Bill 2398 becomes effective on September 1.+
Juvenile courts will no longer have jurisdiction of this
conduct. House Bill 2398 amends Section 51.03(b),
Family Code to eliminate this conduct from the list of
acts constituting conduct indicating a need for supervi-
sion [CINS].* In essence, HB 2398 has created a new
form of conduct that is similar to delinquent conduct
and conduct indicating a need for supervision. The
juvenile courts will continue to handle delinquent con-
duct and CINS cases. But the juvenile courts will no
longer hear cases involving allegations of truant con-
duct. Truant conduct cases will be handled (exclusive-
ly) by the new truancy courts.

We have now discussed the new type of court
(truancy court) and the new type of conduct (truant
conduct). Thus, we are ready to move on to a discussion
of the new set of freestanding court procedures. These
procedures will apply to cases involving allegations of
truant conduct that will be handled by our new truancy
courts.

Truancy Court Procedures

One of the consequences of decriminalizing
truancy is that the Code of Criminal Procedure no longer
applies to truancy cases. Similarly, a consequence of
eliminating truancy from the universe of conduct indi-
cating a need for supervision is that the Juvenile Justice
Code no longer applies. Thus, an entirely new set of
procedures is needed to govern truancy cases.

To accentuate this point, consider the follow-
ing simple question: Is there such a thing as a jury trial
in a truancy case? Well, the answer is not going to be
found in the provisions in the Code of Criminal Proce-

4 Please note that the definition of truant conduct does not
include the failure of a child to attend school on three or more
days or parts of days within a four-week period. This act of
nonattendance would constitute failure to attend school under
Section 25.094, Education Code. This act would also consti-
tute conduct indicating a need for supervision under Section
51.03(b)(2), Family Code. See text accompanying footnote 10.
House Bill 2398 eliminates both of these provisions. See HB
2398, SECTION 18 (amending Section 51.03(b)(2), Family
Code) and HB 2398, SECTION 41 (repealing Section 25.094,
Education Code). The truancy reforms envision no court ac-
tion for a child’s absence on three or more days within a four-
week period. This is a significant change.

45 See HB 2398, SECTION 44 (effective date of HB 2398 is
September 1, 2015.)

*°HB 2398, SECTION 18.

dure dealing with juries.*” The Code of Criminal Proce-
dure does not apply. Nor is the answer going to be
found in the Family Code provisions making up the
Juvenile Justice Code.”® The Juvenile Justice Code no
longer applies either. In fact, the answer is not going to
be found in any law existing prior to the passage of HB
2398.

In order to answer this simple question about
jury trials, one must look to an entirely new set of laws.
This new set of laws is contained in the new Title 3A
(Chapter 65) of the Family Code. Title 3A is the 30
pages of new procedures in truancy cases set out in
Section 27 of House Bill 2398. No wonder Title 3A is
30 pages long. And no wonder House Bill 2398 consists
of 79 pages. The bill does more than just decriminalize
truancy and remove truancy from the realm of conduct
indicating a need for supervision. The bill actually
creates entirely new procedures (Title 3A) for handling
entirely new conduct (truant conduct) in entirely new
court (truancy courts).

Returning to the question about juries in tru-
ancy cases, the answer is found in Section 65.007. “A
child alleged to have engaged in truant conduct is enti-
tled to a jury trial.”* Section 65.007 goes on to say that
the number of jurors in a truant conduct case is six.”’
The statute further details that both the State and the
child are entitled to three peremptory challenges.”’ No
fee is to be paid for a jury trial.**

The point in discussing jury trials in truancy
cases at this juncture is not to delve in to these particular
details. Rather, the purpose is to illustrate that House
Bill 2398 creates an entirely new set of court procedures.

Many of the new procedures are borrowed
from the Juvenile Justice Code. For example, the new
Chapter 65 contains a provision authorizing truancy
courts to appoint a guardian ad litem for a child in cer-
tain situations.” The provision is clearly based on Fam-
ily Code, Section 51.11.>* Some of phraseology is ex-
actly the same.

But not all Juvenile Justice Code provisions
have been brought over to Title 3A. In fact, only select-
ed provisions show up in the new truancy law. A con-

47 See e.g., Tex. Crim. Proc. Code Ann. art. 45.025 — 45.036
(West 2006).
8 See Tex. Fam. Code Ann. § 54.03(c) (West 2014).
““HB 2398, SECTION 29, Sec. 65.007(a).
z‘l’ HB 2398, SECTION 29, Sec. 65.007(b).
1d.
52 HB 2398, SECTION 29, Sec. 65.007(c).
3 HB 2398, SECTION 29, Sec. 65.061.
3* Section 51.11 of the Family Code is part of the Juvenile Jus-
tice Code and is applicable to juvenile cases.
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siderable number of Juvenile Justice Code provisions do
not appear in Title 3A. Basically, the truancy court
provisions may be considered a sort of “juvenile light.”

While the new truancy provisions borrow
many Juvenile Justice Code provisions, certain concepts
from the Code of Criminal Procedure also make an
appearance. A good example is Section 65.059 which
allows a court to appoint an attorney for a child in cer-
tain situations. This provision is quite similar to Article
1.051 of the Code of Criminal Procedure which permits
appointments of attorneys in the interest of justice.
Justices of the peace and municipal judges have power
to appoint attorneys to represent defendants under Arti-
cle 1.051, although the power is rarely utilized.”® Had
Section 65.059 not been put in the new truancy provi-
sions, then interest—of-justice appointments would not be
authorized in truancy cases. This is because Article
1.051 applies only to criminal cases and under House
Bill 2398 the truancy cases will no longer be criminal
cases.

As indicated above, many of the truancy court
procedures are borrowed from existing statutes. But
some of the procedures are entirely new. For example,
prosecutors must file petitions alleging truant conduct
within 45 days of a child’s last absence giving rise to the
act of truant conduct.’® This is an extremely short limita-
tions period that has no precedent in Texas law. But
given the goal to get children back in school as soon as
possible, a very quick timeline for court intervention
seems desirable.

The new truancy procedures set out in the new
Chapter 65 of the Family Code are a mix of existing
laws and new ideas. This article does not attempt to
detail all of the new procedures. But a flowchart has
been prepared that provides an in-depth guide to the new
court procedures. This Truancy Court Procedures
Flowchart can be accessed online via the Office of Court
Administration website and by clicking here Flowchart
1. A commentary accompanying the flowchart is also
available online at the OCA website and by clicking here
Flowchart 1 Steps.

The Rest of House Bill 2398

Section 27 of House Bill 2398 comprises 30
pages and sets out the court procedures in truancy cases.
But the entire bill is 79 pages long and consists of 44
sections. The other 49 pages and 44 sections of the bill

55 For a comprehensive article on interest-of-justice appoint-
ments in municipal courts, see Ryan Kellus Turner, The Over-
simplification of the Assistance of Counsel in the Adjudication
of Class C Misdemeanors in Texas, Volume 18, No. 3 Munici-
pal Court Recorder 1 (2009).

>*HB 2398, SECTION 29, Sec. 65.055.

do not detail court procedures. Of course, this does not
mean these other sections are unimportant. In fact, they
are critical to the overall objective of keeping kids in
school.

Many of the other sections detail different di-
rectives to school districts and school personnel. For
example, Section 9 of the bill makes significant amend-
ments to Education Code, Section 25.0915 dealing with
truancy prevention measures.”’  Section 12 amends
Education Code, Section 25.095 dealing with certain
school district notifications by school districts to parents
of children who have missed school.”™ And Section 13
requires school districts to refer students to truancy
courts when a student has failed to attend ten days of
school in the same school year.”

These provisions will not be detailed in this
document either. The article is not meant to be an ex-
haustive analysis of House Bill 2398. Rather, this article
focuses on the reasons that House Bill 2398 came to be
and the reasons an entirely new procedure was created.
But a second flowchart has been prepared that systemat-
ically outlines procedures and requirements aimed at
keeping kids in school. These procedures and require-
ments deal with children before they have (if they ever
will be) been referred to truancy court. The School
Responsibilities Regarding Truancy Flowchart is availa-
ble online via the Office of Court Administration (OCA)
website and by clicking here Flowchart 2 . An accom-
panying commentary can be found online at the OCA
website and by clicking here Flowchart 2 Steps

Other sections of the bill deal with neither tru-
ancy court procedures nor school district requirements.
But these sections most definitely have a connection to
truancy issues. One such section is Section 31 of the bill
which establishes judicial donation trust funds.® These
funds come from gifts and donations. The money real-
ized can be used to assist needy children or families who
appear before county, justice or municipal courts. The
assistance comes in the form of “resources and services
that eliminate barriers to school attendance or that seek
to prevent criminal behavior.”®'

Another such section is Section 36 which con-
cerns reporting requirements to the Office of Court
Administration. In light of a new type of court and a
new type of conduct, changes needed to be made to the
statute mandating the reporting of court activity.**

STHB 2398, SECTION 9.

8 HB 2398, SECTION 12. These amendments serve to con-
form Section 25.095 to the new provisions in Title 3A of the
Family Code.

% HB 2398, SECTION 13.

°HB 2398, SECTION 31.

®THB 2398, SECTON 31, Sec. 36.002.

®2HB 2398, SECTION 36.
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The various sections of the bill outside of Sec-
tion 27 (which creates Title 3A) will not be detailed in
this paper. But the content of all sections is detailed in a
section-by-section commentary available in this newslet-
ter.

Summary

While much has changed in the world of tru-
ancy, a great many things have remained the same.
Justices of the peace and municipal judges still oversee
cases involving children who habitually miss school.
The remedies available to these judges to deal with
truant children under current law will be available under
the new law. The concept of making children responsi-
ble for attending school is still key. The overarching
aim of keeping kids in school and facilitating their grad-
uation from high school remains the goal.

But while much remains the same, the decrim-
inalization of truancy has been achieved. New proce-
dures have been put in place for the courts to handle the
cases in this new decriminalized world. There is great
promise that courts can utilize these procedures to keep
children in school without saddling them with a criminal
record.
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Truancy Reform and School Attendance
HB 2398

Code of Criminal Procedure

Code of Criminal Procedure Art. 4.14. JURIS-
DICTION OF MUNICIPAL COURT. (g) A municipali-
ty may enter into an agreement with a contiguous munic-
ipality or a municipality with boundaries that are within
one-half mile of the municipality seeking to enter into
the agreement to establish concurrent jurisdiction of the
municipal courts in the municipalities and provide origi-
nal jurisdiction to a municipal court in which a case is
brought as if the municipal court were located in the
municipality in which the case arose, for:

(1) all cases in which either municipality has ju-
risdiction under Subsection (a); and

(2) cases that arise under Section 821.022, Health
and Safety Code[;-er-Section25-094, Education-Code].

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This existing municipal court
jurisdictional provision drops its reference to Section
25.094, Education Code. This is because of the repeal of
Section 25.094 in Section 41 of HB 2398. This provi-
sion now has no application to truancy cases. But mu-
nicipalities may still enter into the type of agreement
authorized by Article 4.14 pursuant to HB 2398’s
amendment to Section 29.003(i), Government Code.

Code of Criminal Procedure Art. 45.0216. EX-
PUNCTION OF CERTAIN CONVICTION RECORDS.
(f) The court shall order the conviction, together with all
complaints, verdicts, sentences, and prosecutorial and
law enforcement records, and any other documents
relating to the offense, expunged from the person's rec-
ord if the court finds that:

(1) for a person applying for the expunction of
a conviction for an offense described by Section
8.07(a)(4) or (5), Penal Code, the person was not con-
victed of any other offense described by Section
8.07(a)(4) or (5), Penal Code, while the person was a
child; and

(2) for a person applying for the expunction of
a conviction for an offense described by Section 43.261,
Penal Code, the person was not found to have engaged
in conduct indicating a need for supervision described
by Section 51.03(b)(7) [5+93)8)], Family Code,
while the person was a child.

(g) This article does not apply to any offense oth-
erwise covered by:

(1) Chapter 106, Alcoholic Beverage Code; or

(2) Chapter 161, Health and Safety Code[;-ef
[(3)-Section-25:094; Edueation-Code].

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Article 45.0216 concerns ex-
punctions generally in justice and municipal courts. The
current statute explicitly states that it does not apply to
Section 25.094, Education Code. Because Section 41 of
HB 2398 repeals Section 25.094, the reference to Sec-
tion 25.094 must be eliminated. As amended, Article
45.0216 still only concerns criminal convictions. The
amended statute does not apply to truancy cases.

Code of Criminal Procedure Art. 45.0531. DIS-
MISSAL OF PARENT CONTRIBUTING TO NON-
ATTENDANCE CHARGE. Notwithstanding any other
law, a county, justice, or municipal court, at the court's
discretion, may dismiss a charge against a defendant
alleging the defendant committed an offense under Sec-
tion 25.093, Education Code, if the court finds that a
dismissal would be in the interest of justice because:

(1) there is a low likelihood of recidivism by
the defendant; or

(2) sufficient justification exists for the failure
to attend school.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: While the offense of failure to
attend school is repealed by Section 41 of HB 2398, the
offense of Parent Contributing to Nonattendance still
exists. Article 45.0531 is a new statute that gives the
courts handling parent contributing to nonattendance
cases greater leeway in dismissing such cases.

Code of Criminal Procedure Art. 45.0541. EX-
PUNCTION OF FAILURE TO ATTEND SCHOOL
RECORDS. (a) In this article, "truancy offense" means
an offense committed under the former Section 25.094,
Education Code.

(b) An individual who has been convicted of a
truancy offense or has had a complaint for a truancy
offense dismissed is entitled to have the conviction or
complaint and records relating to the conviction or com-
plaint expunged.

(c) Regardless of whether the individual has filed
a petition for expunction, the court in which the individ-
ual was convicted or a complaint for a truancy offense
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was _filed shall order the conviction, complaints, ver-
dicts, sentences, and other documents relating to the
offense, including any documents in the possession of a
school district or law enforcement agency, to be ex-
punged from the individual's record. After entry of the
order, the individual is released from all disabilities
resulting from the conviction or complaint, and the
conviction or complaint may not be shown or made
known for any purpose.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This new statute applies to
convictions for failure to attend school that occurred
under the law prior to the effective date of HB 2398.
The statute also applies to complaints for failure to at-
tend school that were ultimately dismissed. Courts that
handled failure to attend school cases are directed to
order the records in the cases to be expunged. This
includes records held by school districts and law en-
forcement agencies. While a petition seeking an ex-
punction order can be filed, courts appear to have a duty
to order expunctions even in the absence of a petition.
The consequence of the order is that the individual who
is the subject of the order is “released from all disabili-
ties resulting from the conviction or complaint.” A
question has arisen as to whether unpaid fines and court
costs are no longer owed by the beneficiary of an ex-
punction. The literal language of this statute would
appear to call for an affirmative answer.

Another question is whether any effect should be
given to this statute at all in light of the applicability
provision of HB 2398. See “Applicability” above. The
bill is to apply only to an offense committed, or conduct
that occurs, on or after the effective date of the bill. The
convictions that courts are directed to expunge will all
have necessarily occurred prior to the effective date of
the bill.

Code of Criminal Procedure Art. 45.056. JUVE-
NILE CASE MANAGERS. (a) On approval of the
commissioners court, city council, school district board
of trustees, juvenile board, or other appropriate authori-
ty, a county court, justice court, municipal court, school
district, juvenile probation department, or other appro-
priate governmental entity may:

(1) employ a case manager to provide services
in cases involving juvenile offenders who are before a
court consistent with the court's statutory powers or
referred to a court by a school administrator or designee
for misconduct that would otherwise be within the
court's statutory powers prior to a case being filed, with

the consent of the juvenile and the juvenile's parents or
guardians;

(2) employ one or more juvenile case manag-
ers who:

(A) shall assist the court in administer-
ing the court's juvenile docket and in supervising the
court's orders in juvenile cases; and

(B) may provide:

(i) prevention services to a
child considered at risk of entering the juvenile justice
system; and

(i) intervention services to
juveniles engaged in misconduct before cases are filed,
excluding traffic offenses; or

(3) agree in accordance with Chapter 791,
Government Code, with any appropriate governmental
entity to jointly employ a case manager or to jointly
contribute to the costs of a case manager employed by
one governmental entity to provide services described by
Subdivisions (1) and (2).

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute concerns juvenile
case managers. Given that truancy cases are no longer
handled as juvenile or criminal cases, there is a question
whether this statute applies in truancy cases. The actual
amendment to the statute allows a governmental entity
to jointly contribute to the costs of a juvenile case man-
ager with another governmental entity.

Code of Criminal Procedure Art. 102.014.
COURT COSTS FOR CHILD SAFETY FUND IN
MUNICIPALITIES. (d) A person convicted of an of-
fense under Section 25.093 [er25-094], Education Code,
shall pay as taxable court costs $20 in addition to other
taxable court costs. The additional court costs under this
subsection shall be collected in the same manner that
other fines and taxable court costs in the case are col-
lected.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Article 102.014 calls for a $20
court cost upon conviction of the offense of failure to
attend school. With the repeal of the offense by HB
2398, there will obviously no longer be any need for the
court cost. The bill does away with the $20 court cost in
failure to attend school cases. The court cost remains in



153

parent contributing to nonattendance cases because that
particular criminal act is not repealed.

Education Code

Education Code Sec. 7.111. HIGH SCHOOL
EQUIVALENCY EXAMINATIONS. (a) The board
shall provide for the administration of high school
equivalency examinations.

(b) Section 7.111(a-1), Education Code, is
amended to conform to the amendment of Section
7.111(a), Education Code, by Chapter 1217 (SB 1536),
Acts of the 83rd Legislature, Regular Session, 2013, and
is further amended to read as follows:

(a-1) A person who does not have a high school
diploma may take the examination in accordance with
rules adopted by the board if the person is:

(1) over 17 years of age;
(2) 16 years of age or older and:

(A) is enrolled in a Job Corps training
program under the Workforce Investment Act of 1998
(29 U.S.C. Section 2801 et seq.), and its subsequent
amendments;

(B) a public agency providing supervi-
sion of the person or having custody of the person under
a court order recommends that the person take the exam-
ination; or

(C) is enrolled in the Texas Military
Department's [adjutant-general's-department's] Seaborne
Challenge Corps; or

(3) required to take the examination under a
court order issued under Section 65.103(a)(3), Family
Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute concerns high
school equivalency examinations. The amendment
recognizes that truancy courts may order children to take
the high school equivalency exam under Section 65.103,
Family Code.

Education Code Sec. 25.085. COMPULSORY
SCHOOL ATTENDANCE. (b) Unless specifically
exempted by Section 25.086, a child who is at least six
years of age, or who is younger than six years of age and
has previously been enrolled in first grade, and who has
not yet reached the child's 19th [48tk] birthday shall
attend school.

(e) A person who voluntarily enrolls in school or
voluntarily attends school after the person's 19th [18th]

birthday shall attend school each school day for the
entire period the program of instruction is offered. A
school district may revoke for the remainder of the
school year the enrollment of a person who has more
than five absences in a semester that are not excused
under Section 25.087, except a school district may not
revoke the enrollment of a person under this subsection
on a day on which the person is physically present at
school. A person whose enrollment is revoked under this
subsection may be considered an unauthorized person on
school district grounds for purposes of Section 37.107.

(f) The board of trustees of a school district may
adopt a policy requiring a person described by Subsec-
tion (e) who is under 21 years of age to attend school
until the end of the school year. Section 65.003(a),
Family Code, does not apply [25-094-applies] to a per-
son subject to a policy adopted under this subsection.
Sections 25.093 and 25.095 do not apply to the parent of
a person subject to a policy adopted under this subsec-
tion.

(g) After the third unexcused absence of a person
described by Subsection (e), a school district shall issue
a warning letter to the person that states the person's
enrollment may be revoked for the remainder of the
school year if the person has more than five unexcused
absences in a semester.

(h) As an alternative to revoking a person's en-
rollment under Subsection (e), a school district may
impose a behavior improvement plan described by Sec-
tion 25.0915(a-1)(1).

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute is our state’s com-
pulsory school attendance law. The statute is amended
in a significant way. Specifically, 18-year-olds will now
be required to attend school. Prior to the amendment,
school attendance was not required after a person’s 18"
birthday. With this change, subsection (e) of the statute
is also changed. Subsection (e) addresses persons who
voluntarily attend school after the age at which they are
legally required to attend. Such voluntary attenders
become legally obligated to attend school. Two changes
have been made to Subsection (e¢). First, there is a
recognition that only upon turning 19 does the concept
of voluntary attendance become relevant. Second, the
subsection now declares that a school district may not
revoke a voluntary attender’s enrollment on a day that
the person is physically present at school.

Subsection (f) is also amended. This subsection
authorizes school districts to adopt policies to require
voluntary school attenders to attend school until the end
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of the school year. The subsection said a voluntary
attender could commit the offense of failure to attend
school under a school district policy. The amendment
changes things. The amendment says voluntary attend-
ers cannot be found to have engaged in truant conduct.
A school district may still enact a policy requiring vol-
untary attenders to attend school until the end of the
school year. But the failure of a voluntary attender to
attend cannot constitute truant conduct.

Subsections (g) and (h) are new and concern vol-
untary attenders who have more than five unexcused
absences in a semester. Subsection (g) permits school
districts to revoke such a voluntary attender’s school
enrollment. Subsection (h) authorizes school districts to
require the voluntary attender to participate in a behavior
improvement plan instead of revoking a voluntary at-
tender’s enrollment.

Education Code Sec. 25.091. POWERS AND
DUTIES OF PEACE OFFICERS AND OTHER AT-
TENDANCE OFFICERS. (a) A peace officer serving as
an attendance officer has the following powers and
duties concerning enforcement of compulsory school
attendance requirements:

(1) to investigate each case of a violation of
compulsory school attendance requirements referred to
the peace officer;

(2) to enforce compulsory school attendance
requirements by:

(A) applying truancy prevention
measures adopted under Section 25.0915 to the student;
and

(B) if the truancy prevention

measures fail to meaningfully address the student's con-
duct:
(i) referring the student to a

truancy court [juvenﬂe—eetu@t—er—ﬁ-}mg—a—eempl-am{

eourt] if the student has unexcused absences for the
amount of time specified under Section 65.003(a)
[25-094-orunder-Seetion-51-03(b)}2)], Family Code; or
(i) filing a complaint in a

county, justice, or municipal court against a parent who
violates Section 25.093;

(3) to serve court-ordered legal process;

(4) to review school attendance records for
compliance by each student investigated by the officer;

(5) to maintain an investigative record on each
compulsory school attendance requirement violation and
related court action and, at the request of a court, the
board of trustees of a school district, or the commission-
er, to provide a record to the individual or entity request-
ing the record; and

(6) to make a home visit or otherwise contact
the parent of a student who is in violation of compulsory
school attendance requirements, except that a peace
officer may not enter a residence without the permission

of the parent of a student required under this subchapter
to attend school or of the tenant or owner of the resi-
dence except to lawfully serve court-ordered legal pro-
cess on the parent[:and

[ . .
. E }E | ent! ol 3!.
court-ordered-legal proeess|.

(b) An attendance officer employed by a school
district who is not commissioned as a peace officer has
the following powers and duties with respect to en-
forcement of compulsory school attendance require-
ments:

(1) to investigate each case of a violation of
the compulsory school attendance requirements referred
to the attendance officer;

(2) to enforce compulsory school attendance
requirements by:

(A) applying truancy prevention
measures adopted under Section 25.0915 to the student;
and

(B) if the truancy prevention measures
fail to meaningfully address the student's conduct:

(1) referring the student to a

w[jﬁ%ﬂﬂe—ee&ﬂ—er—ﬁ-}ﬂig—a—eemplﬂiﬁt

eourt] if the student has unexcused abscnces for the
amount of time specified under Section 65.003(a)
[25-094-orunder-Seetion-51-03(b)2)}], Family Code; and

(i) filing a complaint in a
county, justice, or municipal court against a parent who
violates Section 25.093;

(3) to monitor school attendance compliance
by each student investigated by the officer;

(4) to maintain an investigative record on each
compulsory school attendance requirement violation and
related court action and, at the request of a court, the
board of trustees of a school district, or the commission-
er, to provide a record to the individual or entity request-
ing the record;

(5) to make a home visit or otherwise contact
the parent of a student who is in violation of compulsory
school attendance requirements, except that the attend-
ance officer may not enter a residence without permis-
sion of the parent or of the owner or tenant of the resi-
dence; and

(6) at the request of a parent, to escort a stu-
dent from any location to a school campus to ensure the
student's compliance with compulsory school attendance
requirements|;-and

(7 i , ficer] (s informed
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Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: There are two major changes to
Section 25.091. The first change concerns the parts of
the statute allowing school attendance officers to refer
truant students to court. The law prior to HB 2398
called for referring a student to a juvenile court or filing
a complaint against a student in a county, justice or
municipal court. The changes authorize attendance
officers to refer truant students to the new truancy
courts. The second change prohibits school attendance
officers from taking students into custody. Prior to the
amendment, officers could take truant students into
custody pursuant to a court-ordered legal process. This
will no longer be allowed.

Education Code Sec. 25.0915. TRUANCY PRE-
VENTION MEASURES[;-REEERRAL-AND-FEHING
REQUIREMENT]. (a) A school district shall adopt
truancy prevention measures designed to:

(1) address student conduct related to truancy
in the school setting before the student engages in con-
duct described by Section 65.003(a), Family Code; and

(2) minimize the need for referrals to truancy
[fevenile] court for conduct described by Section
65.003(a) [5+-03(b)2)], Family Code[;-and

[ A ) L

’..,E}! - cinal g”.i olati :
Seetion25-094].
(a-1) As a truancy prevention measure under Sub-

section (a), a school district shall take one or more of the

following actions:
(1) impose:

(A) a behavior improvement plan on the
student that must be signed by an employee of the
school, that the school district has made a good faith
effort to have signed by the student and the student's
parent or guardian, and that includes:

(1) a specific description of
the behavior that is required or prohibited for the stu-
dent;

(i1) the period for which the
plan will be effective, not to exceed 45 school days after
the date the contract becomes effective; or

(iii) the penalties for addi-
tional absences, including additional disciplinary action
or the referral of the student to a truancy court; or

(B) school-based community service; or

(2) refer the student to counseling, mediation,
mentoring, a teen court program, community-
based services, or other in-school or out-of-school
services aimed at addressing the student's truancy.

(a-2) A referral made under Subsection (a-1)(2)
may include participation by the child's parent or guardi-

an if necessary.
(a-3) A school district shall offer additional coun-

seling to a student and may not refer the student to tru-
ancy court if the school determines that the student's
truancy is the result of:

(1) pregnancy;

(2) being in the state foster program;

(3) homelessness; or

(4) being the principal income earner for the
student's family.

(a-4) If a student fails to attend school without
excuse on three or more days or parts of days within a
four-week period but does not fail to attend school for
the time described by Section 25.0951(a), the school
district shall initiate truancy prevention measures under
this section on the student.

(b) Each referral to truancy [juvente] court for

conduct described by Section 65.003(a) [5+03(b)2)],
Family Code, [or—complaintfiled-in—county,—justice,—or

cinal Hoei olation_] | :
Seetion25-094] must:

(1) be accompanied by a statement from the
student's school certifying that:

(A) the school applied the truancy pre-
vention measures adopted under Subsection (a) or (a-4)
to the student; and

(B) the truancy prevention measures
failed to meaningfully address the student's school at-
tendance; and

(2) specify whether the student is eligible for
or receives special education services under Subchapter
A, Chapter 29.

(c) A truancy court shall dismiss a petition filed
by a truant conduct prosecutor under Section 65.054,
Family Code, if the court determines that the school
district's referral:

(1) does [eomplaint—or—referral-made—by—a
schooldistrict—under—this—seetion—that—is] not comply
[made-in-ecomplianee] with Subsection (b);

(2) does not satisfy the elements required for
truant conduct;

(3) is not timely filed, unless the school dis-
trict delayed the referral under Section 25.0951(d); or

(4) is otherwise substantively defective.

(d) Except as provided by Subsection (¢), a school
district shall employ a truancy prevention facilitator or
juvenile case manager to implement the truancy preven-
tion measures required by this section and any other
effective truancy prevention measures as determined by
the school district or campus. At least annually, the
truancy prevention facilitator shall meet to discuss effec-
tive truancy prevention measures with a case manager or
other individual designated by a truancy court to provide
services to students of the school district in truancy
cases.
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(e) Instead of employing a truancy prevention fa-
cilitator, a school district may designate an existing
district employee or juvenile case manager to implement
the truancy prevention measures required by this section
and any other effective truancy prevention measures as
determined by the school district or campus.

(f) The agency shall adopt rules:

(1) creating minimum standards for truancy
prevention measures adopted by a school district under
this section; and

(2) establishing a set of best practices for tru-
ancy prevention measures.

(2) The agency shall adopt rules to provide for
sanctions for a school district found to be not in compli-
ance with this section.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Since 2011, the Education Code
has required that school districts adopt “truancy preven-
tion measures.” These measures are designed to address
student conduct related to truancy in the school setting.
The goal of the measures is to minimize the need to refer
students to court for truancy. Under the law prior to HB
2398, each complaint for failure to attend school had to
be accompanied by a statement from the student’s
school. Each referral to juvenile court also had to be
accompanied by a statement from the student’s school.
The statement had to certify that the school applied the
district’s truancy prevention measures to the student in
question. The statement also had to certify that the
truancy prevention measures failed to meaningfully
address the student’s attendance issues. The complaint
also had to specify whether the student is eligible for, or
receives, special education services under Subchapter A,
Chapter 29, Education Code. If the complaint did not
make the required certifications or specify the special
education information, then the court would have to
dismiss the complaint.

The amendments to Section 25.0915 do not affect
the basic idea that was in place prior to the amendments.
No longer are complaints filed in justice and municipal
courts for the criminal offense of failure to attend
school. In addition, referrals are no longer made to
juvenile courts. But referrals are made to the new truan-
cy courts. A petition based on the referral must be ac-
companied by a statement containing the certifications
described above. The petition must also contain the
specification described above. If the petition is not
accompanied by these things, then the truancy court is
required to dismiss the petition.

While the amended version of Section 25.0915
operates very much like the previous version of the
statute, there are some very significant additions. Sub-
sections (a-1), (a-2), (a-3), (a-4), (d), (e), (), and (g)
have been added to the statute. Additionally, Subsection
(c) has been substantially amended. Each of these sub-
sections will be discussed in turn.

Subsection (a-1) gives school districts specific di-
rection concerning the truancy prevention measures that
they must adopt. Prior to Subsection (a), there was just a
general directive for school districts to adopt truancy
prevention measures. There was no specific direction on
what the truancy prevention measures needed to be.
Under Subsection (a-1), school districts must take at
least one of the following actions as a truancy prevention
measures:

(1) Impose a behavior improvement plan on
the student. The plan should ideally include (a) a specif-
ic description of the behavior that is required or prohib-
ited; (b) the period for which the plan will be effective;
or (c) the penalties for additional absences including
referral of the student to a truancy court. At least one of
the aforementioned three things must be included in the
plan.

(2) Impose school-based community services
on the student.

(3) Refer the student to counseling, mediation,
mentoring, a teen court program, community-based
services, or other in-school or out-of-school services
aimed at addressing the student’s truancy.

Subsection (a-2) states that a referral under (3)
above may include participation by the student’s parent
or guardian.

Subsection (a-3) declares that a school district
may not refer a student to truancy court if the school
determines that the student’s truancy is the result of: (1)
pregnancy; (2) being in the state foster program; (3)
homelessness; or (4) being the principal income earner
for the family. Subsection (a-4) speaks to the point in
time at which school districts are required to initiate
truancy prevention measures. That time is when a stu-
dent fails to attend school without excuse on three or
more days or partial days within a four-week period.

As amended, Subsection (c¢) requires a truancy
court to dismiss a petition that does not contain the re-
quired statements and specifications required under
Subsection (b). But the new Subsection (c) also speci-
fies other deficiencies in the school district’s referral that
will mandate dismissal of a petition alleging truant con-
duct. Specifically, a petition based on a referral that
does not satisfy the elements required for truant conduct
must be dismissed. Also, a petition based on a referral
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that is not timely filed must be dismissed. And a peti-
tion based on a referral that is “otherwise substantively
defective must be dismissed.

Subsection (d) requires, as a general rule, that a
school district employ a truancy prevention facilitator or
a juvenile case manager. The truancy prevention facili-
tator or the juvenile case manager is to implement the
truancy prevention measures that are the subject of Sec-
tion 25.0915. Subsection (e) creates an exception to
Subsection (d). Instead of employing a truancy preven-
tion facilitator, a school district may designate an exist-
ing employee to implement the truancy prevention
measures.

Subsection (f) directs the Texas Education Agen-
cy (TEA) to adopt rules setting out minimum standards
for the truancy prevention measures that school districts
must adopt. The TEA must also adopt rules establishing
a set of best practices for truancy prevention measures.
Subsection (g) direct the TEA to adopt rules providing
for sanctions for a school district found to be not in
compliance with Section 25.0915.

Education Code Sec. 25.0916. UNIFORM TRU-
ANCY POLICIES IN CERTAIN COUNTIES. (a) This
section applies to a county with two or more courts
hearing truancy cases and two or more school districts[+

[(H-with-a-pepulationgreater-than1-5-million;

and
[2) that ineludesat least:

[ S .

i [EA)+5-school d*s;‘“e‘s with-the-majori-

]

(c) Unless the county has already adopted a uni-

form truancy policy under this section, not [Net] later
than January [September] 1, 2016 [2643], the county
judge or the county judge's designee and the mayor of
the municipality in the county with the greatest popula-
tion or the mayor's designee shall each appoint one
member to serve on the committee as a representative of
each of the following:

(1) a juvenile [distriet] court;

(2) a municipal court;

(3) the office of a justice of the peace;

(4) the superintendent or designee of an inde-
pendent school district;

(5) an open-enrollment charter school, if one
exists in the county;

(6) the office of the prosecutor with original
truancy jurisdiction in the county [distriet-attorney]; and

(7) the general public.

(c-1) In addition to the members listed in Subsec-
tion (c), the chief juvenile probation officer or the of-
ficer's designee serves on the committee. The county
judge or the county judge's designee and the mayor of

the municipality in the county with the greatest popula-
tion or the mayor's designee may make additional ap-
pointments as needed.

(f) Unless a county has already adopted a uniform
truancy policy under this section, not [Net] later than
May [September] 1, 2016 [2644], the committee shall
recommend:

(1) a uniform process for filing truancy cases
with truancy courts [thejudieialsystem];

(2) uniform administrative procedures;

(3) uniform deadlines for processing truancy

cases;

(4) a local plan with strategies to address tru-
ancy, including effective prevention, intervention, and
diversion methods to reduce truancy and referrals to a
truancy [eeuntyfastice;-or-munieipal] court;

(5) a system for tracking truancy information
and sharing truancy information among school districts,
[and] open-enrollment charter schools, truancy courts,
juvenile courts, and juvenile probation departments in

the county; and

(6) any changes to statutes or state agency
rules the committee determines are necessary to address
truancy.

(h) The committee's presiding officer shall issue a
report not later than December 1, 2017 [2645], to the
county judge and mayor of the municipality with the
greatest population in the county on the implementation
of the recommendations and compliance with state tru-
ancy laws by a school district located in the county.

(1) This section expires January 1, 2018 [2046].

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 25.0916 was passed in
2013. The statute called for the creation of a committee
in counties with populations of over 1.5 million that also
met other requirements. The statute was designed with
Bexar County in mind. Committees created under this
statute were charged with recommending uniform truan-
cy policies for each school district in the county.

HB 2398 amends this statute in multiple ways.
As an initial matter, the new Section 25.0916 greatly
expands the universe of counties that must create a
committee. Now the statute will apply to any county
“with two or more courts hearing truancy cases and two
or more school districts.”
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Subsection (c) requires counties to create commit-
tees by January 1, 2016. Counties that have already
adopted a uniform truancy policy (i.e., Bexar County)
are exempt from the requirement. Under the original
version of this subsection, the county judge and the
mayor of the county’s largest municipality make the
appointments to the committee. The amended subsec-
tion allows a designee of each of those officer to make
the appointments.

Subsection (c-1) is new. This statute adds the
county’s chief juvenile probation officer (or that of-
ficer’s designee) to the committee. The county judge
and the mayor (or their designees who make appoint-
ments) are authorized to make additional appointments
beyond the designated committee members set out in
Subsection (c).

Subsection (f) sets a May 1* deadline for county
committees to make their recommendations. Subsection
(f) calls for the presiding officer of the committee to
issue a report on the implementation of the recommen-
dations by December 1, 2017.

Education Code Sec. 25.093. PARENT CON-
TRIBUTING TO NONATTENDANCE. (a) If a warning
is issued as required by Section 25.095(a), the parent
with criminal negligence fails to require the child to
attend school as required by law, and the child has ab-
sences for the amount of time specified under Section
65.003(a), Family Code [25-894], the parent commits an
offense.

(c) An offense under Subsection (a) is a [Elass€]
misdemeanor, punishable by fine only, in an amount not
to exceed:

(1) $100 for a first offense;

(2) $200 for a second offense;

(3) $300 for a third offense;

(4) $400 for a fourth offense; or

(5) $500 for a fifth or subsequent offense.

(c-1) Each day the child remains out of school
may constitute a separate offense. Two or more offenses
under Subsection (a) may be consolidated and prosecut-
ed in a single action. If the court orders deferred disposi-
tion under Article 45.051, Code of Criminal Procedure,
the court may require the defendant to provide personal
services to a charitable or educational institution as a
condition of the deferral.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: HB 2398 decriminalizes truancy
by repealing the statute making failure to attend school a
crime (Section 25.094, Education Code). But the bill

does not repeal Section 25.093 which creates the offense
of parent contributing to nonattendance. While HB 2398
does not repeal Section 25.093, the bill does change the
amount of the fine for a conviction. Under the old law,
the offense of parent contributing to nonattendance was
a Class C misdemeanor. The maximum fine in a Class
C misdemeanor case is $500. The amended version of
the statute no longer classifies parent contributing to
nonattendance as a Class C misdemeanor. Rather, the
amended statute just refers to the offense as a misde-
meanor. This allows the penalty to be changed from the
general fine amount applicable to all Class C misde-
meanors to another amount. Here, the amount of the
fine is set at an amount not to exceed $100 for a first
offense. The fine amount increases in stair-step fashion
for subsequent parent contributing to nonattendance
offenses.

Education Code Sec. 25.095. WARNING NO-
TICES. (a) A school district or open-enrollment charter
school shall notify a student's parent in writing at the
beginning of the school year that if the student is absent
from school on 10 or more days or parts of days within a
six-month period in the same school year [er-on-three-or

e iod]:
(1) the student's parent is subject to prosecu-
tion under Section 25.093; and

(2) the student is subject to [presecutionunder
Seetion—25-094—orte] referral to a truancy [javenile]

court [r—a—county—with—a—population—of Jess—than
100,000] for truant conduct under Section 65.003(a),
Family Code [that-vielates-that-section].

(b) A school district shall notify a student's parent
if the student has been absent from school, without ex-
cuse under Section 25.087, on three days or parts of days
within a four-week period. The notice must:

(1) inform the parent that:

(A) it is the parent's duty to monitor the
student's school attendance and require the student to
attend school; and

(B) the student [parent] is subject to
truancy prevention measures [proseention] under Section
25.0915 [25-693]; and

(2) request a conference between school offi-
cials and the parent to discuss the absences.

(c) The fact that a parent did not receive a notice
under Subsection (a) or (b) does not create a defense [te
preseeution] under Section 25.093 or under Section
65.003(a), Family Code [25-094].

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 25.095 concerns warn-
ing notices that are sent to parents concerning truancy.
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The amendments to the statute reflect the more limited
definition of truant conduct under HB 2398. Absence
from school on three or more days or parts of days in a
four-week period no longer constitutes truancy.

Education Code Sec.25.0951. SCHOOL DIS-
TRICT COMPLAINT OR REFERRAL FOR FAILURE
TO ATTEND SCHOOL. (a) If a student fails to attend
school without excuse on 10 or more days or parts of
days within a six-month period in the same school year,
a school district shall within 10 school days of the stu-
dent's 10th absence][:

[€)] refer the student to a truancy [javenile]
court for truant conduct [indicating—aneedfor-supervi-

stert] under Section 65.003(a) [5+03(b)}2)], Family
Code.

(b) If a student fails to attend school without ex-
cuse as specified by Subsection (a), a school district may
file a complaint against the student's parent in a county,
justice, or municipal court for an offense under Section
25.093 if the school district provides evidence of the
parent's criminal negligence [H-a-stadentfails-to-attend
school-without-excuse-on-three-or-more-days-or-parts-of

| ] o] Section 25.004:
[ . .
et E.a . L g A ler Secti
5103(b)2) Eamily-Code].

[€e}] In this subsection [seetion], "parent" in-
cludes a person standing in parental relation.

(c) [€)] A court shall dismiss a complaint [erre-
ferral] made by a school district under Subsection (b)
[enderthisseetion] that:

(1) does [is] not comply [made-in-compliance]
with this section;

(2) does not allege the elements required for
the offense;

(3) is not timely filed, unless the school dis-
trict delayed the referral under Subsection (d); or

(4) is otherwise substantively defective.

(d) Notwithstanding Subsection (a), a school dis-
trict may delay a referral of a student for truant conduct,
or may choose to not refer a student for truant conduct,
if the school district:

(1) is applying truancy prevention measures to
the student under Section 25.0915; and

(2) determines that the truancy prevention
measures are succeeding and it is in the best interest of
the student that a referral be delayed or not be made.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This is a very significant statute.
The process of a truancy court handling a truant conduct
case is initiated by a school district referring a student to
the court. A school district must make a referral “[i]f a
student fails to attend school without excuse on 10 or
more days or parts of days within a six-month period in
the same school year.” The referral must be made with-
in 10 school days of the student’s 10™ absence.

If a student fails to attend school as indicated
above, the relevant school district may also file a com-
plaint against the student’s parent. The complaint is for
the offense of parent contributing to nonattendance. The
complaint is to be filed in a county, justice, or municipal
court. (Please note that most county courts will not have
jurisdiction over parent contributing to nonattendance
cases.) Typically, the complaint is filed with the court
that is handling the truant conduct case against the par-
ent’s child. The court will not be acting as a truancy
court when handling a parent contributing to nonattend-
ance case. Rather, the court will be acting in its regular
capacity. For example, a justice court will hear the
Class C misdemeanor offense of parent contributing to
nonattendance under the court’s general jurisdiction. See
Tex. Const. art. V, §19 (“Justice of the peace courts shall
have original jurisdiction in criminal matters of misde-
meanor cases punishable by fine only . . . .”). Similarly,
municipal courts will be acting in their normal capacity
as courts with jurisdiction over Class C misdemeanor
cases. See Tex. Gov’'t Code Ann. §§29.003(b),
30.00005(a) (West Supp. 2014). In counties with a
population of 1.75 million or more, the constitutional
county court has jurisdiction of parent contributing to
nonattendance cases. Tex. Gov’t Code Ann. § 26.045(d)
(West Supp. 2014). The constitutional county judge in
these counties may appoint one or more magistrates to
hear parent contributing to nonattendance cases. Tex.
Gov’t Code Ann. § 54.1172 (West 2013).

As amended, this statute permits complaints to be
filed for parent contributing to nonattendance only “if
the school district provides evidence of the parent’s
criminal negligence. For a parent to be convicted of the
offense, the parent must have “with criminal negligence”
failed to require the child to attend school. This has
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been a longstanding part of the statute. But the require-
ment that the school district provide evidence of the
parent’s criminal negligence is a new provision. The
new provision may serve to reduce the number of com-
plaints filed for parent contributing to nonattendance.

Subsection (c) details the circumstances under
which a court may dismiss a school district’s complaint
against a parent for parent contributing to nonattend-
ance. Subsection (d) is entirely new. (A previous Sub-
section (d) has become Subsection (c).) This subsection
creates an exception to the general rule that school dis-
tricts must refer students to truancy court if the student
engaged in truant conduct. Specifically, a school district
is permitted to “delay a referral” if the school district
does three things. First, the district must apply truancy
prevention measures to the student. Second, the district
must determine that the truancy prevention measures are
succeeding. Third, the district must determine that the
delay of a referral is in the best interest of the student.

Education Code Sec. 25.0952. PROCEDURES
APPLICABLE TO PARENT CONTRIBUTING TO
NONATTENDANCE OFFENSE [SCHOOL—AT-
FENDANCEREEATED-OEEENSES]. In a proceeding
based on a complaint under Section 25.093 [er25-094],
the court shall, except as otherwise provided by this
chapter, use the procedures and exercise the powers
authorized by Chapter 45, Code of Criminal Procedure.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The amendment to this statute
merely reflects the fact that the offense of failure to
attend school has been repealed. Accordingly, the pro-
cedures and powers set out in Chapter 45 of the Code of
Criminal Procedure will no longer apply in truancy
cases. But Chapter 45 will continue to apply in parent
contributing to nonattendance cases.

Education Code Sec. 29.087. HIGH SCHOOL
EQUIVALENCY PROGRAMS. (d) A student is eligi-
ble to participate in a program authorized by this section
if:

(1) the student has been ordered by a court un-
der Section 65.103, Family Code [Atticle-45-054—Ceode
of Criminal Procedure,as—added-by Chapter 1514,-Aets
of-the-77th-Legislature; Regular-Session;—2001], or by
the Texas Juvenile Justice Department [Yeuth-Commis-
sien] to:

(A) participate in a preparatory class for
the high school equivalency examination; or

(B) take the high school equivalency
examination administered under Section 7.111; or

(2) the following conditions are satisfied:

(A) the student is at least 16 years of
age at the beginning of the school year or semester;

(B) the student is a student at risk of
dropping out of school, as defined by Section 29.081;

(C) the student and the student's parent
or guardian agree in writing to the student's participa-
tion;

(D) at least two school years have
elapsed since the student first enrolled in ninth grade and
the student has accumulated less than one third of the
credits required to graduate under the minimum gradua-
tion requirements of the district or school; and

(E) any other conditions specified by
the commissioner.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: High school equivalency pro-
grams prepare eligible students to take a high school
equivalency examination. Subsection (d) explains which
students are eligible to participate in such a program.
Amendments to Subsection (d) simply recognize that the
court ordering a student to participate in one of these
programs is the truancy court.  Additionally, the
amendments substitute the Texas Juvenile Justice De-
partment for the Texas Youth Commission.

Education Code Sec. 33.051. DEFINITIONS. (2)
"Missing child" means a child whose whereabouts are
unknown to the legal custodian of the child and:

(A) the circumstances of whose absence
indicate that the child did not voluntarily leave the care
and control of the custodian and that the taking of the
child was not authorized by law; or

(B) the child has engaged in conduct
indicating a need for supervision under Section

51.03(b)(2) [51-03(5)3)], Family Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The change in the statutory
reference in this statute has nothing to do with truancy
reform. The change is necessitated by the deletion of the
statutory provision making truancy a form of conduct
indicating a need for supervision.

Family Code
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Family Code Sec. 51.02. DEFINITIONS. (15)
"Status offender" means a child who is accused, adjudi-
cated, or convicted for conduct that would not, under
state law, be a crime if committed by an adult, including:

(A) [treaney——under—Seection

[B}] running away from home under
Section 51.03(b)(2) [5+-03)3)];

(B) [€5)] a fineable only offense un-
der Section 51.03(b)(1) transferred to the juvenile court
under Section 51.08(b), but only if the conduct constitut-
ing the offense would not have been criminal if engaged
in by an adult;

[(D)y{ature—to—atiend-—schoolunder
Seetion-25.094 Education-Code:]

(O) [(B)] a violation of standards of
student conduct as described by Section 51.03(b)(4)
[53-0366)5)];

(D) [(F)] a violation of a juvenile cur-
few ordinance or order;

(E) [€&)] a violation of a provision of
the Alcoholic Beverage Code applicable to minors only;
or

(F) [H] a violation of any other
fineable only offense under Section 8.07(a)(4) or (5),
Penal Code, but only if the conduct constituting the
offense would not have been criminal if engaged in by
an adult.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 51.02 defines the term
“status offender.” The term no longer includes a child
who is accused or convicted of the offense of failure to
attend school. HB 2398 repealed the statute making
failure to attend school a criminal offense. Additionally,
the term no longer includes a child who is accused of (or
adjudicated for) truancy. Truancy constituted conduct
indicating a need for supervision under the law prior to
HB 2398.

It should be noted, however, that a status offend-
er, by definition, is a child who is accused of, adjudicat-
ed for, or convicted for conduct that would not be a
crime if committed by an adult. This change deletes both
truancy under Section 51.03(b)(2) of Family Code and
failure to attend school under Section 25.094 of the
Education Code from the list of specifically enumerated
status offenses. The newly created civil offense of truant
conduct under Section 65.003 was not added to the list.
However, this is not an exhaustive list and the failure to
specifically include truant conduct does not change the
fact that it meets the definition of a status offense as

derived from the federal Juvenile Justice and Delinquen-
cy Prevention. It is a violation of the law to fail to attend
school because of the person’s status of as a child. An
adult cannot commit this offense.

It is important to be aware that truant conduct is a
status offense. The primary reason relates to the fact that
contempt cases may be referred to juvenile court based
on a violation of an underlying truant conduct order.
These status offense-based contempt referrals often
present detention issues and may impose other re-
strictions on the permissibility, hearing requirements and
length of detention outlined in Section 54.011 of the
Family Code. This provision is consistent with federal
law and still applies to contempt matters based on truant
conduct.

Family Code Sec. 51.03. DELINQUENT CON-
DUCT; CONDUCT INDICATING A NEED FOR SU-
PERVISION. (a) Delinquent conduct is:

(1) conduct, other than a traffic offense, that
violates a penal law of this state or of the United States
punishable by imprisonment or by confinement in jail;

(2) conduct that violates a lawful order of a
court under circumstances that would constitute con-
tempt of that court in:

(A) a justice or municipal court; [ef]

(B) a county court for conduct pun-
ishable only by a fine; or

(C) a truancy court;

(3) conduct that violates Section 49.04, 49.05,
49.06, 49.07, or 49.08, Penal Code; or

(4) conduct that violates Section 106.041, Al-
coholic Beverage Code, relating to driving under the
influence of alcohol by a minor (third or subsequent
offense).

(b) Conduct indicating a need for supervision is:

(1) subject to Subsection (f), conduct, other
than a traffic offense, that violates:

(A) the penal laws of this state of the
grade of misdemeanor that are punishable by fine only;
or

(B) the penal ordinances of any polit-
ical subdivision of this state;

(2) [ . . ' . .

or-parts—of-days—withina-six-menth-period-in-thesame
schoolyear—or-onthree—or-more-days—orparts—of-days
hin & | od & hool:

[63)] the voluntary absence of a child from the
child's home without the consent of the child's parent or
guardian for a substantial length of time or without
intent to return;

(3) [(4)] conduct prohibited by city ordinance
or by state law involving the inhalation of the fumes or
vapors of paint and other protective coatings or glue and
other adhesives and the volatile chemicals itemized in
Section 485.001, Health and Safety Code;
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(4) [5)] an act that violates a school district's
previously communicated written standards of student
conduct for which the child has been expelled under
Section 37.007(c), Education Code;

(5) [€6)] conduct that violates a reasonable and
lawful order of a court entered under Section 264.305;

(6) [€A] notwithstanding Subsection (a)(1),
conduct described by Section 43.02(a)(1) or (2), Penal
Code; or

() [€)] notwithstanding Subsection (a)(1),
conduct that violates Section 43.261, Penal Code.

(e) For the purposes of Subsection (b)(2) [(0)}3)],
"child" does not include a person who is married, di-
vorced, or widowed.

(f) Conduct [Exeept-as—provided—bySubsection
{e);-econduet| described under Subsection (b)(1) does not
constitute conduct indicating a need for supervision
unless the child has been referred to the juvenile court
under Section 51.08(b).

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 51.03 defines the terms
“delinquent conduct” and “conduct indicating a need for
supervision.” The amendment removes the act of truan-
cy from the list of conduct indicating a need for supervi-
sion. This effectively means that juvenile courts no
longer have jurisdiction over truancy cases.

Additionally, the statute is amended to slightly
expand the definition of delinquent conduct. Before the
amendment, delinquent conduct included conduct in
violation of a lawful order of selected courts that would
constitute contempt of court. The selected courts were
justice courts, municipal courts, and county court han-
dling criminal cases punishable by fine only. The
amendment adds truancy courts to this list.

Family Code Sec. 51.13. EFFECT OF ADJUDI-
CATION OR DISPOSITION. (e) A finding that a child
engaged in conduct indicating a need for supervision as
described by Section 51.03(b)(7) [5+-03(b)}8}] is a con-
viction only for the purposes of Sections 43.261(c) and
(d), Penal Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The change in the statutory
reference in this statute has nothing to do with truancy
reform. The change is necessitated by the deletion of the

statutory provision making truancy a form of conduct
indicating a need for supervision.

Family Code Sec. 54.0404. ELECTRONIC
TRANSMISSION OF CERTAIN VISUAL MATERIAL
DEPICTING MINOR: EDUCATIONAL PROGRAMS.
(a) If a child is found to have engaged in conduct indi-
cating a need for supervision described by Section
51.03(b)(7) [5+03()8)], the juvenile court may enter
an order requiring the child to attend and successfully
complete an educational program described by Section
37.218, Education Code, or another equivalent educa-
tional program.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The change in the statutory
reference in this statute has nothing to do with truancy
reform. The change is necessitated by the deletion of the
statutory provision making truancy a form of conduct
indicating a need for supervision.

Family Code Sec. 54.05. HEARING TO MODI-
FY DISPOSITION. (b) Except for a commitment to the
Texas Juvenile Justice Department or to a post-
adjudication secure correctional facility under Section
54.04011[;—a—dispesition—under—Seetion—54-0402;] or a
placement on determinate sentence probation under
Section 54.04(q), all dispositions automatically termi-
nate when the child reaches the child's 18th birthday.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 54.05 concerns hearings
to modify juvenile dispositions. Subsection (b) con-
tained a reference to a disposition under Section 54.0402
which is a dispositional order for truancy under Section
51.03(b)(2). HB 2398 eliminates truancy as an act con-
stituting conduct indicating a need for supervision.
Accordingly, the reference to Section 54.0402 in Section
54.05 needed to be eliminated.

Family Code Sec. 58.0022. FINGERPRINTS OR
PHOTOGRAPHS TO IDENTIFY RUNAWAYS. A law
enforcement officer who takes a child into custody with
probable cause to believe that the child has engaged in
conduct indicating a need for supervision as described
by Section 51.03(b)(2) [5+-03)3)] and who after rea-
sonable effort is unable to determine the identity of the
child, may fingerprint or photograph the child to estab-
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lish the child's identity. On determination of the child's
identity or that the child cannot be identified by the
fingerprints or photographs, the law enforcement officer
shall immediately destroy all copies of the fingerprint
records or photographs of the child.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The change in the statutory
reference in this statute has nothing to do with truancy
reform. The change is necessitated by the deletion of the
statutory provision making truancy a form of conduct
indicating a need for supervision.

Family Code Sec. 58.003. SEALING OF REC-
ORDS. (c-3) Notwithstanding Subsections (a) and (c)
and subject to Subsection (b), a juvenile court, on the
court's own motion and without a hearing, shall order the
sealing of records concerning a child found to have
engaged in conduct indicating a need for supervision
described by Section 51.03(b)(6) [5+03b)A] or taken
into custody to determine whether the child engaged in
conduct indicating a need for supervision described by
Section 51.03(b)(6) [5+03(b)F)]. This subsection Ap-
plies to records related to conduct indicating a need for
supervision  described by  Section 51.03(b)(6)

[5+-03)A)].
Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The change in the statutory
reference in this statute has nothing to do with truancy
reform. The change is necessitated by the deletion of the
statutory provision making truancy a form of conduct
indicating a need for supervision.

Family Code Sec. 58.106. CONFIDENTIALITY.
(a) Except as otherwise provided by this section, infor-
mation contained in the juvenile justice information
system is confidential information for the use of the
department and may not be disseminated by the depart-
ment except:

(1) with the permission of the juvenile offend-
er, to military personnel of this state or the United
States;

(2) to a person or entity to which the depart-
ment may grant access to adult criminal history records
as provided by Section 411.083, Government Code;

(3) to a juvenile justice agency;

(4) to the Texas Juvenile Justice Department
[Xouth-Commission—and-the-TexasJuvenileProbation
Commission] for analytical purposes;

(5) to the office of independent ombudsman of
the Texas Juvenile Justice Department [¥eouth-Commis—
sten]; and

(6) to a county, justice, or municipal court ex-
ercising jurisdiction over a juvenile[;—ineludinga—court

e iurisdict] . » lor Secti
54.021].

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The amendments to this statute
recognize that the Texas Youth Commission and the
Texas Juvenile Probation Commission are now collec-
tively the Texas Juvenile Justice Department. Addition-
ally, the amendments remove the reference to the exer-
cise of a juvenile court over a juvenile in a truancy case.

Family Code Sec. 59.003. SANCTION LEVEL
ASSIGNMENT MODEL. (a) Subject to Subsection (e),
after a child's first commission of delinquent conduct or
conduct indicating a need for supervision, the probation
department or prosecuting attorney may, or the juvenile
court may, in a disposition hearing under Section 54.04
or a modification hearing under Section 54.05, assign a
child one of the following sanction levels according to
the child's conduct:

(1) for conduct indicating a need for supervi-
sion, other than conduct described in Section 51.03(b)(3)
or (4) [5+-03(b)y4H-er(5)] or a Class A or B misdemean-
or, the sanction level is one;

(2) for conduct indicating a need for supervi-
sion under Section 51.03(b)(3) or (4) [503HB)} b -er(5)]
or a Class A or B misdemeanor, other than a misde-
meanor involving the use or possession of a firearm, or
for delinquent conduct under Section 51.03(a)(2), the
sanction level is two;

(3) for a misdemeanor involving the use or
possession of a firearm or for a state jail felony or a
felony of the third degree, the sanction level is three;

(4) for a felony of the second degree, the sanc-
tion level is four;

(5) for a felony of the first degree, other than a
felony involving the use of a deadly weapon or causing
serious bodily injury, the sanction level is five;

(6) for a felony of the first degree involving
the use of a deadly weapon or causing serious bodily
injury, for an aggravated controlled substance felony, or
for a capital felony, the sanction level is six; or

(7) for a felony of the first degree involving
the use of a deadly weapon or causing serious bodily
injury, for an aggravated controlled substance felony, or
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for a capital felony, if the petition has been approved by
a grand jury under Section 53.045, or if a petition to
transfer the child to criminal court has been filed under
Section 54.02, the sanction level is seven.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The change in the statutory
reference in this statute has nothing to do with truancy
reform. The change is necessitated by the deletion of the
statutory provision making truancy a form of conduct
indicating a need for supervision.

Family Code Sec. 61.002. APPLICABILITY. (a)
Except as provided by Subsection (b), this chapter ap-
plies to a proceeding to enter a juvenile court order:

(1) for payment of probation fees under Sec-
tion 54.061;

(2) for restitution under Sections 54.041(b)
and 54.048;

(3) for payment of graffiti eradication fees un-
der Section 54.0461;

(4) for community service under Section
54.044(b);

(5) for payment of costs of court under Section
54.0411 or other provisions of law;

(6) requiring the person to refrain from doing
any act injurious to the welfare of the child under Sec-
tion 54.041(a)(1);

(7) enjoining contact between the person and
the child who is the subject of a proceeding under Sec-
tion 54.041(a)(2);

(8) ordering a person living in the same
household with the child to participate in counseling
under Section 54.041(a)(3);

(9) [requiring—aparent-orguardian—of a—child

dressi El S p& S4.041(5;: prog

[(H9)] requiring a parent or other eligible per-
son to pay reasonable attorney's fees for representing the
child under Section 51.10(e);

(10) [(HB)] requiring the parent or other eligi-
ble person to reimburse the county for payments the
county has made to an attorney appointed to represent
the child under Section 51.10(j);

(11) [2)] requiring payment of deferred
prosecution supervision fees under Section 53.03(d);

(12) [&3)] requiring a parent or other eligible
person to attend a court hearing under Section 51.115;

(13) [&4)] requiring a parent or other eligible
person to act or refrain from acting to aid the child in
complying with conditions of release from detention
under Section 54.01(r);

(14) [(+5)] requiring a parent or other eligible
person to act or refrain from acting under any law im-
posing an obligation of action or omission on a parent or
other eligible person because of the parent's or person's
relation to the child who is the subject of a proceeding
under this title;

(15) [(46)] for payment of fees under Section
54.0462; or

(16) [(+A] for payment of the cost of attend-
ing an educational program under Section 54.0404.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The amendment to this statute
removes a reference to a juvenile court order affecting
parents and others in a case involving conduct indicating
a need for supervision known as truancy. Truancy no
longer constitutes conduct indicating a need for supervi-
sion.

Family Code
Title 3A

Subchapter A. General Provisions

Family Code_Sec. 65.001. SCOPE AND PUR-
POSE. (a) This chapter details the procedures and
proceedings in cases involving allegations of truant
conduct.

(b) The purpose of this chapter is to encourage
school attendance by creating simple civil judicial pro-
cedures through which children are held accountable for
excessive school absences.

(c) The best interest of the child is the primary
consideration in adjudicating truant conduct of the child.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The decriminalization of truan-
cy by the Texas Legislature does not mean that legisla-
tors did not want to continue to hold children accounta-
ble for missing school. On the contrary, legislators
know the importance of keeping kids in school. They
know that having negative consequences for missing
school can serve to encourage school attendance. So,
the legislators added a brand new title to the Family
Code. Section 65.001(b) explicitly states that the goal of
the new title is to hold children accountable for missing
school. Section 65.001(b) also recognizes that courts
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will have a major role in this accountability. According-
ly, Title 3A is created to set out the procedures courts
will use in effectuating this accountability. The act of
missing school will no longer result in a criminal convic-
tion. But make no mistake, the courts will continue to
hold children accountable for missing school.

Family Code_Sec. 65.002. DEFINITIONS. In
this chapter:

(1) "Child" means a person who is 12 years of
age or older and younger than 19 years of age.

(2) "Juvenile court" means a court designated
under Section 51.04 to exercise jurisdiction over pro-
ceedings under Title 3.

(3) "Qualified telephone interpreter" means a
telephone service that employs licensed court interpret-
ers, as defined by Section 157.001, Government Code.

(4) "Truancy court" means a court designated
under Section 65.004 to exercise jurisdiction over cases
involving allegations of truant conduct.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The language contained in
Section 65.002 highlights that truancy courts are not the
same thing as juvenile courts. Truancy courts are the
courts that will exercise jurisdiction over cases involving
allegations of truant conduct. More details about truan-
cy courts are contained in Section 65.004. Juvenile
courts, on the other hand, exercise jurisdiction over
cases under Title 3 of the Family Code. Truant conduct
cases do not fall under Title 3. Rather, truant conduct
cases fall under new Title 3A.

Section 65.002 sets out the definitions used in the
new statute. Of interest is that the definition of a “child”
for truancy is a person 12 years or older and younger
than 19 years of age. Interestingly, in 2011, SB 1489
(82™ R.S.) changed the failure to attend school statute
(now repealed Section 25.094, Education Code), which
allowed persons aged 10 and older who were enrolled in
school, including those aged 18 to 20 who were volun-
tarily enrolled, to be charged with failure to attend
school so that the offense applied only to students aged
12 and up but not yet 18. The definition of child in the
Family Code, however, was unchanged so that the CINS
offense of truancy applied to those who were 10 and not
yet 17. This had the impact of allowing 10 and 11 year-
olds engaging in truancy to be handled only in juvenile
court. The new definition of child in truant conduct
cases means that while 18-year-olds can once again be
sent to court for non-attendance, there is no longer a

mechanism for addressing 10 and 11 year-old truants in
court.

Family Code__Sec. 65.003. TRUANT CON-
DUCT. (a) A child engages in truant conduct if the
child is required to attend school under Section 25.085,
Education Code, and fails to attend school on 10 or more
days or parts of days within a six-month period in the
same school year.

(b) Truant conduct may be prosecuted only as a
civil case in a truancy court.

(c) It is an affirmative defense to an allegation of
truant conduct that one or more of the absences required
to be proven have been excused by a school official or
by the court or that one or more of the absences were
involuntary, but only if there is an insufficient number of
unexcused or voluntary absences remaining to constitute
truant conduct. The burden is on the child to show by a
preponderance of the evidence that the absence has been
or should be excused or that the absence was involun-
tary. A decision by the court to excuse an absence for
purposes of this subsection does not affect the ability of
the school district to determine whether to excuse the
absence for another purpose.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The concepts of “delinquent
conduct” and “conduct indicating a need for supervi-
sion” are a familiar part of juvenile law. See Tex. Fam.
Code Ann. § 51.03 (West 2014). “Truant conduct” is a
similar concept. Section 65.003(a) defines truant con-
duct. Subsection (b) declares that the act of truant con-
duct may be prosecuted only as a civil case in a truancy
court. This subsection makes it clear that truant conduct
is not a criminal offense. The subsection also clarifies
that there is only one type of court in which truant con-
duct can be prosecuted — a truancy court.

Truant conduct occurs when a person who is re-
quired to attend school “fails to attend school on 10 or
more days or parts of days within a six-month period in
the same school year.” This exact same conduct consti-
tuted the criminal offense of failure-to-attend-school.
See Tex. Educ. Code Ann. § 25.094 (Vernon 2012).
Under Title 3 of the Family Code, conduct with the same
elements constituted “truancy” which was a form of
conduct indicating a need for supervision (CINS). See
Tex. Fam Code Ann. §§ 51.03(b)(2), 54.021 (Vernon
2014). The absence of a child from school “on three or
more days or parts of days within a four-week period”
does not constitute truant conduct. But this kind of
absence did constitute the criminal offense of failure to
attend school. See Tex. Educ. Code Ann. § 25.094
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(Vernon 2012). And this conduct did constitute “truan-
cy” which was a form of CINS. See Tex. Fam Code
Ann. §§ 51.03(b)(2), 54.021 (Vernon 2014).

It should be noted, however, that the new defini-
tion of truant conduct does not require that the 10 or
more absences be unexcused. It seems clear that the
definition of truant conduct should have an element that
requires the absences to be unexcused just as the Educa-
tion Code sections that address a school’s ability to refer
a child and a parent to court for truant conduct include,
in multiple places, a definition that requires the absences
to be unexcused. However, the fact that this element is
missing from the statute that actually defines the “of-
fense” provides an argument that the prosecutor has no
burden to prove the absences were unexcused; proof of
the absence is sufficient. As a result, the burden is shift-
ed to the student in the form of an affirmative defense.

Subsection (c) sets out an affirmative defense to
allegations that a student has engaged in truant conduct.
Additionally, it provides that it is an affirmative defense
if the absences have been excused or are involuntary,
provided there are not still a sufficient number of unex-
cused or voluntary absences remaining to constitute the
offense. The child must prove the affirmative defense by
a preponderance of the evidence standard.

Family Code Sec. 65.004. TRUANCY
COURTS:; JURISDICTION. (a) The following are
designated as truancy courts:

(1) in a county with a population of 1.75 mil-
lion or more, the constitutional county court;
(2) justice courts; and
(3) municipal courts.
(b) A truancy court has exclusive original juris-

diction over cases involving allegations of truant con-
duct.

(c¢) A municipality may enter into an agreement
with a contiguous municipality or a municipality with
boundaries that are within one-half mile of the munici-
pality seeking to enter into the agreement to establish
concurrent jurisdiction of the municipal courts in the
municipalities and provide original jurisdiction to a
municipal court in which a truancy case is brought as if
the municipal court were located in the municipality in
which the case arose.

(d) A truancy court retains jurisdiction over a
person, without regard to the age of the person, who was
referred to the court under Section 65.051 for engaging
in truant conduct before the person's 19th birthday, until
final disposition of the case.

Commentary by Ted Wood

Source: HB 2398
Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.004 creates truancy
courts that heretofore have not existed. While the courts
are new, there are no new courtrooms and no new judg-
es. Rather, truancy courts are simply certain existing
courts authorized to exercise a special area of jurisdic-
tion. Thus, truancy courts are very much like juvenile
courts which are actually selected district and county-
level courts designated locally to exercise juvenile juris-
diction.

Subsection (b) details the cases over which these
new truancy courts may exercise subject matter jurisdic-
tion. The grant of jurisdiction is exceedingly simple;
there is only one kind of case over which truancy courts
are given jurisdiction. That kind of case is a case in-
volving allegations of truant conduct. A truancy court
has jurisdiction over no other type of case. Subsection
(b) also makes clear the fact that the jurisdiction of tru-
ancy courts over truancy cases is exclusive and original.
Thus, while other types of courts may hear appeals from
truant conduct cases, no other court may hear truant
conduct cases originally.

Subsection (a) declares that three types of courts
are truancy courts. The courts designated as truancy
courts are: (1) constitutional county courts in counties
with a population of 1.75 million or more; (2) all justice
courts; and (3) all municipal courts. No local designa-
tion by a juvenile board (or any other governmental
entity) is necessary to make these courts truancy courts.
The named courts are automatically truancy courts by
virtue of Subsection (a).  Subsection (c) authorizes
agreements between certain municipalities in regard to
the handling of truant conduct cases. Subsection (d)
declares that truancy courts retain jurisdiction over stu-
dents even after they turn 19. The jurisdiction remains
in the truancy court until the case is finally disposed.

Family Code_Sec. 65.005. COURT SESSIONS.
A truancy court is considered to be in session at all
times.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: There are no terms of court
associated with truancy courts. The courts are always
considered be in session.

Family Code_Sec. 65.006. VENUE. Venue for a
proceeding under this chapter is the county in which the
school in which the child is enrolled is located or the
county in which the child resides.
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Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Typically, a child will attend a
school in the county in which he or she live. But this is
not always the case. Section 65.006 permits truant con-
duct cases to be filed in the county in which the stu-
dent’s school is located. The statute also permits truant
conduct cases to be filed in the county in which the
student lives.

Family Code_ Sec. 65.007. RIGHT TO JURY
TRIAL. (a) A child alleged to have engaged in truant
conduct is entitled to a jury trial.

(b) The number of jurors in a case involving an
allegation of truant conduct is six. The state and the
child are each entitled to three peremptory challenges.

(c) There is no jury fee for a trial under this chap-

ter.
Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Neither civil rules nor the Code
of Criminal Procedure apply to truant conduct cases.
Thus, provisions in those rules and statutes concerning
juries do not apply in truant conduct cases. If there are
to be any provisions concerning juries in truant conduct
cases, his provisions must necessarily be part of title 3A
(i.e., Chapter 65.)

Section 65.007 gives those persons accused of
having engaged in truant conduct the right to a jury trial.
The number of jurors in such a trial is six. Three per-
emptory strikes are allotted to each side. Unlike regular
civil cases, no fee is to be charged for a jury. Cf
Tex.Gov’t Code Ann. § 51.604 (West 2013).

Family Code__ Sec. 65.008. WAIVER OF
RIGHTS. A right granted to a child by this chapter or
by the constitution or laws of this state or the United
States is waived in proceedings under this chapter if:

(1) the right is one that may be waived;

(2) the child and the child's parent or guardian
are informed of the right, understand the right, under-
stand the possible consequences of waiving the right,
and understand that waiver of the right is not required;

(3) the child signs the waiver;

(4) the child's parent or guardian signs the
waiver; and

(5) the child's attorney signs the waiver, if the
child is represented by counsel.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.008 permits a child
to waive any rights that may be waived. This begs the
question: what rights may be waived? Section 65.008
does not say. There are no specific provisions in Chap-
ter 65 saying that certain rights may not be waived. So
we proceed on the understanding that any right may be
waived unless a statute or constitutional provision de-
clares otherwise.

While just about any right may be waived, Sec-
tion 65.008 does not allow a child to unilaterally waive
any right. One of the child’s parents or the child’s
guardian must also agree to the waiver. And agreement
by a child, parent, or guardian to waive any right can
only be accomplished if these individuals: (1) have been
informed of the right; (2) understand the right; (3) un-
derstand the possible consequences of waiving the right;
and (4) understand that waiver of the right is not re-
quired. Additionally, if the child is represented by an
attorney, a right may only be waived if the attorney signs
the waiver.

Family Code_Sec. 65.009. EFFECT OF ADJU-
DICATION. (a) An adjudication of a child as having
engaged in truant conduct is not a conviction of crime.
An order of adjudication does not impose any civil disa-
bility ordinarily resulting from a conviction or operate to
disqualify the child in any civil service application or
appointment.

(b) The adjudication of a child as having engaged

in truant conduct may not be used in any subsequent
court proceedings, other than for the purposes of deter-

mining an appropriate remedial action under this chapter
or in an appeal under this chapter.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.009(a) emphasizes
the fact that a court’s adjudication that a particular stu-
dent has engaged in truant conduct is not a conviction of
a crime. HB 2398 has decriminalized truancy; the court
proceedings set out in Title 3A will never result in a
criminal conviction.

Subsection (b) sets out a general rule that the ad-
judication of a person of having engaged in truant con-
duct is never to be used in any later court proceedings.
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For example, consider a student who later in life is
charged as an adult with committing a crime. The fact
that the student was once found to have engaged in
truant conduct is not to be mentioned. There are two
exceptions to the general rule. First, a person’s truant
conduct adjudication can be raised for the purposes of
determining an appropriate remedial action under Chap-
ter 65. Second, such an adjudication can be mentioned
on appeal.

Family Code__ Sec. 65.010. BURDEN OF
PROOF. A court or jury may not return a finding that a

child has engaged in truant conduct unless the state has
proved the conduct beyond a reasonable doubt.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Because neither criminal rules
nor juvenile rules apply, Title 3A must establish proce-
dure and standards for use in truant conduct cases. The
burden of proof is one of these standards. The burden of
proof in these cases is established as “beyond a reasona-
ble doubt.” This is also the standard in criminal cases,
of course. But there is no reason this standard cannot
also be the standard in truant conduct cases. As a matter
of comparison, this is the same standard used in juvenile
cases. See Tex. Fam. Code Ann. § 54.03 (West 2014).

Family Code Sec. 65.011. APPLICABLE
STATUTES REGARDING DISCOVERY. Discovery
in a proceeding under this chapter is governed by Chap-
ter 39, Code of Criminal Procedure, other than Articles

39.14(i) and (j).

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Just as an applicable burden of
proof must be established, applicable discovery rules
must be put in place. Title 3A does not attempt to rein-
vent the wheel and create an entirely new set of discov-
ery rules. Rather, Title 3A simply adopts the discovery
rules set out in Chapter 39, Code of Criminal Procedure.
There are two particular provisions in Chapter 39 —
Articles 39.14(i) and (j) that have not been made part of
the truancy court procedures. This is similar to the
practice in juvenile cases. The Juvenile Justice Code
states that discovery in juvenile cases is governed by the
Code of Criminal Procedure. See Tex. Fam. Code Ann. §
51.17(b) (West 2014).

Family  Code___ Sec. 65.012. PROCEDURAL
RULES. The supreme court may promulgate rules of
procedure applicable to proceedings under this chapter,
including guidelines applicable to the informal disposi-
tion of truancy cases.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This section authorizes (but
does not require) the Supreme Court to establish proce-
dures applicable to cases handled by truancy courts.
Since the statutory procedures governing truancy courts
are brand new, there may be gaps in the rules where a
particular issue is not addressed. This provision allows
the Supreme Court to fill in any gaps in the rules that
may come to light.

Family Code Sec. 65.013. INTERPRETERS. (a)
When on the motion for appointment of an interpreter by
a party or on the motion of the court, in any proceeding
under this chapter, the court determines that the child,
the child's parent or guardian, or a witness does not

understand and speak English, an interpreter must be
sworn to interpret for the person. Articles 38.30(a), (b),

and (c), Code of Criminal Procedure, apply in a proceed-
ing under this chapter. A qualified telephone interpreter
may be sworn to provide interpretation services if an
interpreter is not available to appear in person before the
court.

(b) In any proceeding under this chapter, if a par-
ty notifies the court that the child, the child's parent or
guardian, or a witness is deaf, the court shall appoint a
qualified interpreter to interpret the proceedings in any
language, including sign language, that the deaf person
can understand. Articles 38.31(d), (e), (), and (g), Code
of Criminal Procedure, apply in a proceeding under this
chapter.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: An interpreter is to be appointed
any time a child, a parent, a guardian, or a witness needs
the services of an interpreter. Subsection (a) provides for
the appointment of foreign language interpreters. Sub-
chapter (b) provides for the appointment of interpreters
for the deaf.

Family Code_Sec. 65.014. SIGNATURES. Any
requirement under this chapter that a document be
signed or that a document contain a person's signature,
including the signature of a judge or a clerk of the court,
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is satisfied if the document contains the signature of the
person as captured on an electronic device or as a digital

signature.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.014 explicitly de-
clares that any requirements for signatures under Chap-
ter 65 may be satisfied with electronic signatures.

Family Code Sec. 65.015. PUBLIC ACCESS TO
COURT HEARINGS. (a) Except as provided by Sub-
section (b), a truancy court shall open a hearing under
this chapter to the public unless the court, for good cause
shown, determines that the public should be excluded.

(b) The court may prohibit a person from person-
ally attending a hearing if the person is expected to
testify at the hearing and the court determines that the
person's testimony would be materially affected if the
person hears other testimony at the hearing.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: As a general rule, truancy court
hearings must be open to the public. There is an excep-
tion to the general rule for “good cause shown.” Sub-
section (b) authorizes truancy courts to prohibit a person
from personally attending a hearing if the person is
expected to testify. The court can order such a prohibi-
tion only upon finding that the person’s testimony would
be materially affected by hearing other testimony.

Family Code_ Sec. 65.016. RECORDING OF
PROCEEDINGS. (a) The proceedings in a truancy
court that is not a court of record may not be recorded.

(b) The proceedings in a truancy court that is a
court of record must be recorded by stenographic notes
or by electronic, mechanical, or other appropriate means.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Truancy courts are essentially
justice courts, municipal courts, and (some) county-level
courts exercising special jurisdiction over allegations of

truant conduct. These underlying courts are a mix of
courts of record and courts that are not courts of record.

County-level courts are courts of record. Munici-
pal courts of record are (obviously) courts of record.
Justice courts are not courts of record. Municipal courts
that are not courts of record are (again rather obviously)
not courts of record.

Proceedings in courts of record are recorded.
Proceedings in courts that are not courts of record are
not recorded. In enacting Title 3A, the Legislature did
not want to require courts that are not courts of record to
record proceedings. The intent was that courts that are
not courts of record be able to conduct truancy proceed-
ings without court reporters. On the other hand, legisla-
tors wanted courts of record to continue to record pro-
ceedings. The result is Section 65.016 which calls for
the recording of proceedings in courts of record but not
in non-record courts.

Family Code_ Sec. 65.017. JUVENILE CASE
MANAGERS. A truancy court may employ a juvenile
case manager in accordance with Article 45.056, Code

of Criminal Procedure, to provide services to children
who have been referred to the truancy court or who are

in jeopardy of being referred to the truancy court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: One main focus of HB 2398, the
truancy reform legislation, is to prevent truant conduct
before it occurs. Juvenile case managers put much of
their focus on providing help to students who are in
jeopardy of being referred to truancy court. Section
65.017 authorizes truancy courts to employ juvenile case
managers.

Subchapter B. Initial Procedures

Family Code_Sec. 65.051. INITIAL REFERRAL
TO TRUANCY COURT. When a truancy court re-
ceives a referral under Section 25.0915, Education Code,
and the court is not required to dismiss the referral under
that section, the court shall forward the referral to a
truant conduct prosecutor who serves the court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.
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Summary of Changes: Section 65.051 is the first
section in Subchapter B of Chapter 65. Subchapter B is
entitled “Initial Procedures.” This is a reference to the
initial procedures to be taken by a truancy court in an
individual truancy case.

A truancy case is actually initiated by a school
district referring a student to a truancy court for the
student’s truant conduct. This referral is required by
Section 25.0915, Education Code. Section 65.051 di-
rects the truancy court as to what should be done upon
receiving a referral. Specifically, the truancy court is
required to forward the referral to a truant conduct pros-
ecutor who serves the court. Every referral must be
forwarded to the truant conduct prosecutor.

The statute suggests that the truancy court is not
to forward a referral if the court is required to dismiss
the referral under Section 25.0915. But Section 25.0915
does not provide grounds for the court to dismiss a
school district referral before forwarding the referral to a
prosecutor.

Family Code Sec. 65.052. TRUANT CONDUCT
PROSECUTOR. In a justice or municipal court or a
constitutional county court that is designated as a truan-
cy court, the attorney who represents the state in crimi-
nal matters in that court shall serve as the truant conduct

prosecutor.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Prosecutors in underlying jus-
tice, municipal and county courts, serve as “truant con-
duct prosecutors” in cases heard by those courts in their
capacity as truancy courts.

Family Code_Sec. 65.053. REVIEW BY PROS-
ECUTOR. (a) The truant conduct prosecutor shall
promptly review the facts described in a referral re-
ceived under Section 65.051.

(b) The prosecutor may, in the prosecutor's dis-
cretion, determine whether to file a petition with the
truancy court requesting an adjudication of the child for
truant conduct. If the prosecutor decides not to file a
petition requesting an adjudication, the prosecutor shall
inform the truancy court and the school district of the
decision.

(c) The prosecutor may not file a petition for an
adjudication of a child for truant conduct if the referral
was not made in compliance with Section 25.0915,
Education Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Every referral a school district
makes to a truancy court for truant conduct is forwarded
by the court to a truant conduct prosecutor. Subsection
(a) requires prosecutors to look at each referral prompt-
ly. In every case, the prosecutor is to determine if the
referral complies with Section 25.0915, Education Code.
If the referral does not comply, the prosecutor may not
file a petition for adjudication of the child for truant
conduct. Even if the referral does comply with Section
25.0915, the prosecutor has discretion to decline to file a
petition with the court.

Family Code_Sec. 65.054. STATE'S PETITION.
(a) A petition for an adjudication of a child for truant
conduct initiates an action of the state against a child
who has allegedly engaged in truant conduct.

(b) The proceedings shall be styled "In the matter
of , Child.," identifying the child by
the child's initials only.

(c) The petition may be on information and be-
lief,

(d) The petition must state:

(1) with reasonable particularity the time,
place, and manner of the acts alleged to constitute truant
conduct;

(2) the name, age, and residence address, if
known, of the child who is the subject of the petition;

(3) the names and residence addresses, if
known, of at least one parent, guardian, or custodian of
the child and of the child's spouse, if any; and

(4)_if the child's parent, guardian, or custodian
does not reside or cannot be found in the state, or if their
places of residence are unknown, the name and resi-
dence address of any known adult relative residing in the
county or, if there is none, the name and residence ad-
dress of the known adult relative residing nearest to the
location of the court.

(e) Filing fees may not be charged for the filing

of the state's petition.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: A case of truant conduct is not
initiated by a school district’s filing of a referral with a
truancy court. Rather, a case of truant conduct is initiat-
ed by the filing of a petition with a truancy court by a
truant conduct prosecutor. Section 65.054 provides very
specific direction as to the things a petition alleging
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truant must contain. Subsection (e) clarifies that no
filing fees are to be charged upon the filing of a petition.

Family Code_Sec. 65.055. LIMITATIONS PE-
RIOD. A petition may not be filed after the 45th day
after the date of the last absence giving rise to the act of
truant conduct.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The handling of truant conduct
cases is meant to be accomplished swiftly. School dis-
tricts are to make truant conduct referrals to truancy
courts “within 10 school days of the student’s 10™ ab-
sence.” See Section 25.0951(a), Education Code. The
referrals go to the truancy court which is to forward the
referral to a truant conduct prosecutor. See Section
65.051. As we learn here in Section 65.055, truant con-
duct prosecutors must prepare a petitions alleging truant
conduct quickly. Truant conduct petitions must be filed
not later than the 45™ day after the date of the student’s
last absence. Schools that delay a referral to court in
order to implement truancy prevention measures should
be mindful of this statute of limitations, as should courts
and prosecutors receiving delayed referrals.

Family Code_ Sec. 65.056. HEARING DATE.
(a) After the petition has been filed, the truancy court
shall set a date and time for an adjudication hearing.

(b) The hearing may not be held on or before the
10th day after the date the petition is filed.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute instructs truancy
courts to set a date and time for an adjudication hearing
upon the filing of a petition alleging truant conduct. The
hearing must be no earlier than the 11" day after the
petition is filed. This gives time for the accused child,
parents, guardians, and others time to prepare for the
hearing.

Family Code Sec. 65.057. SUMMONS.
(a) After setting the date and time of an adjudication
hearing, the truancy court shall direct the issuance of a
summons to:
(1) the child named in the petition;
(2) the child's parent, guardian, or custodian;
(3) the child's guardian ad litem, if any; and

(4) _any other person who appears to the court
to be a proper or necessary party to the proceeding.

b) The summons must require the persons
served to appear before the court at the place, date, and
time of the adjudication hearing to answer the allega-
tions of the petition. A copy of the petition must ac-
company the summons. If a person, other than the child,
required to appear under this section fails to attend a
hearing, the truancy court may proceed with the hearing.

(c¢) The truancy court may endorse on the sum-
mons an order directing the person having the physical
custody or control of the child to bring the child to the
hearing.

(d) A party, other than the child, may waive ser-

vice of summons by written stipulation or by voluntary
appearance at the hearing.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Once a petition has been filed
and a hearing has been set, the child must be notified of
the charge and the hearing. Section 65.057 directs that
this notice is to be accomplished by means of a sum-
mons with the petition attached. The child’ parent
guardian, or custodian is also to be notified. Any guard-
ian ad litem for the child must also be notified. Signifi-
cantly, the summons may order the person having custo-
dy of the child to bring the child to the hearing. Subsec-
tion (b) authorizes courts to proceed with hearings in the
absence of a person, other than the child, who has been
ordered to attend.

Family Code_Sec. 65.058. SERVICE OF SUM-
MONS. (a) If a person to be served with a summons is
in this state and can be found, the summons shall be
served on the person personally or by registered or certi-
fied mail, return receipt requested, at least five days
before the date of the adjudication hearing.

(b) Service of the summons may be made by any
suitable person under the direction of the court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This section sets out the permis-
sible methods of serving a summons. The summons can
be served on a child (Or another) in person, but this is
not required. Service by registered or certified mail is
permissible. Service must be effectuated at least five
days before the adjudication hearing. If service is not
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effectuated by the date required, the adjudication hearing
will have to be delayed.

Family Code_Sec. 65.059. REPRESENTATION
BY ATTORNEY. (a) A child may be represented by an
attorney in a case under this chapter. Representation by
an attorney is not required.

(b) A child is not entitled to have an attorney ap-
pointed to represent the child, but the court may appoint
an attorney if the court determines it is in the best inter-
est of the child.

(c¢) The court may order a child's parent or other
responsible person to pay for the cost of an attorney
appointed under this section if the court determines that

the person has sufficient financial resources.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Attorneys are not required in
truant conduct cases. But this is not to say attorneys
may not represent accused children in truancy court.
Section 65.059 allows (but does not require) a truancy
court to appoint an attorney for a child in certain circum-
stances. This provision is very similar to Article 1.051
of the Code of Criminal Procedure which permits ap-
pointments of attorneys in the interest of justice. Justic-
es of the peace and municipal judges have power to
appoint attorneys to represent defendants under Article
1.051, although the power is rarely used. Had Section
65.059 not been included in these new truancy provi-
sions, then interest-of-justice appointments would not be
authorized in truancy cases. This is because Article
1.051 Applies to criminal cases and under House Bill
2398, truancy cases are no longer criminal cases.

Although this section states that the child is not
entitled to an attorney, Section 65.101 requires the judge
to advise of the child’s “right to be represented by an
attorney if the child is not already represented.” The
language in Section 65.059 implies that the lawmakers
did not intend to require court-appointed attorneys. This
may, however, create an apparent conflict in laws that
would likely have to be resolved through a legal chal-
lenge or future legislative clarification. A child’s parent
(or other responsible person) may be ordered to pay for
the cost of an appointed attorney. But such an order can
be made only of the court first determines that the per-
son has sufficient financial resources.

Family Code_Sec. 65.060. CHILD'S ANSWER.
After the petition has been filed, the child may answer,
orally or in writing, the petition at or before the com-
mencement of the hearing. If the child does not answer,

a general denial of the alleged truant conduct is as-
sumed.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: As with other petitions that
serve to initiate court cases, the respondent (in this case
the child) is expected to answer. The answer may be
oral or written. The answer may be made before the
hearing or at the commencement of the hearing. And if
the child does not answer at all, the default situation is
that a general denial of the alleged truant conduct is
assumed.

Family Code_Sec. 65.061. GUARDIAN AD LI-
TEM. (a) If a child appears before the truancy court
without a parent or guardian, or it appears to the court
that the child's parent or guardian is incapable or unwill-
ing to make decisions in the best interest of the child
with respect to proceedings under this chapter, the court
may appoint a guardian ad litem to protect the interests
of the child in the proceedings.

(b) An attorney for a child may also be the child's
guardian ad litem. A law enforcement officer, probation
officer, or other employee of the truancy court may not
be appointed as a guardian ad litem.

(c) The court may order a child's parent or other
person responsible to support the child to reimburse the
county or municipality for the cost of the guardian ad
litem. The court may issue the order only after deter-
mining that the parent or other responsible person has
sufficient financial resources to offset the cost of the
child's guardian ad litem wholly or partly.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.061 authorizes tru-
ancy courts to appoint a guardian ad litem for children
accused of engaging in truant conduct. But there are
only two situations in which a court is authorized to
make such an appointment. The first situation is when a
child appears before a truancy court without a parent or
guardian. The second is when a child’s parent or guard-
ian appears to be incapable or unwilling to make deci-
sions in the child’s best interest. A court may order a
child’s parent (or other responsible person) to pay for the
guardian ad litem. This order may be made only if the
court finds the person is financially able to do so.
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Family Code_Sec. 65.062. ATTENDANCE AT
HEARING. (a) The child must be personally present at
the adjudication hearing. The truancy court may not
proceed with the adjudication hearing in the absence of
the child.

(b) A parent or guardian of a child and any court-
appointed guardian ad litem of a child is required to
attend the adjudication hearing.

(c) Subsection (b) does not apply to:

(1) a person for whom, for good cause shown,
the court excuses attendance;
(2) a person who is not a resident of this state;

or

(3) a parent of a child for whom a managing
conservator has been appointed and the parent is not a
conservator of the child.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: A child must always be in at-
tendance at a truancy court hearing. In fact, a truancy
court hearing may not take place in the absence of the
accused child. Parents and guardians are also required
to attend truancy hearings. But a hearing can take place
in the absence of any parent or guardian.

Family Code Sec. 65.063. RIGHT TO
REEMPLOYMENT. (a) An employer may not termi-
nate the employment of a permanent employee because
the employee is required under Section 65.062(b) to

attend a hearing.
(b) Notwithstanding any other law, an employee

whose employment is terminated in violation of this
section is entitled to return to the same employment that
the employee held when notified of the hearing if the
employee, as soon as practical after the hearing, gives
the employer actual notice that the employee intends to
return.
(c) A person who is injured because of a viola-
tion of this section is entitled to:
(1) reinstatement to the person's former posi-

tion;

(2) damages not to exceed an amount equal to
six times the amount of monthly compensation received
by the person on the date of the hearing; and

(3) reasonable attorney's fees in an amount
approved by the court.

(d) It is a defense to an action brought under this
section that the employer's circumstances changed while
the employee attended the hearing and caused
reemployment to be impossible or unreasonable. To
establish a defense under this subsection, an employer

must prove that the termination of employment was

because of circumstances other than the employee's
attendance at the hearing.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This provision is nearly identi-
cal to Section 51.116, Family Code, which is applicable
in juvenile cases. The purpose of the statute is to pro-
tect persons who are required to attend truancy hearings
from negative employment repercussions.

Family Code__Sec. 65.064. SUBPOENA OF
WITNESS. A witness may be subpoenaed in accord-
ance with the procedures for the subpoena of a witness
under the Code of Criminal Procedure.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.064 allows for wit-
nesses to be subpoenaed and borrows the relevant pro-
cedures from the Code of Criminal Procedure.

Family Code_Sec. 65.065. CHILD ALLEGED
TO BE MENTALLY ILL. (a) A party may make a
motion requesting that a petition alleging a child to have
engaged in truant conduct be dismissed because the
child has a mental illness, as defined by Section
571.003. Health and Safety Code. In response to the
motion, the truancy court shall temporarily stay the
proceedings to determine whether probable cause exists
to believe the child has a mental illness. In making a

determination, the court may:
(1) consider the motion, supporting docu-

ments, professional statements of counsel, and witness
testimony; and
(2) observe the child.

(b) If the court determines that probable cause
exists to believe that the child has a mental illness, the
court shall dismiss the petition. If the court determines
that evidence does not exist to support a finding that the
child has a mental illness, the court shall dissolve the
stay and continue with the truancy court proceedings.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.
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Summary of Changes: This statute details the proce-
dures if a child accused of engaging in truant conduct
possibly has a mental illness. Upon a motion suggesting
that the child has a mental illness, the truancy court is
required to temporarily stay the proceedings. Once the
proceedings are stayed, the court must determine wheth-
er there is probable cause to believe the child has a men-
tal illness. Upon finding probable cause, the court can
do only one thing — dismiss the petition.

Subchapter C. Adjudication Hearing and Remedies

Family Code__Sec. 65.101. ADJUDICATION
HEARING; JUDGMENT. (a) A child may be found to
have engaged in truant conduct only after an adjudica-
tion hearing conducted in accordance with the provisions
of this chapter.

(b) At the beginning of the adjudication hearing,

the judge of the truancy court shall explain to the child
and the child's parent, guardian, or guardian ad litem:

(1) the allegations made against the child;

(2) the nature and possible consequences of
the proceedings;

3) the child's rivilege  against _ self-

incrimination;

(4) the child's right to trial and to confronta-
tion of witnesses;

(5) the child's right to representation by an at-
torney if the child is not already represented; and

(6) the child's right to a jury trial.

(c) Trial is by jury unless jury is waived in ac-
cordance with Section 65.008. Jury verdicts under this
chapter must be unanimous.

(d) The Texas Rules of Evidence do not apply in
a truancy proceeding under this chapter except:

(1) when the judge hearing the case deter-
mines that a particular rule of evidence applicable to

criminal cases must be followed to ensure that the pro-

ceedings are fair to all parties; or
(2) as otherwise provided by this chapter.

(e) A child alleged to have engaged in truant
conduct need not be a witness against nor otherwise
incriminate himself or herself. An extrajudicial state-
ment of the child that was obtained in violation of the
constitution of this state or the United States may not be
used in an adjudication hearing. A statement made by
the child out of court is insufficient to support a finding
of truant conduct unless it is corroborated wholly or
partly by other evidence.

(f) At the conclusion of the adjudication hearing,
the court or jury shall find whether the child has engaged
in truant conduct. The finding must be based on compe-
tent evidence admitted at the hearing. The child shall be
presumed to have not engaged in truant conduct and no
finding that a child has engaged in truant conduct may
be returned unless the state has proved the conduct be-
yond a reasonable doubt. In all jury cases the jury will
be instructed that the burden is on the state to prove that

a child has engaged in truant conduct beyond a reasona-
ble doubt.

(2) If the court or jury finds that the child did not
engage in truant conduct, the court shall dismiss the case
with prejudice.

(h) If the court or jury finds that the child did en-
gage in truant conduct, the court shall proceed to issue a
judgment finding the child has engaged in truant conduct
and order the remedies the court finds appropriate under
Section 65.103. The jury is not involved in ordering
remedies for a child who has been adjudicated as having

engaged in truant conduct.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Subsection (a) states that a child
may be found to have engage in truant conduct only
after an adjudication hearing. This means that a child
may not simply plead true to the allegations and avoid
showing up in court.

Subsection (b), requires the truancy court judge to
provide certain admonishments to the child, including
advising the child of his or her rights at the hearing. The
rights listed are the same as those for a child in a juve-
nile case, including the right against self-incrimination,
right to confront witnesses, and the right to representa-
tion by an attorney if not already represented. The provi-
sion giving the child the right to an attorney appears to
conflict with Section 65.059, which provides the child is
permitted but not entitled to an attorney. The language in
Section 65.059 implies that the Legislature did not in-
tend to require court-appointed attorneys. This may,
however, create an apparent conflict in laws that would
likely have be resolved through a legal challenge or
future legislative clarification.

Subsection (c¢) explicitly guarantees the accused
child the right to have a jury trial. See also Section
65.007. But this right can be waived under the condi-
tions set out in Section 65.008. Subsection (d) says that,
as a general rule, the Texas Rules of Evidence do not
apply in a truancy court proceeding.

Subsection (e) states that a child accused of en-
gaging in truant conduct need not be a witness against
herself. The applicability of subsection (e) to civil truan-
cy cases is unclear. It provides that an extra-judicial
statement of the child obtained in violation of the U.S. or
Texas constitution may not be used in the hearing. How-
ever, since truancy is no longer a criminal offense and
the child is not arrested or taken into custody, it would
follow that Miranda rights do not apply in these matters.
Further, though not a constitutional right and thus not
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technically covered by this prohibition, it bears noting
that there is no statute requiring a child in a truancy
matter to be magistrated as is required in a juvenile
matter, so that provision is also inapplicable. Therefore,
it does not seem that there is any way within a truant
conduct matter to obtain a statement in violation of the
U.S. or Texas Constitution or even in violation of state
law.

Subsection (f) discusses the ultimate decision for
the finder of fact (whether judge or jury) in a truancy
case. The question is whether the child has engaged in
truant conduct. The reasonable-doubt standard is re-
peated here. See also Section 65.010. And, of course,
the burden of proof belongs to the State. Subsection (g)
requires the truancy court to dismiss any case in which
the judge or jury did not engage in truant conduct. Sub-
section (h) discusses the nests step for a court in which a
child is found to have engaged in truant conduct. Spe-
cifically, the court must issue a judgment. The judgment
must state that the child engaged in truant conduct. The
judgment must also list the remedies the court finds to
be appropriate under Section 65.103. This subsection
also limits the role of the jury to making the determina-
tion as to whether the child has engaged in truant con-
duct. The jury has no role in fashioning remedial orders.

Family Code__Sec. 65.102. REMEDIAL AC-
TIONS. (a) The truancy court shall determine and order
appropriate remedial actions in regard to a child who has
been found to have engaged in truant conduct.

(b) The truancy court shall orally pronounce the
court's remedial actions in the child's presence and enter
those actions in a written order.

(c) After pronouncing the court's remedial ac-
tions, the court shall advise the child and the child's
parent, guardian, or guardian ad litem of:

(1) the child's right to appeal, as detailed in
Subchapter D; and

(2) the procedures for the sealing of the
child's records under Section 65.201.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The main purpose of a finding
that a child has engaged in truant conduct is to authorize
a judge to order remedial actions that will serve to keep
the child n school. The judge must announce the reme-
dial actions in the child’s presence. The remedial ac-
tions are to be made part of the court’s written order.
Subsection (c) requires the trial court to advise the child
and the child’ parent, guardian, or guardian ad litem of

the child’s right to appeal. The judge must also detail
the procedures for the sealing of the child’s records.

Family Code_Sec. 65.103. REMEDIAL ORDER.

(a) A truancy court may enter a remedial order requiring

a child who has been found to have engaged in truant
conduct to:

(1) attend school without unexcused absenc-

€es;
(2) attend a preparatory class for the high

school equivalency examination administered under
Section 7.111, Education Code, if the court determines

that the individual is unlikely to do well in a formal
classroom environment due to the individual's age;

(3) if the child is at least 16 years of age, take
the high school equivalency examination administered
under Section 7.111, Education Code, if that is in the
best interest of the child;

(4) attend a nonprofit, community-based spe-
cial program that the court determines to be in the best
interest of the child, including:

(A) an alcohol and drug abuse pro-

ram;
(B) a rehabilitation program;
(C) a counseling program, including
a self-improvement program;

(D) a program that provides training

in self-esteem and leadership;

(E) a work and job skills training
(F) a program that provides training

in parenting, including parental responsibility;

(G) a program that provides training
(H) a program that provides training

in violence avoidance;
(I) a program that provides sensitivi-

program;

In manners;

ty training; and
(J) a program that provides training
in advocacy and mentoring;
(5) complete not more than 50 hours of com-
munity service on a project acceptable to the court; and
(6) participate for a specified number of hours
in a tutorial program covering the academic subjects in
which the child is enrolled that are provided by the
school the child attends.
(b) A truancy court may not order a child who
has been found to have engaged in truant conduct to:
(1) attend a juvenile justice alternative educa-
tion program, a boot camp, or a for-profit truancy class;
or

(2) perform more than 16 hours of community

service per week under this section.
(c) In addition to any other order authorized by
this section, a truancy court may order the Department
of Public Safety to suspend the driver's license or permit

of a child who has been found to have engaged in truant
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conduct. If the child does not have a driver's license or
permit, the court may order the Department of Public
Safety to deny the issuance of a license or permit to the
child. The period of the license or permit suspension or
the order that the issuance of a license or permit be
denied may not extend beyond the maximum time peri-
od that a remedial order is effective as provided by Sec-
tion 65.104.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Subsection (a) sets forth a long
list of remedial actions that truancy courts may order
upon a finding that a child has engaged in truant con-
duct. These remedies are almost word-for-word the
same as the remedies available to the courts handing the
criminal failure-to-attend-school cases. See Tex. Crim.
Proc. Code Ann. art. 45.054(a) (West Supp. 2014) (re-
pealed by Section 41 of HB 2398 effective 09/01/15).
So although truancy has been decriminalized, the reme-
dies that were available to judges handling failure-to-
attend-school cases are still available. Subsection (b)
prohibits a truancy court from ordering a child to attend
certain programs including any for-profit truancy class.
This is a new provision. Subsection (c) authorizes a
truancy court to suspend a child’s driver’s license.

Family Code_Sec. 65.104. MAXIMUM TIME
REMEDIAL ORDER IS EFFECTIVE. A truancy
court's remedial order under Section 65.103 is effective
until the later of:

(1) the date specified by the court in the order,
which may not be later than the 180th day after the date
the order is entered; or

(2) the last day of the school year in which the
order was entered.

Commentary by Ted Wood

Source: HB 2398
Effective Date: September 1, 2015
Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.
Summary of Changes: The remedial orders issued by a
truancy court effectively come with an expiration date.
A truancy court’s remedial orders are of no force and
effect after the 180™ day after the remedial orders are
entered.

Family Code_Sec. 65.105. ORDERS AFFECT-
ING PARENTS AND OTHERS. (a) If a child has been
found to have engaged in truant conduct, the truancy

court may:

(1) order the child and the child's parent to at-
tend a class for students at risk of dropping out of school
that is designed for both the child and the child's parent;

(2) order any person found by the court to
have, by a wilful act or omission, contributed to, caused,
or encouraged the child's truant conduct to do any act
that the court determines to be reasonable and necessary
for the welfare of the child or to refrain from doing any
act that the court determines to be injurious to the child's
welfare;

(3) enjoin all contact between the child and a
person who is found to be a contributing cause of the
child's truant conduct, unless that person is related to the
child within the third degree by consanguinity or affini-
ty, in which case the court may contact the Department
of Family and Protective Services, if necessary;

(4) after notice to, and a hearing with, all per-
sons affected, order any person living in the same
household with the child to participate in social or psy-
chological counseling to assist in the child's rehabilita-
tion;

(5) order the child's parent or other person re-
sponsible for the child's support to pay all or part of the
reasonable costs of treatment programs in which the
child is ordered to participate if the court finds the
child's parent or person responsible for the child's sup-
port is able to pay the costs;

(6) order the child's parent to attend a pro-
gram for parents of students with unexcused absences
that provides instruction designed to assist those parents
in _identifying problems that contribute to the child's
unexcused absences and in developing strategies for
resolving those problems; and

(7)_order the child's parent to perform not
more than 50 hours of community service with the child.

(b) A person subject to an order proposed under
Subsection (a) is entitled to a hearing before the order is
entered by the court.

(c) On a finding by the court that a child's parents
have made a reasonable good faith effort to prevent the
child from engaging in truant conduct and that, despite
the parents' efforts, the child continues to engage in
truant conduct, the court shall waive any requirement for
community service that may be imposed on a parent
under this section.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: When a truancy court finds that
a child has engaged in truant conduct, the court is not
restricted to making remedial orders to the child alone.
Rather, the court may make remedial orders affecting
parents and others. This is also the way things work in
the juvenile courts. In fact, Section 65.105 is in large
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part a copy of the Section 54.041, Family Code. Subsec-
tion (b) envisions a “proposed” order coming out of a
hearing concerning whether the child in question has
engaged in truant conduct. A truancy court must give
the parent or other person the right to have a special
hearing on the proposed remedial measures before enter-
ing those measures in an order. One of the remedial
measures that a truancy court may impose upon a parent
or other person is a requirement to perform up to 50
hours of community service with the child. But Subsec-
tion (c) allows for this community service requirement
placed upon a parent to be waived if certain findings are
made.

In addition, the court may issue an order enjoin-
ing contact between the child and a person found to have
been a contributing cause of the child’s truant conduct.
If the person is related to the child within the third de-
gree of consanguinity or affinity, no injunction may be
entered but the Department of Family and Protective
Services (DFPS) may be contacted. Consanguinity refers
to direct relations to the child through blood or adoption,
including the spouse of the person related to the child.
Affinity refers to direct relations to the child as well as
direct relations to the child’s spouse, if the child is mar-
ried. First degree encompasses parents, spouses, and
children. Second degree encompasses: siblings, grand-
parents, and grandchildren. Third degree encompasses:
great grandparents, aunts and uncles, and nieces and
nephews. The definitions can be found in Chapter 573,
Government Code.

Family Code Sec.65.106. LIABILITY FOR
CLAIMS ARISING FROM COMMUNITY SERVICE.
(a) A municipality or county that establishes a program
to assist children and their parents in rendering commu-
nity service under this subchapter may purchase an
insurance policy protecting the municipality or county
against a claim brought by a person other than the child
or the child's parent for a cause of action that arises from
an act of the child or parent while rendering the commu-
nity service. The municipality or county is not liable for
the claim to the extent that damages are recoverable
under a contract of insurance or under a plan of self-
insurance authorized by statute.

(b) The liability of the municipality or county for
a claim that arises from an action of the child or the
child's parent while rendering community service may
not exceed $100,000 to a single person and $300,000 for
a single occurrence in the case of personal injury or
death, and $10,000 for a single occurrence of property
damage. Liability may not extend to punitive or exem-
plary damages.

(c) This section does not waive a defense, im-
munity, or jurisdictional bar available to the municipali-
ty or county or its officers or employees., nor shall this
section be construed to waive, repeal, or modify any

provision of Chapter 101, Civil Practice and Remedies
Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This section is nearly a word-
for-word adoption of the same law in juvenile cases. See
Tex. Fam. Code Ann. § 54.044(d). The law lets cities
and counties purchase insurance to protect against liabil-
ity for the possible bad acts of persons performing com-
munity service.

Family Code Sec. 65.107. COURT COST. (a) If
a child is found to have engaged in truant conduct, the
truancy court, after giving the child, parent, or other
person responsible for the child's support a reasonable
opportunity to be heard, shall order the child, parent, or
other person, if financially able to do so, to pay a court
cost of $50 to the clerk of the court.

(b) The court's order to pay the $50 court cost is
not effective unless the order is reduced to writing and
signed by the judge. The written order to pay the court
cost may be part of the court's order detailing the reme-
dial actions in the case.

(c) The clerk of the court shall keep a record of
the court costs collected under this section and shall
forward the funds to the county treasurer, municipal
treasurer, or person fulfilling the role of a county treas-
urer or municipal treasurer, as appropriate.

(d) The court costs collected under this section
shall be deposited in a special account that can be used
only to offset the cost of the operations of the truancy
court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The criminal offense of failure
to attend school calls for the payment of court costs
upon conviction. Of course, House Bill 2398 repeals the
offense of failure to attend school. Thus, there is no
longer any basis for the assessment of criminal court
costs in truancy cases.

Section 65.107 does call for the assessment of a
new court costs in truancy courts. The cost is $50 and is
generally to be assessed upon a finding that the child has
engaged in delinquent conduct. But there is a rather
large exception to the assessment of the court cost. Ifa
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child or parent is not financially able to pay the $50 cost,
then the court is not authorized to assess the cost.

Truancy courts must provide the child or parent
an opportunity to be heard in regard to the person’s
financial ability to pay the court cost. And the court
must determine that the child or parent is financially able
to pay the cost. If either of those things does not hap-
pen, the court is without authority to assess the cost.
Subsection (b) requires that any order to pay the $50
court cost be reduced to writing and may be part of the
court’s judgment. The court cost is to be deposited in a
special account maintained by the county or the city. No
part of the collected court costs goes to the State. The
money collected may only be used to offset the opera-
tion of the truancy court.

Family Code Sec. 65.108. HEARING TO MOD-
IFY REMEDY. (a) A truancy court may hold a hearing
to modify any remedy imposed by the court. A remedy
may only be modified during the period the order is
effective under Section 65.104.

(b) There is no right to a jury at a hearing under
this section.

(c)_A hearing to modify a remedy imposed by the
court shall be held on the petition of the state, the court,
or the child and the child's parent, guardian, guardian ad
litem, or attorney. Reasonable notice of a hearing to
modify disposition shall be given to all parties.

(d) Notwithstanding any other law, in consider-
ing a motion to modify a remedy imposed by the court,
the truancy court may consider a written report from a
school district official or employee, juvenile case man-
ager, or professional consultant in addition to the testi-
mony of witnesses. The court shall provide the attorney
for the child and the prosecuting attorney with access to
all written matters to be considered by the court. The
court may order counsel not to reveal items to the child
or to the child's parent, guardian, or guardian ad litem if
the disclosure would materially harm the treatment and
rehabilitation of the child or would substantially de-
crease the likelihood of receiving information from the
same or similar sources in the future.

(e) The truancy court shall pronounce in court, in
the presence of the child, the court's changes to the rem-
edy, if any. The court shall specifically state the new
remedy and the court's reasons for modifying the remedy
in a written order. The court shall furnish a copy of the
order to the child.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.108 explains that a
truancy court’s remedial order can be modified. The
concept is not an entirely new one. The same idea exists

in juvenile cases. See Tex. Fam. Code Ann. § 54.05
(West 2014) (“Hearing to Modify Disposition”). Gener-
ally, Section 65.108 creates a procedure for a hearing to
modify a remedy imposed by the truancy court. The
language in this section tracks with the statute regarding
the hearing to modify disposition in juvenile court.
However, it is clear in juvenile court that the reason the
prosecutor would file a motion to modify is because the
juvenile has violated the terms of probation. Given that
violating a court order in truancy court results in a con-
tempt proceeding, it is unclear when a modification
hearing would be requested in truancy court.

Subsection (d) allows for the admission of written
reports from school district officials or employees, juve-
nile case managers, or professional consultants. It pro-
vides that the prosecutor and attorney for the child shall
be given access to the written matters and that the court
may order counsel not to reveal items to the child or the
child’s parent, guardian, or ad litem if the disclosure
would materially harm the treatment and rehabilitation
of the child or would substantially decrease the likeli-
hood of receiving information from the same or similar
sources in the future. This language exists in juvenile
court proceedings and works because there is always a
defense attorney in a juvenile proceeding. As the child is
not entitled to an attorney in truancy court proceedings
(presumably; for greater discussion see analysis of Sec-
tions 65.059 and 65.101) but is entitled to evidence to be
used against him or her, this section presents an issue.
Presumably, the child’s due process rights would trump
and the court would give to an unrepresented child ac-
cess to the information even if the court would have
ordered the attorney not to share it with the child.

Subsection (e) requires the court to pronounce in
court and in the presence of the child the court’s changes
to the remedy. The court must also specifically state the
new remedy and reasons for the modification in a writ-
ten order and give a copy to the child. The statute gives
no guidance as to what new remedies may be issued, nor
does it address the length of time for such new remedy.

Family Code Sec. 65.109. MOTION FOR NEW
TRIAL. The order of a truancy court may be challenged

by filing a motion for new trial. Rules 505.3(c) and (e),

Texas Rules of Civil Procedure, apply to a motion for
new trial.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The new truancy provisions
consist of new procedures and borrowed procedures.
This statute is an example of a borrowed procedure.



179

Motions for new trial are permitted in truant conduct
cases. But House Bill 2398 makes no attempt to create
an entirely new motion-for-new-trial procedure. Rather,
the applicable rules for motions for new trials will be
Rules 505.3(c) and (e) of the Texas Rules of Civil Pro-
cedure.

Specifically, Rule 505.3(c) requires the motion to
be filed within 14 days, requires service on the other
party, and provides the judge may grant a new trial on a
showing that justice was not done. Each party is limited
to only one grant of a new trial. Rule 505.3(¢e) provides
that if the judge has not ruled on the motion by the 21*
day after the judgment was signed, the motion is denied
by operation of law.

Subchapter D. Appeal

Family Code Sec. 65.151. RIGHT TO APPEAL.
(a) The child, the child's parent or guardian, or the state
may appeal any order of a truancy court. A person sub-
ject to an order entered under Section 65.105 may appeal
that order.

(b) _An appeal from a truancy court shall be to a
juvenile court. The case must be tried de novo in the
juvenile court. This chapter applies to the de novo trial
in the juvenile court. On appeal, the judgment of the
truancy court is vacated.

(c) A judgment of a juvenile court in a trial con-
ducted under Subsection (b) may be appealed in the
same manner as an appeal under Chapter 56.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes:  An appeal from an order of a
truancy court is possible. All appeals go to the juvenile
court. And all appeals are handled on a “de novo” basis.
In other words, the juvenile court tries the case over
again. Once an appeal is made, the judgment of the
truancy court is vacated. This statute calls into question
the rationale for Section 65.016 which requires the re-
cording of the proceedings in truancy courts that are
courts of record. The primary purpose for recording
court proceedings is to create a record for appeal. But if
all appeals from truancy courts are de novo, there would
appear to be no reason for creating a record.

The child, the child’s parent or guardian, or the
state may appeal any order of a truancy court. Addition-
ally, a person subject to an order entered under Section
65.105 (Orders Affecting Parents and Others) may ap-
peal that order. The appeal from a truancy court is to a
juvenile court. Presumably, the procedures in Title 3,

Family Code, would be followed by the court except to
the extent there is a conflict with Rule 506, Texas Rules
of Civil Procedure (Section 65.152), with the exception
being that there is no right to an attorney, simply a pro-
vision that one is allowed (Section 65.153).

Subsection (c) provides that an appeal of the ju-
venile court order would be taken in the same manner as
an appeal under Chapter 56, Family Code, which applies
to all other juvenile court appeals. Chapter 56 does pro-
vide that a child is entitled to an attorney for an appeal.
It is unclear if the language in Section 65.153, which
allows for but does not create a right for an attorney,
applies to only an appeal fo juvenile court or if it also
applies to an appeal from juvenile court.

Family Code_Sec. 65.152. GOVERNING LAW.
Rule 506, Texas Rules of Civil Procedure, applies to the
appeal of an order of a truancy court to a juvenile court
in the same manner as the rule applies to an appeal of a
judgment of a justice court to a county court, except an

appeal bond is not required.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute explains that Rule
506 of the Texas Rules sets out the procedures involved
in appealing a truancy court order to the juvenile court.
There is one exception to the provisions in Rule 506 —
no appeal bond is required.

Family Code_Sec. 65.153. COUNSEL. ON AP-
PEAL. (a) A child may be represented by counsel on
appeal.

(b)_If the child and the child's parent, guardian, or
guardian ad litem request an appeal, the attorney who
represented the child before the truancy court, if any,
shall file a notice of appeal with the court that will hear
the appeal and inform that court whether that attorney
will handle the appeal.

(c) An appeal serves to vacate the order of the

truancy court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: As in cases originally before the
truancy court, a person appealing the order of a truancy
court may be represented by an attorney. But there is no
requirement that an attorney be appointed to represent
the appellant. See Section 65.059. This permissive lan-
guage signals that the child is not entitled to an attorney
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on appeal. However, some have argued that it is not
clear if Subsection (a) is applicable only to an appeal fo
juvenile court or if it is also applicable to an appeal from
juvenile court. This may be an issue because Chapter 56,
Family Code, entitles a child to an attorney for an appeal
from juvenile court and Section 65.151 provides that an
appeal from juvenile court is governed by Chapter 56.

Both subsections (b) and (c) specifically reference
the appeal from a truancy court o the juvenile court and
make no reference to an appeal from the juvenile court.
It is likely that Section 65.153 applies to appeals to the
juvenile court. The specific mention of the appeal from
the truancy court and the absence of a reference to an
appeal from the juvenile courtsuggest that Section
65.153 applies only to the appeal from truancy court fo
juvenile court and not to the appeal from juvenile court
to the appropriate Court of Appeals. Under this interpre-
tation, a child appealing from the juvenile court would
be entitled to an attorney just like any other child appeal-
ing from juvenile court. This is an outstanding issue
juvenile courts or the Legislature will likely need to
resolve.

Subchapter E. Records

Family Code_Sec. 65.201. SEALING OF REC-
ORDS. (a) A child who has been found to have en-
gaged in truant conduct may apply., on or after the child's
18th birthday, to the truancy court that made the finding
to seal the records relating to the allegation and finding
of truant conduct held by:

1) the court;
(2) the truant conduct prosecutor; and
(3) the school district.

(b) The application must include the following
information or an explanation of why one or more of the
following is not included:

(1) the child's:
(A) full name;
(B) sex:
(C) race or ethnicity;
(D) date of birth;
(E) driver's license or identification
card number; and
(F)_social security number;
(2) the dates on which the truant conduct was
alleged to have occurred; and
(3) if known, the cause number assigned to the
petition and the court and county in which the petition
was filed.

(c) The truancy court shall order that the records
be sealed after determining the child complied with the
remedies ordered by the court in the case.

(d) All index references to the records of the tru-
ancy court that are ordered sealed shall be deleted not

later than the 30th day after the date of the sealing order.

(e) A truancy court, clerk of the court, truant
conduct prosecutor, or school district shall reply to a
request for information concerning a child's sealed truant
conduct case that no record exists with respect to the
child.

(f) Inspection of the sealed records may be per-
mitted by an order of the truancy court on the petition of
the person who is the subject of the records and only by
those persons named in the order.

(2) A person whose records have been sealed un-
der this section is not required in any proceeding or in
any application for employment, information, or licens-
ing to state that the person has been the subject of a
proceeding under this chapter. Any statement that the

person has never been found to have engaged in truant

conduct may not be held against the person in any crim-
inal or civil proceeding.

(h) On or after the fifth anniversary of a child's
16th birthday, on the motion of the child or on the truan-
cy court's own motion, the truancy court may order the
destruction of the child's records that have been sealed
under this section if the child has not been convicted of a

felony.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.201 only concerns
truancy cases in which the child has been found to have
engaged in truant conduct. If a truancy case results in
something other than such a finding (i.e., a dismissal),
then this statute does not apply. As a general rule, the
records of cases in which a child has been found to have
engaged in truant conduct are confidential. See Com-
mentary on Section 65.202 below.  Section 65.201
authorizes the sealing of truancy case records. If the
records are sealed, then persons and entities able to see
the case records under Section 65.202 would be unable
to view the records.

The records are not sealed automatically. Rather,
as explained in Subsection (a), a child must make a
motion to have the records sealed. The child may not
make such a motion until he or she turns 18. Subsection
(a) also states that any sealing order does not only apply
to records held by the truancy court. An order sealing
records also applies to records held by truant conduct
prosecutors and records held by school districts. Subsec-
tion (b) details the information that is required to be
listed in a motion to seal. Subsection (c) requires the
child to have complied with the remedies ordered by the
court in the case in order to obtain a sealing order. A
child who has not complies with the court’s remedial
order is ineligible to obtain a sealing order.
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Subsection (d) requires truancy court index rec-
ords to be sealed within 30 days of the sealing order.
Subsection (e) instructs those receiving requests for
information concerning a truancy case that has been
sealed as to how they should respond. The proper re-
sponse is to say that no record exists with respect to the
child in question. Subsection (f) allows very limited
inspection of truancy court records that have been
sealed. The person who is the subject of the records
(i.e., the child) may petition the court for certain persons
to see the sealed records. The court may (but is not
required to) grant the petition.

Subsection (g) authorizes persons who obtain a
sealing order to state that he or she has never been the
subject of a truancy court proceeding. Such a statement
may be made in response to an application for employ-
ment, information, or licensing. In effect, this provision
provides persons whose truant conduct adjudications
have been sealed some of the same benefits of orders of
nondisclosure and expunctions. Subsection (h) discusses
an act that is one step beyond sealing the records of a
truancy case. This subsection deals with the actual,
physical destruction of truancy court records. When a
person turns 21, he or she can make a motion that previ-
ously-sealed records be destroyed. The truancy court
can also make such a motion. The judge has the discre-
tion to grant such a motion only if the child has not been
convicted of a felony. The judge is not required to grant
the motion — even if the movant has never been convict-
ed of a felony.

Family Code Sec. 65.202. CONFIDENTIALITY
OF RECORDS. Records and files created under this
chapter may be disclosed only to:
(1) the judge of the truancy court, the truant
conduct prosecutor, and the staff of the judge and prose-
cutor;

(2) the child or an attorney for the child;

(3) a governmental agency if the disclosure is
required or authorized by law;

(4) a person or entity to whom the child is re-
ferred for treatment or services if the agency or institu-
tion disclosing the information has entered into a written
confidentiality agreement with the person or entity re-
garding the protection of the disclosed information;

(5) the Texas Department of Criminal Justice

and the Texas Juvenile Justice Department for the pur-
pose of maintaining statistical records of recidivism and
for diagnosis and classification;

(6) the agency; or

(7) with leave of the truancy court, any other
person, agency, or institution having a legitimate interest
in the proceeding or in the work of the court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: As a general rule, records in
truant conduct cases are confidential. This section cre-
ates confidentiality for truancy court records. It does so
by restating most of the language from Family Code
Section 58.005. Under this new section, the following
may have access to the truancy court records: the judge
and prosecutor, and their staff; the child or an attorney
for the child; a governmental agency if the disclosure is
required or authorized by law; a person or entity to
whom the child is referred for treatment or services (if
there is a written confidentiality agreement); TDCJ or
TJID for statistical records of recidivism or diagnosis
and classification; with leave of the truancy court, any
other person with a legitimate interest in the work of the
court; and “the agency.” This reference to the “agency”
seems to be a drafting error from cutting and pasting
Section 58.005. In Section 58.005, “the agency” means
the agency to which the records referenced in Section
58.005 apply as that section is specific to the records of
an agency providing supervision of or services to a child
as required by a juvenile court. Since this does not apply
to the records of a specific “agency”, the reference can
likely be disregarded.

As it relates to the truant conduct provisions, it is
interesting to note that the law applicable to all Class C
misdemeanor records of children (which until HB 2398
included failure to attend school records) provided
greater confidentially than do these new provisions.
Article 45.0217, Code of Criminal Procedure, as modi-
fied in 2013 by HB 528, provides that all records related
to a child who is charged with, convicted of, found not
guilty of, had a charge dismissed for, or granted deferred
disposition for a Class C misdemeanor (other than a
traffic offense) are confidential and may not be disclosed
to the public. The records may be shared if required by
Article 15.27, Code of Criminal Procedure, and may be
inspected by judges or court staff, a criminal justice
agency for a criminal justice purpose, the Department of
Public Safety (DPS), an attorney for a party to the pro-
ceeding, the child defendant, and the parent. There is no
mechanism for any other “interested party” to have
access via a court order. Since truant conduct is not a
fine-only misdemeanor, this statute is no longer applica-
ble; the now applicable statute allows more entities to
have access to the truant conduct records than could
access the Failure to Attend School records.

Family Code_Sec. 65.203. DESTRUCTION OF
CERTAIN RECORDS. A truancy court shall order the
destruction of records relating to allegations of truant
conduct that are held by the court or by the prosecutor if
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a prosecutor decides not to file a petition for an adjudi-
cation of truant conduct after a review of the referral
under Section 65.053.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This provision applies to situa-
tions in which a truant conduct prosecutor: (1) has been
forwarded by the truancy court a school district’s refer-
ral of a student for truant conduct; (2) reviews the refer-
ral; and (3) decides not to file a petition seeking an adju-
dication of truant conduct. In such a situation, the truant
conduct prosecutor is required to inform the truancy
court and the school district of his or her decision. See
Section 65.053(b). Upon receiving this information
from the prosecutor, the truancy court must issue the
order envisioned by Section 65.203. Specifically, this
section requires the truancy court to “order the destruc-
tion of records relating to allegations of truant conduct
that are held by the court or by the prosecutor.” If the
records are destroyed, then obviously they will not be
available for inspection by anyone.

Subchapter F. Enforcement of Orders

Family Code_Sec. 65.251. FAILURE TO OBEY
TRUANCY COURT ORDER; CHILD IN CONTEMPT
OF COURT. (a) If a child fails to obey an order issued
by a truancy court under Section 65.103(a) or a child is
in_direct contempt of court, the truancy court, after
providing notice and an opportunity for a hearing, may
hold the child in contempt of court and order either or
both of the following:

(1) that the child pay a fine not to exceed
$100; or

(2) that the Department of Public Safety sus-
pend the child's driver's license or permit or, if the child
does not have a license or permit, order that the Depart-
ment of Public Safety deny the issuance of a license or
permit to the child until the child fully complies with the
court's orders.

(b) If a child fails to obey an order issued by a
truancy court under Section 65.103(a) or a child is in
direct contempt of court and the child has failed to obey
an order or has been found in direct contempt of court on
two _or more previous occasions, the truancy court, after
providing notice and an opportunity for a hearing, may
refer the child to the juvenile probation department as a
request for truancy intervention, unless the child failed
to obey the truancy court order or was in direct contempt
of court while 17 years of age or older.

(c) On referral of the child to the juvenile proba-
tion department, the truancy court shall provide to the
juvenile probation department:

(1) documentation of all truancy prevention

measures taken by the originating school district;
(2) documentation of all truancy orders for

each of the child's previous truancy referrals, including:
(A) court remedies and documentation
of the child's failure to comply with the truancy court's
orders, if applicable, demonstrating all interventions that
were exhausted by the truancy court; and
(B) documentation  describing  the
child's direct contempt of court, if applicable;

(3) the name, birth date, and last known ad-
dress of the child and the school in which the child is
enrolled; and

(4) the name and last known address of the
child's parent or guardian.

(d) The juvenile probation department may, on
review of information provided under Subsection (¢):

(1) offer further remedies related to the local
plan for truancy intervention strategies adopted under
Section 25.0916, Education Code; or

(2) refer the child to a juvenile court for a
hearing to be conducted under Section 65.252.

(e) A truancy court may not order the confine-
ment of a child for the child's failure to obey an order of
the court issued under Section 65.103(a).

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Subchapter F is the sixth and
final subchapter of the new Chapter 65. The subchapter
addresses the enforcement of truancy court orders.
Section 65.251 is the first of nine sections within the
subchapter. Subsection (a) authorizes a truancy court to
hold a child in contempt in two situations. The first
situation occurs when a child who has been found to
have engaged in truant conduct fails to obey the truancy
court’s remedial order. The second situation occurs
when a child commits an act of direct contempt.

A truancy court can only hold a child in contempt
after providing notice and an opportunity for a hearing.
Subsection (a) provides two explicit actions that a truan-
cy court can take upon finding a child in contempt.
First, the court can order the child to pay a fine of up to
$100. Second, the court can order the Department of
Public Safety (DPS) to suspend a child’s driver’s license
or permit until the child fully complies with the court’s
remedial orders. The truancy court continues to be pro-
hibited from ordering a child to be confined for failure to
obey a court order.

Subsection (b) provides an additional option for
dealing with contempt if the contemnor has twice previ-
ously been found to be in contempt of court. Specifical-
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ly, a truancy court may refer the child to the county’s
juvenile probation department. The juvenile probation
department is then to participate in truancy prevention
measures. This additional option is available only if the
child in question committed the act of contempt while 17
or older. Some practitioners have noted that the require-
ment of the truancy court to provide notice and oppor-
tunity for a hearing prior to the referral to the juvenile
probation department presents an issue. If the truancy
court makes a finding of contempt prior to referral, there
is no remaining conduct to refer to juvenile court. Con-
ceivably, the referral may essentially present a double
jeopardy or, at a minimum, a collateral estoppel issue.
Another potential issue is that while indirect contempt is
defined as delinquent conduct, which is what gives the
juvenile court jurisdiction over it, direct contempt is not
defined as either delinquent conduct or conduct indicat-
ing a need for supervision (CINS); thus, there is a ques-
tion regarding the juvenile court’s jurisdiction with
regard to direct contempt.

Subsection (c) instructs truancy courts concerning
the documents they send to the juvenile probation de-
partment if the court refers a child to the juvenile proba-
tion department under Subsection (b). After reviewing
the information, the juvenile probation department may
offer further remedies related to the local plan for truan-
cy intervention strategies that was adopted by the school
district or may refer the child to the juvenile court for a
hearing to be conducted under Section 65.252 (see that
section for a description). Assuming that no procedural
issues are raised, the juvenile probation departments
should ensure that the intake staff is trained on the con-
tempt rules, procedures and the limited options that are
available to the probation department to deal with truant
conduct contempt than exists for other contempt refer-
rals.

Subsection (d) details the options a juvenile pro-
bation department has upon receiving a referral under
Subsection (b). The juvenile probation department may
offer further remedies related to the local plan for truan-
cy intervention strategies. As such, the juvenile proba-
tion department intake officers should be familiar with
the truancy intervention strategies for each school dis-
trict within the county. It is important to note, however,
that the statute requires the juvenile probation depart-
ment to make recommendations regarding failed school
interventions that have previously been determined
unsuccessful on multiple occasions. The juvenile proba-
tion department’s other option is to refer the contempt to
juvenile court for a hearing under Section 65.252.The
truancy court does not direct which options the juvenile
probation department is to choose. The decision as to
which option to employ is solely the decision of the
juvenile probation department. Additionally, it is un-
clear whether these recommendations for school truancy

interventions will appropriately address direct contempt.
Subsection (e) makes it clear that a truancy court may
not order a child confined to jail for contempt of court.

Family Code_Sec. 65.252. PROCEEDINGS IN
JUVENILE COURT. (a) After a referral by the local
juvenile probation department, the juvenile court prose-

cutor shall determine if probable cause exists to believe
that the child engaged in direct contempt of court or
failed to obey an order of the truancy court under cir-
cumstances that would constitute contempt of court. On
a finding that probable cause exists, the prosecutor shall
determine whether to request an adjudication. Not later
than the 20th day after the date the juvenile court re-
ceives a request for adjudication from the prosecutor, the
juvenile court shall conduct a hearing to determine if the

child engaged in conduct that constitutes contempt of the
order issued by the truancy court or engaged in direct
contempt of court.

(b) If the juvenile court finds that the child en-
gaged in conduct that constitutes contempt of the order
issued by the truancy court or direct contempt of court,
the juvenile court shall:

(1) enter an order requiring the child to com-
ply with the truancy court's order;

(2) forward a copy of the order to the truancy
court within five days; and

(3) admonish the child, orally and in writing,
of the consequences of subsequent referrals to the juve-
nile court, including:

(A) a possible charge of delinquent
conduct for contempt of the truancy court's order or
direct contempt of court; and

(B) a possible detention hearing.

(c) If the juvenile court prosecutor finds that
probable cause does not exist to believe that the child
engaged in direct contempt or in conduct that constitutes
contempt of the order issued by the truancy court, or if
the juvenile probation department finds that extenuating
circumstances caused the original truancy referral, the
juvenile court shall enter an order requiring the child's

continued compliance with the truancy court's order and
notify the truancy court not later than the fifth day after
the date the order is entered.

(d) This section does not limit the discretion of a
juvenile prosecutor or juvenile court to prosecute a child

for conduct under Section 51.03.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute concerns the pro-
ceedings in juvenile court that will occur if: (1) a child
has been found to be in contempt of court for a third (or
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fourth, or fifth, etc,) time; (2) the truancy court chooses
to refer the child to the county’s juvenile probation
department; and (3) the juvenile probation department
elects to refer the child to juvenile court.  Section
65.252 outlines the juvenile court proceedings when the
juvenile probation department has referred a contempt
referral to the court. The prosecutor must first make a
finding of probable cause with regard to the direct or
indirect contempt allegation (note: there is a likely legal
issue with regard to these allegations if they have al-
ready been found to be true by the truancy court). If the
prosecutor finds probable cause, the prosecutor must
then decide whether to request an adjudication. If the
prosecutor requests an adjudication, the court must have
hearing no later than the 20™ day after receiving such
request.

Subsection (b) sets out what the juvenile court
must do if it makes a finding that the child engaged in
direct or indirect contempt. The court is required to enter
an order requiring the child to comply with the truancy
court’s order, forward a copy of that order to the truancy
court within 5 days, and admonish the child of the con-
sequences of subsequent referrals to juvenile court,
including a possible charge of delinquent conduct for
contempt of the truancy court’s order or direct contempt
of court.

Subsection (b) presents several difficult issues
with regard to juvenile court implementation. First, the
only current mechanism to “request an adjudication” in
juvenile court is the filing of a petition. Subsection (d)
provides that Section 65.252 is not meant to limit the
prosecutor’s discretion to prosecute a child for conduct
under Section 51.03. Presumably, this is a reference to
the delinquent conduct offense of failure to comply with
a court order (indirect contempt). However, as this entire
subsection is about prosecuting contempt and a petition
alleging CINS or delinquent conduct must be filed for a
juvenile court to have jurisdiction over a juvenile, it
seems that a petition would be the mechanism for getting
a case under this section to the court. If that is not the
intent, then courts, prosecutors, and probation depart-
ments will need to develop a process for handling “re-
quests for adjudication” that is different from petitions.
Further questions are presented by the court’s require-
ment to, after adjudication, warn the child about the
consequences of subsequent referrals to juvenile court,
including a detention hearing or adjudication of delin-
quent conduct. It seems if these are potential actions that
can be taken with a contempt referral, then they may
have been taken prior to this “warning.”

Another issue that arises in this section is that of
adjudicating direct contempt. Direct contempt is not
defined as delinquent conduct or CINS; it is referenced
only Section 54.07 of the Family Code, which gives the
juvenile court authority to address direct contempt of the

juvenile court only. It is questionable that the juvenile
court has any authority to adjudicate a direct contempt
referral from another court. Even if HB 2398 is read to
confer that jurisdiction, it is unclear what action the
juvenile court could take to address direct contempt
given that the required court action on an adjudication
under Section 65.252 is specifically related to the viola-
tion of the court order and seems to have no relation to
direct contempt conduct.

Subsection (d) presents further issues. That sub-
section provides that if the prosecutor determines there
is no probable cause or if the juvenile probation depart-
ment finds extenuating circumstances caused the origi-
nal truancy referral, the juvenile court is required to
enter an order requiring the child to continue complying
with the truancy court’s order. Given that the juvenile
court would seemingly only be involved in a matter if it
is referred to the juvenile court and there is no referral if
the prosecution finds no probable cause, it is unclear
how this court order is to be obtained.

With regard to the juvenile probation department,
this is the first mention that the probation department has
a responsibility to look into the facts related to the actual
truancy referral and make findings related to extenuating
circumstances. This is a difficult provision to understand
and implement. The purpose of the contempt referral to
juvenile court is presumably for the juvenile court to
determine if the child did fail to comply with the truancy
court order or commit an act amounting to direct con-
tempt (outstanding legal issues aside). To require the
juvenile probation department to look into the original
truancy referral, which has already been adjudicated by
the truancy court and for which there is an appellate
process to challenge, is counterintuitive to this purpose.
Additionally, if the juvenile probation department were
to find extenuating circumstances related to that original
truancy referral, the outcome is that the juvenile court is
to issue an order requiring the child to continue comply-
ing with the truancy court order. In addition to the ques-
tions regarding how this matter has gotten to the juvenile
court, as outlined in the paragraph above, given that
there has not been a finding related to whether or not the
child was complying with the truancy court order, an
order to continue complying may not make sense in the
situation.

Further issues with implementation related to the
extenuating circumstances provision exist due to the fact
that the information required to be forwarded with the
contempt referral to the juvenile probation department
does not include information related to the reasons for
the truancy. Thus, the juvenile probation department
must conduct a review with the child, parent, and any
other necessary individuals in order to make the extenu-
ating circumstances determination. Though not ad-
dressed, presumably the summons procedures in Title 3,
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Family Code, would be followed if the court sets a hear-
ing. Courts must be mindful of the 20-day limit for
having the hearing and ensure their clerks are aware of
which cases that applies to.

Family Code_Sec. 65.253. PARENT OR OTHER
PERSON IN CONTEMPT OF COURT. (a) A truancy
court may enforce the following orders by contempt:

(1) an order that a parent of a child, guardian
of a child, or any court-appointed guardian ad litem of a
child attend an adjudication hearing under Section
65.062(b);

(2) an order requiring a person other than a
child to take a particular action under Section 65.105(a);

(3) an order that a child's parent, or other per-
son responsible to support the child, reimburse the mu-
nicipality or county for the cost of the guardian ad litem
appointed for the child under Section 65.061(c); and

(4) an order that a parent, or person other than
the child, pay the $50 court cost under Section 65.107.

(b) A truancy court may find a parent or person
other than the child in direct contempt of the court.

(c) The penalty for a finding of contempt under
Subsection (a) or (b) is a fine in an amount not to exceed
$100.

(d) In addition to the assessment of a fine under
Subsection (¢), direct contempt of the truancy court by a
parent or person other than the child is punishable by:

(1) confinement in jail for a maximum of
three days;

(2) a maximum of 40 hours of community
service; or

(3) both confinement and community service.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The child accused of engaging
in truant conduct is not the only individual that a truancy
court can hold in contempt. A truancy court can also
hold a parent, guardian or guardian ad litem in contempt.
Subsection (a) details four orders that a truancy court
can require a parent, guardian or guardian ad litem to
take. If the parent (or other person) does not take these
actions, the truancy court can enforce these four orders
by holding the parent (or other person) in contempt.
Subsection (b) explains that a parent or other person
besides the child may be found to be in direct contempt
of court. Subsection (c) authorizes a truancy court to fine
a person in contempt up to $100. Subsection (d) author-
izes different consequences including confinement in jail
for up to three days and up to 40 hours of community
service.

Family Code__Sec. 65.254. WRIT OF AT-
TACHMENT. A truancy court may issue a writ of
attachment for a person who violates an order entered
under Section 65.057(¢c). The writ of attachment is
executed in the same manner as in a criminal proceeding
as provided by Chapter 24, Code of Criminal Procedure.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The statute references an order
under Section 65.057(c). This is an order directing a
person with physical custody and control of a child to
bring the child to a truancy court hearing. A person who
violates the order can be the object of a writ of attach-
ment issued by the truancy court. Chapter 24 of the
Code of Criminal Procedure dictates the writ-of-
attachment procedures.

Family Code_Sec. 65.255. ENTRY OF TRUAN-

CY COURT ORDER AGAINST PARENT OR OTHER
ELIGIBLE PERSON. (a) The truancy court shall:

(1) provide notice to a person who is the sub-

ject of a proposed truancy court order under Section

65.253; and
(2) provide a sufficient opportunity for the
person to be heard regarding the proposed order.

(b) A truancy court order under Section 65.253
must be in writing and a copy promptly furnished to the
parent or other eligible person.

(c) The truancy court may require the parent or
other eligible person to provide suitable identification to
be included in the court's file. Suitable identification
includes fingerprints, a driver's license number, a social

security number, or similar indicia of identity.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.255 concerns orders
under Section 65.253. The orders under Section 65.253
are directed at parents, guardians, and guardians ad
litem. The statute requires the object of such an order to
be given notice and an opportunity to be heard. The
order must be in writing and must be promptly furnished
to the parent or other person. The statute authorizes
truancy courts to require the parent or other person to
provide suitable identification to be included in the
court’s file.
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Family Code_Sec. 65.256. APPEAL. (a) The
parent or other eligible person against whom a final
truancy court order has been entered under Section
65.253 may appeal as provided by law from judgments
entered by a justice court in civil cases.

(b) Rule 506, Texas Rules of Civil Procedure,
applies to an appeal under this section, except an appeal
bond is not required.

(c¢) The pendency of an appeal initiated under this
section does not abate or otherwise affect the proceed-
ings in the truancy court involving the child.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.256 creates a right to
appeal for a parent or other person against whom a final
truancy court order has been made.

Family Code_Sec. 65.257. MOTION FOR EN-
FORCEMENT. (a) The state may initiate enforcement

of a truancy court order under Section 65.253 against a
parent or person other than the child by filing a written

motion. In ordinary and concise language, the motion
must:

(1) identify the provision of the order alleged-
ly violated and sought to be enforced;

(2) state specifically and factually the manner
of the person's alleged noncompliance;

(3) state the relief requested; and

(4) contain the signature of the party filing the
motion.

(b) The state must allege the particular violation
by the person of the truancy court order that the state had
a reasonable basis for believing the person was violating
when the motion was filed.

(c) The truancy court may also initiate enforce-
ment of an order under this section on its own motion.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute allows the State to
make a motion for enforcement in regard to an order of a
truancy court directed at a parent or other adult. But the
truancy court is also given power to initiate enforcement
of an order on its own motion.

Family Code_Sec. 65.258. NOTICE AND AP-
PEARANCE. (a) On the filing of a motion for en-
forcement, the truancy court shall by written notice set
the date, time, and place of the hearing and order the

person against whom enforcement is sought to appear
and respond to the motion.

(b) The notice must be given by personal service
or by certified mail, return receipt requested, on or be-
fore the 10th day before the date of the hearing on the
motion. The notice must include a copy of the motion
for enforcement. Personal service must comply with the
Code of Criminal Procedure.

(c) If a person moves to strike or specially ex-
cepts to the motion for enforcement, the truancy court
shall rule on the exception or motion to strike before the
court hears evidence on the motion for enforcement. If
an exception is sustained, the court shall give the movant
an opportunity to replead and continue the hearing to a
designated date and time without the requirement of
additional service.

(d) If a person who has been personally served
with notice to appear at the hearing does not appear, the
truancy court may not hold the person in contempt, but
may issue a warrant for the arrest of the person.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.258 sets out details
as to the handling of a motion for enforcement in regard
to the order of a truancy court against a parent or other
adult.

Family Code_Sec. 65.259. CONDUCT OF EN-
FORCEMENT HEARING. (a) The movant must prove
beyond a reasonable doubt that the person against whom

enforcement is sought engaged in conduct constituting
contempt of a reasonable and lawful court order as al-

leged in the motion for enforcement.

(b) The person against whom enforcement is
sought has a privilege not to be called as a witness or
otherwise to incriminate himself or herself.

(c) The truancy court shall conduct the enforce-
ment hearing without a jury.

(d) The truancy court shall include in the court's
judgment:

(1) findings for each violation alleged in the

motion for enforcement; and
(2) the punishment, if any, to be imposed.

(e) If the person against whom enforcement is
sought was not represented by counsel during any previ-
ous court proceeding involving a motion for enforce-
ment, the person may, through counsel, raise any de-
fense or affirmative defense to the proceeding that could
have been asserted in the previous court proceeding that
was not asserted because the person was not represented
by counsel.

() It is an affirmative defense to enforcement of
a truancy court order under Section 65.253 that the court




187

did not provide the parent or other eligible person with
due process of law in the proceeding in which the court
entered the order.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 65.259 explains the
details of a hearing on a motion for enforcement in re-
gard to the order of a truancy court against a parent or
other adult.

Family Code Sec. 264.304. HEARING; DE-
TERMINATION OF AT-RISK CHILD. (c) The court
shall determine that the child is an at-risk child if the
court finds that the child has engaged in the following
conduct:

(1) conduct, other than a traffic offense and
except as provided by Subsection (d), that violates:

(A) the penal laws of this state; or
(B) the penal ordinances of any polit-
ical subdivision of this state;

(2) the unexcused voluntary absence of the
child on 10 or more days or parts of days within a six-
month period [er—three—or-more—days—or—parts—of-days
within—a—four-week—period] from school without the
consent of the child's parent, managing conservator, or
guardian;

(3) the voluntary absence of the child from the
child's home without the consent of the child's parent,
managing conservator, or guardian for a substantial
length of time or without intent to return;

(4) conduct that violates the laws of this state
prohibiting driving while intoxicated or under the influ-
ence of intoxicating liquor (first or second offense) or
driving while under the influence of any narcotic drug or
of any other drug to a degree that renders the child inca-
pable of safely driving a vehicle (first or second of-
fense); or

(5) conduct that evidences a clear and substan-
tial intent to engage in any behavior described by Subdi-
visions (1)-(4).

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: The amendment to this statute is
a recognition that missing school on three or more days
or parts of days no longer is a violation of the law.

Government Code

Government Code Sec. 26.045. ORIGINAL
CRIMINAL JURISDICTION. (d) A county court in a
county with a population of 1.75 million or more has
original jurisdiction over cases alleging a violation of
Section 25.093 [er25-094], Education Code, or alleging
truant conduct under Section 65.003(a), Family Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 26.045 is the statute
setting out the jurisdiction of the constitutional county
courts. Generally, constitutional county courts do not
have jurisdiction of Class C misdemeanors. But Subsec-
tion (d) has for some time now made an exception for
failure to attend school cases in counties with a popula-
tion of 1.75 million or more. HB 2398 repeals the of-
fense of failure to attend school and creates the concept
of truant conduct that will be handled in truancy courts.
The amendment to Section 26.045 recognizes that con-
stitutional county courts in counties with a population of
1.75 million or more now have truancy court jurisdic-
tion.

The title to Section 26.045 is still shown as “Orig-
inal Criminal Jurisdiction.” This is because the other
subsections in Section 26.045 do concern the jurisdiction
of the county court at law in true criminal cases. Under
the laws established by HB 2398, cases involving truant
conduct are not criminal cases. Thus, the placement of
Subsection (d) in Section 26.045 is probably not the
most logical placement.

Government Code Sec. 29.003. JURISDICTION.

(1) A municipality may enter into an agreement with a
contiguous municipality or a municipality with bounda-
ries that are within one-half mile of the municipality
seeking to enter into the agreement to establish concur-
rent jurisdiction of the municipal courts in the munici-
palities and provide original jurisdiction to a municipal
court in which a case is brought as if the municipal court
were located in the municipality in which the case arose,
for:

(1) all cases in which either municipality has
jurisdiction under Subsection (a); and

(2) cases that arise under Section 821.022,
Health and Safety Code, or Section 65.003(a) [25-894],
Family [Edueation] Code.
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Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 29.003 sets out the
jurisdiction of municipal courts. Subsection (i) allows
certain municipal courts to enter into an agreement to
establish concurrent jurisdiction with each other in cer-
tain cases. Prior to HB 2398, one of the specified types
of cases in which this concurrent jurisdiction could be
exercised was failure to attend school cases. HB 2398’s
amendment to this statute changes the type of case to
truant conduct cases. This change recognizes the fact
that failure to attend school cases no longer exist and
have been replaced by truant conduct cases.

Government Code Sec. 36.001. JUDICIAL DO-
NATION TRUST FUNDS ESTABLISHMENT OF
TRUST FUNDS. (a) The governing body of a munici-

pality or the commissioners court of a county may estab-
lish a judicial donation trust fund as a separate account

held outside the municipal or county treasury to be used
in accordance with this chapter.

(b) The governing body of a municipality or the
commissioners court of a county may accept a gift,
grant, donation, or other consideration from a public or
private source that is designated for the judicial donation
trust fund.

(c) Money received under Subsection (b) shall be
deposited in the judicial donation trust fund and may
only be disbursed in accordance with this chapter.

(d) Interest and income from the assets of the ju-
dicial donation trust fund shall be credited to and depos-
ited in the trust fund.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Chapter 36 is an entirely new
chapter the Government Code. The new chapter con-
cerns “judicial donation trust funds.” The new chapter
consists of three sections — Sections 36.001, 36.002, and
36.003.

Section 36.001 authorizes commissioners courts
and city councils to establish judicial donation trust
funds. The establishment of these funds is totally discre-
tionary. The fund is supposed to be a separate account
completely outside the municipal or county treasury.
The statute authorizes commissioners court or city coun-
cil to accept gifts, grants, and donations that is designat-
ed to go to the fund. Interest and income from the assets
of the fund stay in the fund.

Government Code Sec. 36.002. PROCEDURES

AND ELIGIBILITY. The governing body of a munici-

pality or the commissioners court of a county shall:
(1) adopt the procedures necessary to receive

and disburse money from the judicial donation trust fund
under this chapter; and

(2) establish eligibility requirements for dis-
bursement of money under this chapter to assist needy
children or families who appear before a county, justice,
or municipal court for a criminal offense or truant con-
duct, as applicable, by providing money for resources
and services that eliminate barriers to school attendance

or that seek to prevent criminal behavior.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute authorizes commis-
sioners courts and city councils to adopt procedures
necessary to receive money and disburse money from
the judicial donation trust fund. The statute discloses the
purpose of the fund — namely, to assist needy children or
families who appear before selected courts. The selected
courts are county courts, justice courts, municipal courts.

Commissioners courts and city councils are di-
rected to establish eligibility requirement for receiving
funds. One statutory requirement is that a potential
recipient appear before one of the selected courts for a
criminal offense or for truant conduct. Of course, a
person will never appear before a county, justice or
municipal court for truant conduct. But a person may
appear before one of these courts acting as a truancy
court in response to an allegation of truant conduct.

The envisioned assistance is supposed to go “for
resources and services that eliminate barriers to school
attendance of that seek to prevent criminal behavior.”
Clearly, the funds are envisioned to prevent criminal acts
and truant conduct.

Government Code Sec. 36.003. USE OF FUNDS
IN ACCOUNT. (a) The judge of a county, justice, or
municipal court, in accordance with Section 36.002, may
award money from a judicial donation trust fund estab-
lished under Section 36.001 to eligible children or fami-
lies who appear before the court for a truancy or curfew
violation or in another misdemeanor offense proceeding
before the court.

(b) A judge of a county, justice, or municipal
court may order the municipal or county treasurer to
issue payment from the judicial donation trust fund for
money awarded under this section.
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Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 36.003 offers further
detail as to how money in a judicial donation trust fund
may be used. The judge may award money fund money
to eligible children or families who appear before the
court for a truancy or curfew violation. The statute
makes no mention of truancy courts, but seems to envi-
sion that the term “county, justice or municipal court”
includes those courts acting as truancy courts.

Government Code Sec. 54.1172. APPOINT-
MENT. (a) The county judge may appoint one or more
part-time or full-time magistrates to hear a matter alleg-
ing a violation of Section 25.093 [er25-094], Education
Code, or alleging truant conduct under Section
65.003(a), Family Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: For many years now, Section
26.045(d) of the Government Code has given constitu-
tional county courts in extremely large Texas counties
special criminal jurisdiction. This is jurisdiction that
constitutional county courts in other counties do not
have. Specifically, constitutional county courts in these
large counties were given special jurisdiction to hear
failure to attend school cases and parent contributing to
nonattendance cases. Statutory county courts in these
large counties also had jurisdiction in these cases pursu-
ant to Section 25.0003(a), Government Code.

At one time, this special jurisdiction applied only
in counties with populations of 2 million or more. But
recently, the population threshold was dropped to 1.75
million. The relevant time period for determining the
population of a county for purposes of statutory interpre-
tation is the 2010 decennial census. See Tex. Gov’t Code
Ann. § 312.011(20) (West 2015). According to the 2010
decennial census, only three counties meet the 1.75
million population requirement — Dallas County, Harris
County, and Tarrant County.

While county-level courts in these three counties
were given this special jurisdiction, there was no intent
that these courts would actually hear the cases. Instead,
the intent was that the county judge would appoint mag-
istrates to handle failure to attend school cases and par-
ent contributing to nonattendance cases.  Section

54.1172 authorizes the appointment of these magistrates.
As a practical matter, Dallas County is the only one of
the three eligible counties in which special magistrates
have been appointed to handle these matters. In Harris
County and Tarrant County, justices of the peace and
municipal judges have been handling failure to attend
school cases and parent contributing to nonattendance
cases.

The intent of HB 2398 was to enable Dallas
County to continue to utilize the appointed masters.
House Bill 2398 did not do away with parent contrib-
uting to nonattendance cases. Therefore no amendment
to Section 54.1172 was necessary to enable masters to
continue to hear such cases. But HB 2398 eliminated
failure to attend school cases and replaced them with
truant conduct cases handled by truancy courts. Section
54.1172 had to be amended to permit the appointed
masters to hear cases involving allegations of truant
conduct.  Accordingly, the amendment to Section
54.1172 eliminates the reference to failure to attend
school cases under Section 25.094, Education Code. In
place of the reference to Section 25.094 is a reference to
Section 65.003 — the new Family Code provision defin-
ing the concept of “truant conduct.”

Government Code Sec. 54.1952. APPOINT-
MENT. (a) The county judge may appoint one or more
part-time or full-time magistrates to hear a matter alleg-
ing a violation of Section 25.093 [e+25-094], Education
Code, or alleging truant conduct under Section
65.003(a), Family Code, referred to the magistrate by a
court having jurisdiction over the matter.

Commentary by Kaci Singer

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Subchapter JJ, Chapter 54,
Government Code concerns magistrates in counties with
more than 585,000 people that are contiguous to a coun-
ty of over 4 million. There is only one county that meets
these requirements — Fort Bend County. Section
54.1952 has for a number of years permitted the consti-
tutional county judge to appoint one or more masters to
hear certain cases. Those cases are failure to attend
school cases and parent contributing to nonattendance
cases. The constitutional county court does not actually
have jurisdiction of these cases. But the courts with
jurisdiction of these cases are permitted to refer them to
the master appointed by the county judge.

Prior to the HB 2398 decriminalization of truan-
cy, the cases involved in this system included failure to
attend school. Of course, HB 2398 has repealed the
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statute making failure to attend school a crime and has
replaced the statute with the concept of truant conduct.
The amendment to Section 54.1952 eliminates the refer-
ence to Section 25.094, Transportation Code (failure to
attend school). The amendment replaces that reference
with a reference to Section 65.003(a), Family Code
(truant conduct). The amendment allows masters to
hear truant conduct cases in Fort Bend County.

Government Code Sec. 54.1955. POWERS. (a)
Except as limited by an order of the county judge, a
magistrate appointed under this subchapter may:

(1) conduct hearings;
(2) hear evidence;
(3) issue summons for the appearance of wit-

nesses;

(4) examine witnesses;

(5) swear witnesses for hearings;

(6) recommend rulings or orders or a judgment
in a case;

(7) regulate proceedings in a hearing;

(8) accept a plea of guilty or nolo contendere
in a case alleging a violation of Section 25.093 [er
25:094], Education Code, and assess a fine or court costs
or order community service in satisfaction of a fine or
costs in accordance with Article 45.049, Code of Crimi-
nal Procedure;

(9) for a violation of Section 25.093, Educa-
tion Code, enter an order suspending a sentence or defer-
ring a final disposition that includes at least one of the
requirements listed in Article 45.051, Code of Criminal
Procedure;

(10) for an uncontested adjudication of truant
conduct under Section 65.003, Family Code, accept a
plea to the petition or a stipulation of evidence, and take
any other action authorized under Chapter 65, Family
Code; and

(11) perform any act and take any measure
necessary and proper for the efficient performance of the
duties required by the referral order, including the entry
of an order that includes at least one of the remedial

options [requirements] in Section 65.103, Family Code
[Article-45-054,-Code-of Criminal Procedure;and

[ the-magistrate findsthat a-child-as-de-
fined-byArticle45-058,Code—of Criminal Procedure;
45-050,-Code-of Criminal Procedure].

(b) With respect to an issue of law or fact the rul-
ing on which could result in the dismissal of a prosecu-
tion under Section 25.093 [er25-094], Education Code,
or a case of truant conduct under Section 65.003. Family
Code, a magistrate may not rule on the issue but may
make findings, conclusions, and recommendations on
the issue.

Commentary by Ted Wood

Source: HB 2398Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.
Summary of Changes: This statute concerns the powers
of a master who has been appointed to handle allegations
of truant conduct in Fort Bend County. See analysis of
Section 54.1952 for background. The statute is amended
to make clear the fact that masters have power to act in
cases of truant conduct that are normally handled by
truancy courts.

Government Code Sec. 54.1956. NOT GUILTY
PLEA ENTERED OR DENIAL OF ALLEGED CON-
DUCT. (a) On entry of a not guilty plea for a violation
of Section 25.093, Education Code, the magistrate shall
refer the case back to the referring court for all further
pretrial proceedings and a full trial on the merits before
the court or a jury.

(b) On denial by a child of truant conduct, as de-
fined by Section 65.003(a), Family Code, the magistrate
shall refer the case to the appropriate truancy court for

adjudication.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: This statute concerns the powers
of a master who has been appointed to handle allegations
of truant conduct in Fort Bend County. See analysis of
Section 54.1952 for background. The amendment clari-
fies that magistrates hearing allegations of truant con-
duct must refer the case back to the truancy court when a
student denies the allegations.

Government Code Sec.71.0352. JUVENILE
DATA [DATE]: JUSTICE, MUNICIPAL, AND TRU-
ANCY [FOVENIEE] COURTS. As a component of the
official monthly report submitted to the Office of Court
Administration of the Texas Judicial System:

(1) a justice court, [and] municipal court, or
truancy court [eeurts] shall report the number of cases
filed for [the-fellowingoffenses]:

(A) truant conduct under Section
65.003(a), Family Code [failure-to-attend-school-under
Seetion-25.094Education-Codel;

(B) the offense of parent contributing to
nonattendance under Section 25.093, Education Code;
and

(C) a violation of a local daytime cur-
few ordinance adopted under Section 341.905 or
351.903, Local Government Code; and

(2) in cases in which a child fails to obey an
order of a justice court, [e¥] municipal court, or truancy
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court under circumstances that would constitute con-
tempt of court, the justice court, [e¥] municipal court, or
truancy court shall report the number of incidents in
which the child is:

(A) referred to the appropriate juvenile
court for delinquent conduct as provided by Article
45.050(c)(1), Code of Criminal Procedure, or [and]
Section 65.251 [5+03¢a)}2}], Family Code; or

(B) held in contempt, fined, or denied
driving privileges as provided by Article 45.050(c)(2),
Code of Criminal Procedure, or Section 65.251, Family
Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 71.0352 sets out specif-
ic court case statistics that must be reported to the Office
of Court Administration (OCA) each month. The
amendment to this statute recognizes the existence of
truancy courts and requires that certain truancy court
activity statistics be reported to OCA.

Government Code Sec. 102.021. COURT COSTS
ON CONVICTION: CODE OF CRIMINAL PROCE-
DURE. A person convicted of an offense shall pay the
following under the Code of Criminal Procedure, in
addition to all other costs:

(1) court cost on conviction of any offense,
other than a conviction of an offense relating to a pedes-
trian or the parking of a motor vehicle (Art. 102.0045,
Code of Criminal Procedure) . . . $4;

(2) a fee for services of prosecutor (Art.
102.008, Code of Criminal Procedure) . . . $25;

(3) fees for services of peace officer:

(A) issuing a written notice to appear in
court for certain violations (Art. 102.011, Code of Crim-
inal Procedure) . . . $5;

(B) executing or processing an issued
arrest warrant, capias, or capias pro fine (Art. 102.011,
Code of Criminal Procedure) . . . $50;

(C) summoning a witness (Art.
102.011, Code of Criminal Procedure) . . . $5;

(D) serving a writ not otherwise listed
(Art. 102.011, Code of Criminal Procedure) . . . $35;

(E) taking and approving a bond and, if
necessary, returning the bond to courthouse (Art.
102.011, Code of Criminal Procedure) . . . $10;

(F) commitment or release (Art.
102.011, Code of Criminal Procedure) . . . $5;

(G) summoning a jury (Art. 102.011,
Code of Criminal Procedure) . . . $5;

(H) attendance of a prisoner in habeas
corpus case if prisoner has been remanded to custody or

held to bail (Art. 102.011, Code of Criminal Procedure)
... $8 each day;

() mileage for certain services per-
formed (Art. 102.011, Code of Criminal Procedure) . . .
$0.29 per mile; and

(J) services of a sheriff or constable
who serves process and attends examining trial in certain
cases (Art. 102.011, Code of Criminal Procedure) ...
not to exceed $5;

(4) services of a peace officer in conveying a
witness outside the county (Art. 102.011, Code of Crim-
inal Procedure) ... $10 per day or part of a day, plus
actual necessary travel expenses;

(5) overtime of peace officer for time spent
testifying in the trial or traveling to or from testifying in
the trial (Art. 102.011, Code of Criminal Procedure) . . .
actual cost;

(6) court costs on an offense relating to rules
of the road, when offense occurs within a school cross-
ing zone (Art. 102.014, Code of Criminal Procedure) . . .
$25;

(7) court costs on an offense of passing a
school bus (Art. 102.014, Code of Criminal Procedure)
... $25;

(8) court costs on an offense of parent contrib-
uting to student nonattendance [truaney—or-eontributing
to-traaney| (Art. 102.014, Code of Criminal Procedure)
... %20

(9) cost for visual recording of intoxication ar-
rest before conviction (Art. 102.018, Code of Criminal
Procedure) . . . $15;

(10) cost of certain evaluations (Art. 102.018,
Code of Criminal Procedure) . . . actual cost;

(11) additional costs attendant to certain intox-
ication convictions under Chapter 49, Penal Code, for
emergency medical services, trauma facilities, and trau-
ma care systems (Art. 102.0185, Code of Criminal Pro-
cedure) . . . $100;

(12) additional costs attendant to certain child
sexual assault and related convictions, for child abuse
prevention programs (Art. 102.0186, Code of Criminal
Procedure) . . . $100;

(13) court cost for DNA testing for certain fel-
onies (Art. 102.020(a)(1), Code of Criminal Procedure)
... $250;

(14) court cost for DNA testing for the offense
of public lewdness or indecent exposure (Art.
102.020(a)(2), Code of Criminal Procedure) . . . $50;

(15) court cost for DNA testing for certain fel-
onies (Art. 102.020(a)(3), Code of Criminal Procedure)
... $34;

(16) if required by the court, a restitution fee
for costs incurred in collecting restitution installments
and for the compensation to victims of crime fund (Art.
42.037, Code of Criminal Procedure) . . . $12;

(17) if directed by the justice of the peace or
municipal court judge hearing the case, court costs on
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conviction in a criminal action (Art. 45.041, Code of
Criminal Procedure) ... part or all of the costs as di-
rected by the judge; and

(18) costs attendant to convictions under
Chapter 49, Penal Code, and under Chapter 481, Health
and Safety Code, to help fund drug court programs es-
tablished under Chapter 122, 123, 124, or 125, Govern-
ment Code, or former law (Art. 102.0178, Code of Crim-
inal Procedure) . . . $60.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 102.021 is a summary
listing of court costs to be paid upon conviction of a
criminal offense. The amendment to this statute recog-
nizes that HB 2398 has done away with failure to ap-
pear-cases. Accordingly, there is no longer any $20
court cost for a conviction for failure to attend school.
The court cost remains in parent contributing to nonat-
tendance cases because that particular criminal act is not
repealed. This summary statute merely recognizes the
changes made to the foundational court cost statute —
Article 102.014 of the Code of Criminal Procedure.

Government Code Sec. 103.021. ADDITIONAL
FEES AND COSTS IN CRIMINAL OR CIVIL CASES:
CODE OF CRIMINAL PROCEDURE. An accused or
defendant, or a party to a civil suit, as applicable, shall
pay the following fees and costs under the Code of
Criminal Procedure if ordered by the court or otherwise
required:

(1) a personal bond fee (Art. 17.42, Code of
Criminal Procedure) . . . the greater of $20 or three per-
cent of the amount of the bail fixed for the accused;

(2) cost of electronic monitoring as a condition
of release on personal bond (Art. 17.43, Code of Crimi-
nal Procedure) . . . actual cost;

(3) a fee for verification of and monitoring of
motor vehicle ignition interlock (Art. 17.441, Code of
Criminal Procedure) . . . not to exceed $10;

(3-a) costs associated with operating a global
positioning monitoring system as a condition of release
on bond (Art. 17.49(b)(2), Code of Criminal Procedure)
.. . actual costs, subject to a determination of indigency;

(3-b) costs associated with providing a de-
fendant's victim with an electronic receptor device as a
condition of the defendant's release on bond (Art.
17.49(b)(3), Code of Criminal Procedure) ... actual
costs, subject to a determination of indigency;

(4) repayment of reward paid by a crime stop-
pers organization on conviction of a felony (Art. 37.073,
Code of Criminal Procedure) . . . amount ordered;

(5) reimbursement to general revenue fund for
payments made to victim of an offense as condition of

community supervision (Art. 42.12, Code of Criminal
Procedure) ... not to exceed $50 for a misdemeanor
offense or $100 for a felony offense;

(6) payment to a crime stoppers organization
as condition of community supervision (Art. 42.12,
Code of Criminal Procedure) . . . not to exceed $50;

(7) children's advocacy center fee (Art. 42.12,
Code of Criminal Procedure) . . . not to exceed $50;

(8) family violence center fee (Art. 42.12,
Code of Criminal Procedure) . . . $100;

(9) community supervision fee (Art. 42.12,
Code of Criminal Procedure) ... not less than $25 or
more than $60 per month;

(10) additional community supervision fee for
certain offenses (Art. 42.12, Code of Criminal Proce-
dure) . . . $5 per month;

(11) for certain financially able sex offenders
as a condition of community supervision, the costs of
treatment, specialized supervision, or rehabilitation (Art.
42.12, Code of Criminal Procedure) . . . all or part of the
reasonable and necessary costs of the treatment, supervi-
sion, or rehabilitation as determined by the judge;

(12) fee for failure to appear for trial in a jus-
tice or municipal court if a jury trial is not waived (Art.
45.026, Code of Criminal Procedure) . . . costs incurred
for impaneling the jury;

(13) costs of certain testing, assessments, or
programs during a deferral period (Art. 45.051, Code of
Criminal Procedure) . . . amount ordered;

(14) special expense on dismissal of certain
misdemeanor complaints (Art. 45.051, Code of Criminal
Procedure) . . . not to exceed amount of fine assessed;

(15) an additional fee:

(A) for a copy of the defendant's driv-
ing record to be requested from the Department of Pub-
lic Safety by the judge (Art. 45.0511(c-1), Code of
Criminal Procedure) . . . amount equal to the sum of the
fee established by Section 521.048, Transportation
Code, and the state electronic Internet portal fee;

(B) as an administrative fee for request-
ing a driving safety course or a course under the motor-
cycle operator training and safety program for certain
traffic offenses to cover the cost of administering the
article (Art. 45.0511(f)(1), Code of Criminal Procedure)
... not to exceed $10; or

(C) for requesting a driving safety
course or a course under the motorcycle operator train-
ing and safety program before the final disposition of the
case (Art. 45.0511(f)(2), Code of Criminal Procedure)
... not to exceed the maximum amount of the fine for
the offense committed by the defendant;

(16) a request fee for teen court program (Art.
45.052, Code of Criminal Procedure) ... $20, if the
court ordering the fee is located in the Texas-Louisiana
border region, but otherwise not to exceed $10;

(17) a fee to cover costs of required duties of
teen court (Art. 45.052, Code of Criminal Procedure) . . .



193

$20, if the court ordering the fee is located in the Texas-
Louisiana border region, but otherwise $10;

(18) a mileage fee for officer performing cer-
tain services (Art. 102.001, Code of Criminal Procedure)
... $0.15 per mile;

(19) certified mailing of notice of hearing date
(Art. 102.006, Code of Criminal Procedure) . .. $1, plus
postage;

(20) certified mailing of certified copies of an
order of expunction (Art. 102.006, Code of Criminal
Procedure) . . . $2, plus postage;

(20-a) a fee to defray the cost of notifying
state agencies of orders of expungement (Art. 45.0216,
Code of Criminal Procedure) . . . $30 per application;

[(20-b)-afeeto-delray-the—cost-ol-notifying

(21) sight orders:

(A) if the face amount of the check or
sight order does not exceed $10 (Art. 102.007, Code of
Criminal Procedure) . . . not to exceed $10;

(B) if the face amount of the check or
sight order is greater than $10 but does not exceed $100
(Art. 102.007, Code of Criminal Procedure) ... not to
exceed $15;

(C) if the face amount of the check or
sight order is greater than $100 but does not exceed
$300 (Art. 102.007, Code of Criminal Procedure) . . . not
to exceed $30;

(D) if the face amount of the check or
sight order is greater than $300 but does not exceed
$500 (Art. 102.007, Code of Criminal Procedure) . . . not
to exceed $50; and

(E) if the face amount of the check or
sight order is greater than $500 (Art. 102.007, Code of
Criminal Procedure) . . . not to exceed $75;

(22) fees for a pretrial intervention program:

(A) a supervision fee (Art. 102.012(a),
Code of Crimin  al Procedure) ... $60 a month plus
expenses; and

(B) a district attorney, criminal district
attorney, or county attorney administrative fee (Art.
102.0121, Code of Criminal Procedure) ... not to ex-
ceed $500;

(23) parking fee violations for child safety
fund in municipalities with populations:

(A) greater than 850,000 (Art. 102.014,
Code of Criminal Procedure) . . . not less than $2 and not
to exceed $5; and

(B) less than 850,000 (Art. 102.014,
Code of Criminal Procedure) . . . not to exceed $5;

(24) an administrative fee for collection of
fines, fees, restitution, or other costs (Art. 102.072, Code
of Criminal Procedure) ... not to exceed $2 for each
transaction; and

(25) a collection fee, if authorized by the
commissioners court of a county or the governing body

of a municipality, for certain debts and accounts receiv-
able, including unpaid fines, fees, court costs, forfeited
bonds, and restitution ordered paid (Art. 103.0031, Code
of Criminal Procedure) ... 30 percent of an amount
more than 60 days past due.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 103.021 is a summary
statute that lists certain court costs and fees. The
amendment to this statute eliminates a reference to a $30
fee that is called for by Article 45.055 of the Code of
Criminal Procedure. Article 45.055 concerns expunc-
tions in failure to attend-school cases. Because HB 2398
repeals the statute making the failure to attend school a
criminal offense, HB 2398 also repeals Article 45.055.
Because Article 45.055 is repealed, the $30 expunction
fee is also eliminated. Accordingly, there should be no
mention of the fee in the summary statute.

Government Code Sec. 103.035. ADDITIONAL
COSTS IN TRUANCY CASES: FAMILY CODE. A
party to a truancy case in a truancy court shall pay court
costs of $50 under Section 65.107, Family Code, if
ordered by the truancy court.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: HB 2398 creates a new $50
court cost. The cost is to be paid (generally) upon a
finding that a student has engaged in truant conduct. The
statute calling for this new court cost is Section 65.107,
Family Code. The creation of a new Section 103.035 is
to list this new court cost in that part of the Government
Code that summarizes court costs.

Local Government Code

Local Government Code Sec.81.032. AC-
CEPTANCE OF DONATIONS AND BEQUESTS. The
commissioners court may accept a gift, grant, donation,
bequest, or devise of money or other property on behalf
of the county, including a donation under Chapter 36,
Government Code, for the purpose of performing a
function conferred by law on the county or a county
officer.
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Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 81.032 authorizes
commissioners courts to accept gifts. The amendment
explicitly permits commissioners courts to accept dona-
tions to a judicial donation trust fund. This explicit
authorization is probably not necessary to permit dona-
tions to the judicial donation trust fund. But the explicit
statement removes any possible doubt about the county
receiving donations to the judicial donation trust fund.

HB 2398, SECTION 41. The following laws are
repealed:

(1) Articles 45.054 and 45.055, Code of Criminal
Procedure;

(2) Sections 25.094 and 25.0916(d), Education
Code; and

(3) Sections 51.03(d), (e-1), and (g), 51.04(h),
51.08(e), 54.021, 54.0402, 54.041(f) and (g), and
54.05(a-1), Family Code.

Commentary by Ted Wood

Source: HB 2398

Effective Date: September 1, 2015

Applicability: Applies to an offense committed or con-
duct that occurs on or after the effective date.

Summary of Changes: Section 25.094 makes failure to
attend school a crime. The first step in the decriminali-
zation of truancy is to repeal this statute. This is exactly
why Section 25.094 is repealed. The repeal begins a
chain reaction that necessitates changes to (or repeals of)
other statutes.

Section 25.0916 deals with uniform truancy poli-
cies in certain counties. Subsection (d) contained a
deadline (September 1, 2013) for action in the past.
That deadline has come and gone and is no longer rele-
vant. Accordingly, Subsection (d) is repealed.

Article 45.054 sets out details of handling of fail-
ure to attend-school cases. But with the repeal of the
failure to attend school statute, these procedures and
remedies would make no sense in the Code of Criminal
Procedure.  Accordingly, HB 2398 repeals Article
45.054. But this does not mean the procedures and
remedies should be abandoned and forgotten. The rem-
edies appear almost totally intact in new Section 65.103,
Family Code. Some of the procedures survive and ap-
pear in other portions of Chapter 65.

Article 45.055 concerns expunctions in failure to
attend school cases. The repeal of this statute eliminates
these expunction procedures. But this does not mean

there are no expunctions under the new truancy laws. A
new Article 45.0541 of the Code of Criminal Procedure
contains information about the expunction of proceed-
ings in truancy courts. Article 45.055 also called for a
$30 fee in expunction proceedings. This fee has been
done away with entirely.

Section 51.03(d) concerns affirmative defenses in
truancy proceedings in juvenile courts. With the elimi-
nation of truancy proceedings in juvenile courts, there is
no need for this section of code detailing affirmative
defenses.  Subsection (e-1) describes the term “child”
for purposes of truancy proceedings in the juvenile
courts. But with the elimination of truancy proceedings
in juvenile courts, there is no need for this section of
code defining the term “child.” Subsection (g) also refers
to missing school as being conduct indicating a need for
supervision. With the elimination of truancy proceed-
ings in juvenile courts, there is no need for this statute.

Section 51.04(h) is a jurisdictional statute giving
juvenile courts in certain counties concurrent jurisdiction
with justice and municipal courts over conduct that
constitutes failure to attend school. In light of the repeal
of the statute making the failure to attend school a crime,
there is no need for Section 51.04(h). Accordingly, the
statute is repealed. Section 51.08(e) is another statute
rendered irrelevant by the repeal of the statute making
the failure to attend school a crime — Section 25.094,
Education Code. Accordingly, Section 51.08(e) is re-
pealed.

Section 54.021 is a relatively long statute dealing
with the handling of truancy cases in juvenile court. HB
2398 amended Section 51.03, Family Code to remove
habitual absence from school from the list of conduct
indicating a need for supervision. By doing so, juvenile
courts no longer have any authority to hear what used to
be known as truancy cases. Thus, the many details
concerning truancy cases in juvenile court spelled out in
Section 54.021 are rendered irrelevant. Accordingly,
Section 54.021 is repealed in its entirety.

Section 54.0402 is a one-sentence statute about
disposition orders in truancy cases in juvenile courts.
With the repeal of the statutes calling for juvenile courts
to handle truancy cases, Section 54.0402 is irrelevant.
Accordingly, the statute is repealed.

Section 54.041(f) describes a program that the
parents of a child who has been found to have engaged
in truancy may be ordered to attend. But with the elimi-
nation of truancy cases in the juvenile courts, this statute
has no relevance. Accordingly, the statute is repealed.

Section 54.041(g), which was repealed, is not re-
lated to truancy or failure to attend school. It is related to
restitution, which the court can order a parent to pay if a
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child is adjudicated for CINS or delinquent conduct
involving property damage or personal injury; there is
no restitution in a truancy case because it does not in-
volve property damage or personal injury. Subsection
(g), which was repealed, provides protection for the
parents in that if the court finds that the parent made a
reasonable good faith effort to prevent the child from
engaging in CINS or delinquent conduct and, despite the
efforts, the child continued to engage in such conduct,
the court must waive any restitution requirement on the
parent. Presumably this repeal is a mistake; courts
should consider continuing to follow this rule despite its
repeal and hopefully it can be returned to statute next
session.

Section 54.05(a-1) concerns with hearings to
modify dispositions in truancy cases in juvenile court.
Given that juvenile courts no longer handle truancy
cases, this provision is irrelevant. Accordingly, the
statutory provision is repealed.

*Editor’s Note: Some commentaries attributed to Ted Wood
also contain contributions from TJJD Staff Attorney Kaci
Singer.



196




197

8. Legislation Affecting Indigent Defense
Wesley Shackelford

Deputy Director/Special Counsel
Texas Indigent Defense Commission

WTIDC

TEEAS IROMGENT DEFESNSE OOl RIS SH0H

IMPORTANT NOTE
The article contained below does not include the text of each bill, but rather only references relevant bills by number and
author. This special feature article produced by Wesley Shackelford on behalf of Texas Indigent Defense Commission and is
presented with its original content. If you are interested in seeing the full text of the bills outlined in this section, visit the
Texas Legislature Online website at:
www.legis.state.tx.us

HB 3633 by Rep. Abel Herrero requires attorney fee repayment orders issued as a condition of community supervision be
subject to an “ability to pay” requirement as exists when they are ordered as court costs elsewhere in the Code of Criminal
Procedure. It also limits the amount to be repaid to counties to the actual cost of the legal services provided. The bill also
clarifies that when a defendant is represented by a public defender’s office, the appropriate amount for an attorney fee re-
payment order is the amount that would have been paid to an appointed attorney had the county not had a public defender’s
office.

SB 1353 by Sen. Juan Hinojosa permits the Texas Indigent Defense Commission (TIDC) to directly participate with the Con-
ference of Urban Counties (CUC)-TechShare Indigent Defense Technology program.

SB 662 by Sen. Jose Rodriguez will expedite post-conviction relief to defendants who are not guilty, guilty of only a lesser
offense, or convicted and/or sentenced under a statute found to be unconstitutional. The bill requires the court to appoint
counsel for applicants for habeas corpus relief when the state agrees to relief on the grounds that the defendant/applicant is
not guilty, guilty of only a lesser offense, or the law under which the person was convicted has been declared unconstitution-
al.

SB 1057 by Sen. Juan Hinojosa provides statutory authority for the TIDC to provide continuing state funding at up to 50% of
the cost for regional public defender programs and permits TIDC to provide the funds directly to such defender programs
rather than via a grant to a county. The TIDC board will need to consider how to incorporate this new authority into its grant
funding strategies in a fair and effective manner.

HB 48 by Rep. Ruth Jones McClendon creates the Timothy Cole Exoneration Review Commission under the auspices of the
Texas Judicial Council and administratively attached to the Office of Court Administration. The new organization is charged
with reviewing proven wrongful convictions where the exoneration occurred since January 1, 2010. It is to identify the main
causes of those convictions and make recommendations to prevent such tragedies from reoccurring in the future. The bill
became effective immediately upon Governor Abbott’s signature on June 1, 2015.

SB 316 by Sen. Juan Hinojosa requires courts to prioritize the appointment of an available public defender’s office to make
efficient use of such offices.




198




199

9. Texans Care for Children Legislative Report

Review of Juvenile Justice and the 2015 Legislative Session
Printed with permission from
Texans Care for Children

IMPORTANT NOTE
The information contained below is part of a comprehensive legislative report produced by Texans Care for Children. An
excerpt of the original report related to Juvenile Justice is printed below. The full report can be viewed at:
www.txchildren.org. The information below does not include the text of each bill, but rather references bill numbers. If you
are interested in seeing the full text of the bills outlined in this section, visit the Texas Legislature Online website at:

www.legis.state.tx.us

Legislature decriminalizes truancy, moves more
juveniles closer to home, and expands the juvenile
justice ombudsman’s authority, but keeps 17-year-olds
in the adult criminal justice system

This session the Legislature made a number of
positive changes to help youth stay out of trouble and
turn their lives around when they do get in trouble. As
part of SB 1630, an omnibus juvenile justice bill, law-
makers approved our proposal to expand the authority of
the juvenile justice ombudsman. In the past, the om-
budsman has only been able to check on youth in the
state’s custody, in placements contracted by the state, or
on parole. Under the new law, the ombudsman will have
the authority to protect the rights and ensure the safety
of youth in both state and local probation care, in both
public and contract facilities.

The broader bill, SB 1630, seeks to keep more
kids out of state secure facilities. The legislation requires
the Texas Juvenile Justice Department (TJJD) to develop
a regionalization plan to keep youth closer to home,
where they are proven to have greater success. Under the
bill, the only youth who will be committed to state se-
cure facilities are those who receive a determinate sen-
tence and, unfortunately, those on an indeterminate
sentence if the committing judge concludes that there is
no appropriate placement to meet the youths’ needs. The
legislation also requires the validation of all risk and
needs assessment instruments or processes used by
juvenile probation departments, ensuring appropriate
assessments are made before youth are placed away
from their homes or provided services.

At the beginning of the legislative session, both
appropriations bills filed in the House and Senate re-
moved the structure for the TJJD budget, instead provid-
ing guidance that the budget would need to be written
through policy decisions. Legislators wrote the final
budget with the SB 1630 regionalization plan in mind,

shifting more funds to the front end of the juvenile
justice system and keeping more kids closer to home
and out of state facilities. Many of the funding shifts will
be developed through a grant structure created by the
agency to provide community juvenile justice funding.

This session the Legislature also worked on mak-
ing sure that a teenage mistake doesn’t prevent Texans
from going to college, getting a job, finding housing,
and turning their lives around. Lawmakers passed bills
to streamline the sealing of records, allowing more youth
to have their records automatically sealed. They also
approved a bill to limit the practice of sharing the fin-
gerprints of youth for whom charges are dropped, or
who are otherwise diverted and not adjudicated. The
Legislature also passed a bill establishing an advisory
committee to make recommendations for further im-
proving juvenile records retention policies [sic].

Another significant bill passed this session is
aimed at keeping truant students in classrooms, not
courtrooms. The Legislation decriminalizes truancy,
keeping truancy in the same courts but as a civil offense.
It removes schools’ option to file a truancy report with
the courts after a student misses three school days in
four weeks. The bill requires schools to create truancy
prevention measures and employ a truancy prevention
officer. It also allows counties to create judicial trust
funds to accept donations and grants for the purpose of
providing services to families and youth to prevent tru-
ancy and delinquent conduct.

Truancy reform was not the only way that the
Legislature sought to keep students out of trouble and
out of the justice system. Legislators also passed a bill to
require school police officers in the state’s largest dis-
tricts to receive training specific to the population they
interact with every day — our children. The proposal
gained momentum after a couple of high-profile inci-
dents of school officers using excessive force on stu-
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dents. However, proposals to limit the use of tasers and
pepper sprays in schools fell short.

Unfortunately, the Legislature did not pass high-
priority legislation to raise the age of juvenile jurisdic-
tion. Multiple legislators filed bills to send 17-year-old
offenders to the juvenile system rather than continuing
to send all of them to the adult system. A strong coali-
tion of sheriffs, judges, business leaders, children’s
advocates, and legislators made great progress building
support for the change this session. However, the House
bill was placed on the House calendar too late to pass,
and the Senate didn’t hold a hearing on the Senate bill or
accept a House amendment to SB 1630 to raise the age.
This will be a top priority during the next legislative
session. Proposals to keep the youngest kids out of the
juvenile justice system and out of secure facilities were
not given hearings.

Outcomes of significant juvenile justice initiatives this
session

The following initiatives to support children in
school became LAW:

HB 2398 — Decriminalizing truancy and seeking to help
chronically absent students stay in the classroom

- Provisions from many of the other truancy bills
filed this session were added to HB 2398

HB 2684 — Creating a model training program and train-
ing requirement for school police officers

SB 107 — Creating campus behavior coordinators on
school campuses, seeking to reduce disciplinary
measures that remove youth from the classroom

SB 133 — Expanding optional mental health training to
additional public school employees, including coaches
and school police officers

The following initiatives to support children in
school did NOT pass:

HB 2885/ HB 3341 / HB 2285 — Improving accountabil-
ity of school police officers by requiring data collection
regarding school police activities

- HB 2885 and HB 3341 both passed the House
committee but were not voted on by the full House

HB 3979 / SB 625/ SB 1696 — Prohibiting school police
officers from using Tasers and pepper spray on students

- SB 625 was left pending in committee following a
hearing; the others did not receive a hearing

SB 1334 — Requiring school districts with a pattern of
disproportionately disciplining youth of color and youth
with disabilities to develop an improvement plan

- Did not receive a hearing

The following initiatives to support children through
improved juvenile records policy became LAW:

HB 431 — Creating an advisory committee to examine
and make recommendations to improve the handling of
juvenile records

HB 1491 — Prohibiting business entities from publishing
confidential juvenile records

SB 409 — Limiting the sharing of fingerprints of youth
who are not adjudicated

SB 1707 / HB 263 — Streamlining the system to allow
more youth to have their records automatically sealed

The following initiatives to support children by
improving the juvenile justice system became LAW:

HB 257 — Prohibiting judges from having a financial
interest in a private correctional or rehabilitation facility

HB 839 — Automatically reinstating CHIP and Medicaid
when a previously covered youth leaves a juvenile facili-

ty

HB 1144 — Creating a task force on studying and im-
proving the outcomes for juvenile sex offenders

HB 2048 / SB 1891 — Maintaining and strengthening the
coordinated community-based “systems of care” ap-
proach to serving children with severe mental illness

- HB 2048 passed the House but did not receive a
Senate hearing; however, similar provisions were
included in SB 200

HB 2372 — Realigning training hours for juvenile cor-
rectional officers to allow for on-the-job training and
promote retention of new officers

HB 3277 — Expanding the authority of the juvenile
justice ombudsman

- HB 3277 passed the House but did not receive a
Senate hearing; however, similar provisions were
included in SB 1630

SB 239 — Increasing the mental health workforce by
making loan repayment assistance available to mental
health professionals who provide services in workforce
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shortage areas, including the Texas Juvenile Justice
Department

SB 888 / HB 725 — Allowing youth to appeal the court’s
decision to certify them as an adult before trial rather
than waiting for a conviction in adult court

SB 1149 — Adding additional protections for youth
committed to local post-adjudication secure correctional
facilities

SB 1630 — Keeping more youth offenders out of state
juvenile justice facilities and in local programs, develop-
ing a regionalization plan, and expanding the authority
of the juvenile justice ombudsman

The following initiatives to support children by
improving the juvenile justice system did NOT pass

HB 1205/ HB 35/ HB 330 / SB 104 — Raising the age
of juvenile jurisdiction to include 17-year-olds in the
juvenile justice system instead of the adult criminal
justice system

- HB 1205 passed the House committee but was not
voted on by the full House; a similar amendment
was added to SB 1630 in the House but was re-
moved by the conference committee

HB 2626 / SB 1401 — Creating a task force to identify
alternatives to the juvenile justice system for the young-
est children who make mistakes

- Did not receive a hearing

HB 2793 — Limiting secure confinement for youth who
have run away from home

- Passed the House committee but was not voted on
by the full House

HB 2931/ SB 1333 — Limiting secure confinement in
post-adjudication facilities or state-run facilities to youth
over the age of 14

- Did not receive a hearing

HB 2934 — Prohibiting the indiscriminate shackling of
youth in the courtroom

- Passed the House committee but was not voted on
by the full House

HB 3852 / SB 943 — Prohibiting secure confinement of
status offenders

- HB 3852 passed the House committee but was not
voted on by the full House; SB 943 did not receive
hearing
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10. Raise the Age: A Retrospective on the 84th Session

Elizabeth A. Henneke
Policy Attorney
Texas Criminal Justice Coalition

IMPORTANT NOTE
The information contained below was prepared as a special feature article for the Special Legislative Issue. If you are inter-
ested in seeing the full text of the bills outlined in this section, visit the Texas Legislature Online website at:

www.legis.state.tx.us

Background

In Texas, a person who commits a crime at the age of 17 is considered an adult for criminal justice purposes. Texas is one
of only 9 remaining states that charge 17-year-olds as adults in the criminal justice system, regardless of the crime or the
teen's personal experiences. In light of national efforts to raise the age of criminal responsibility from 17 to 18, like the
successful passage of legislation in Illinois in 2013 and anticipated passage of legislation in New York, it is unsurprising
that the juvenile justice community buzzed over the issue of raising the age in the months leading up to the 84th Legisla-
tive Session.

Extensive work was done during the Interim to lay the groundwork to consider raising the age, including research and
stakeholder outreach:

e The House Criminal Jurisprudence Committee partnered with the Lyndon B. Johnson School of Public Affairs at
the University of Texas at Austin on a year-long research project to examine issues related to raising the age of
juvenile jurisdiction. In addition to a public hearing on the issue, the Committee held several stakeholder focus
groups comprised of prosecutors, juvenile probation chiefs, juvenile judges, sheriffs, and county representatives.
The Committee also gathered and evaluated data pertinent to this issue, analyzed current law and relevant statutes,
and conducted research about the experiences of other states. The Committee’s ultimate recommendation was to
raise the age.

e Texans Care for Children hosted a two-day convening of stakeholders and produced a thorough report aimed at
“better understand[ing] the impact.

e raising the age of jurisdiction would have in Texas, to analyze the operational and fiscal challenges stakeholders
would face, and to identify what Texas would need to do promote the best outcomes when the policy change is
made.”"

sk of Recidivating

e The Texas Criminal Justice Coalition also provided technical assis- '
tance on bill language, convening several stakeholder meetings to
consider which alterations were necessary to the relevant codes to ef-
fect the anticipated change, and presented research addressing the im-
pact of the Prison Rape Elimination Act (“PREA”), which requires all
“youthful inmates” (defined as anyone under the age 18) to be “sight
and sound” separated from the rest of the adult population.

Young people prosecuted in
the adult system, as opposed
to the juvenile justice system,
are 34% more likely to viclently
re-offend.
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Some of the key findings of the House Criminal Jurisprudence Committee and other advocates groups are summarized be-
low.

KEY FINDINGS

. The majority of 17-year-olds are arrested for nonviolent and misdemeanor offenses. 96% of 17 year-
olds who were arrested in 2013 were arrested for nonviolent and misdemeanor offenses.’

. Young people who are kept in the juvenile justice system are less likely to re-offend than young people
who are transferred into the adult system (see graphic to right). According to the Centers for Disease
Control and Prevention, youth who are transferred from the juvenile court system to the adult criminal justice
system are approximately 34% more likely than youth retained in the juvenile court system to be re-arrested
for violent or other crimes.’

° Setting the age of adult criminal justice jurisdiction at 17 negates neurological research findings that
identifies this time period as a crucial point in developing cognitive reasoning.

. Raising the age of juvenile jurisdiction to 18 will ultimately save Texas $88.9 million for every cohort
of 17-year-olds moved into the juvenile system.’

. Adult correctional facilities present a greater safety risk for youth. Youth are over eight times as likely
to have a substantiated incident of sexual violence while in state prisons than adults in these same facilities
(see graphic below).®

DANGERS OF HOUSING YOUTH IN
ADULT FACILITIES
Risk of Suicide

| R W | - —,
Phvsical & Sexual (]

Youth confined
in adult facilities

Youth held in adult facilities face are 36 times

higher risks of physical & sexual more likely to In adult facilities, 17 year olds can

assault than they would in juvenile Commit suicide. ~ spend up to 23 hours a day in
facilities. In fact, two-thirds of 16 & solitary confinement. Adolescents
17 year olds held in adult facilities are still in the midst of
across the U.S. were sexually development, and placement in
victimized on more than one solitary confinement can lead to
occasion by other inmates. physical and psychological harm.

. 17-year-olds housed in adult correctional facilities are frequently housed in isolation. Youth who are
held in adult correctional facilities are subject to isolation, which poses a danger to their mental and physi-
cal health.” Unfortunately, most county jails (where the majority of youth are held) are not equipped to
segregate 17-year-olds, as required by PREA, without isolating them.®

. Keeping 17-year-olds in the adult criminal justice system comes at significant expense to counties.
While the Youthful Inmate Standard is extremely difficult for county jails to comply with, of the 112 coun-
ties who responded to an information request filed by the Texas Criminal Justice Coalition, nearly
65% of Texas counties with adult correctional facilities indicated that they already comply or are at-
tempting to comply with PREA requirements.” But compliance is expensive for jails that house 17-
year-olds: As the Sheriffs’ Association of Texas states, “To ensure the safety of 17-year-olds in our care,
best practice tells us 17-year-olds should be separated from older offenders in correctional facilities. This
means increasing staff and building units on to or jails to house these youth. Many counties will soon need
to retrofit their jails to comply with safety standards for 17-year-olds — costing taxpayers millions of dol-
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lars.”'® Dallas County, for example, spends nearly $80,000 per week keeping youth separated by sight and
sound from the general population.'' These continuing costs of housing 17-year-olds are difficult for coun-
ties to endure, and are one of the primary reasons the Sheriffs’ Association of Texas has chosen to support
“raising the age” of juvenile jurisdiction.* Yet another county concern is lawsuits: PREA exposes coun-
ties to increased civil liability,* with the potential for substantial litigation costs.

Key Aspects of the Proposals & Legislative Outcomes

Given the significant interest in the issue, it is unsurprising that several bills were filed at the beginning of the 84th Legis-
lative Session to address the age of juvenile jurisdiction. In total, five bills were filed: SB 104 (Hinojosa), HB 53
(McClendon), HB 330 (Wu), HB 1205 (Dutton), and HB 1240 (Walle). As filed, these bills were very similar. Each rede-
fined “child” in the Family Code, Penal Code, Code of Criminal Procedure, Education Code, Health and Safety Code,
Human Resources Code, Government Code, Local Government Code, and Transportation Code to mean a person at least
age 10 and not yet 18 at the time the offense was committed. The bills also extended other age classifications by the same
one year increments where necessary; for example, the age of court ordered probation was raised from 18 to under 19, and
de terminate sentence probation was extended from the offender’s 19th birthday to their 20th birthday.

The primary differences between these four bills are summarized below:

e HB 53 and HB 1240 (1) amended the capitol felony statute provisions regarding juveniles from 18 to 19; and (2)
omitted the nonretroactivity provisions contained in the other three bills.

e HB 330 and HB 1205 (1) omitted provisions related to the contempt authority by the justice or municipal courts
and curfew; and (2) added a provision addressing the certification of juveniles to adult court.

e HB 53, HB 330, and HB 1205 were effective September 1, 2015; whereas SB 104 was effective September 1,
2016.

All five authors asked for substantial feedback from stakeholders on the drafted language and ultimately agreed to a com-
mittee substitute, which was introduced as CSHB 1205. CSHB 1205:

] Changed the implementation date to January 1, 2017 to allow counties adequate time to prepare.

o Created an advisory committee composed of stakeholders to monitor and evaluate the implementation of the
legislation.

J Made several conforming changes to statutes missed in the original bill draft where age of jurisdiction is refer-
enced.

. Made several conforming changes to reflect that juvenile court will have jurisdiction over youth who commit-

ted crimes before their 18th birthday until they are 19 years old.

. Made several changes to reflect and conform with the change that youth may be committed to TJJD or placed
on determinate sentence probation until their 20th birthday.

. Removed Sections 2.01, 2.03 and 2.05 of the original draft, which had changed the age definitions of when a
victim is considered a minor for the purposes of certain crimes. These changes were not directly relevant to
raising the age of juvenile jurisdiction.

. Removed Section 4.40 of the original draft which unnecessarily raised a procedural age at which older youth
must be held separately from younger youth committed to TJJD. Currently, TJJD holds youth under 15 sepa-
rate from youth over 17, and the substitute does not change this.

CSHB 1205 (Dutton) was voted out of the Juvenile Justice and Family Issues Committee and was scheduled to be heard on
the House Floor. The bill, however, never received a full house vote as the House ran out of time to consider House bills
before the bill could be considered.
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SB 104 (Hinojosa) was never given a hearing in the Senate.

Despite these setbacks, proponents of raising the age were unwilling to see the measure die and began to look for vehicles
for amendment. They succeeded in amending raise the age onto SB 1630 (Whitmire), a juvenile justice system reorganiza-
tion bill that moves the juvenile justice system in Texas to a regional model that would keep youth closer to their counties
rather than commitment to state facilities. The amendment, co-sponsored by Representatives Wu and Larson, was a trun-
cated version of CSHB 1205 that:

. Raised the age of juvenile jurisdiction from 17 to 18 by redefining the definition of “child” to mean a person 10
years of age or older and under 18 years of age at the time the offense was committed.

. Contained catch all language providing: (1) any criminal offenses distinguishing between adults and children
should define children as those under 18; and (2) raising the age of juvenile jurisdiction over a child to 19 or 20 if
the child was placed on determinate sentence probation.

e Had an effective date of September 1, 2017 that would trigger only if the 85" Legislature appropriated funds for
raising the age.

The authors of the amendment stated publicly that an amendment in this form was meant to give the Texas Juvenile Justice
Department and local governments time to plan and prepare for implementing the change after the next legislative session.
While the amendment was removed during conference on SB 1630, conferees publicly stated that they intended to use the
interilr? to study implementation of the measure and supported raising the age of juvenile jurisdiction next legislative ses-
sion.

Lessons Learned

While the concept of raising the age of juvenile jurisdiction had significant support from stakeholders, many wondered about
the path towards implementation. They raised two primary concerns: First, stakeholders questioned whether the bills, as
filed, properly addressed all provisions of the Codes relating to the age of jurisdiction. Significant resources were dedicated
to calm these concerns. Ultimately, many felt that the committee substitute to HB 1205, coupled with promises by the author
to make a few technical amendments, assuaged fears in this respect. The non-partisan cooperation among a broad range of
stakeholders to get the language right was one of the successes of the campaign to raise the age. Going forward, stakeholders
should be involved as early as possible to provide feedback and guidance into the exact bill language so that measures as
large as this one get support from a variety of stakeholders.

The second concern was more difficult to address. Juvenile probation officers expressed concerns about implementing such
sweeping reform on the local level without significant state financial and technical support. Despite efforts by TJJD and the
Legislative Budget Board (LBB), the costs associated with the implementation of this change were never fully quantified.
The LBB concluded that “[dJue to the vast characteristics of the juvenile population and the unknown composition of the
future population of offenders, local government entities indicated costs associated with this bill are difficult to estimate.” 15
Several local juvenile probation departments, including Bexar County, Tarrant County, Nueces County, El Paso County, and
Harris County provided cost estimates. However, there was not consistency among the inputs used to calculate these esti-
mates, which made it difficult to compare or extrapolate them into a statewide estimate. Complicating the matter further,
Sheriffs testified that they anticipated vast savings from removing 17-year-olds from their jurisdiction but actual estimates of
those savings were not produced.

Ultimately, the Legislature was left with a fiscal note addressing the cost to the state but very little guidance on the anticipat-
ed costs to local governments. This made it extremely difficult for interested members to address anticipated costs and there-
fore local governments were not allocated any funds for implementation in the final budget. Without sufficient funds to sup-
port the measure, some local stakeholders privately withheld their support for the measure and some actively advocated
against passage of either CSHB 1205 or the amendments to SB 1630.

The failure of proponents of the bill to provide a clear path towards implementation and to secure sufficient funding to sup-
port the measure was ultimately fatal and was one of the key reasons the measure died. Several lessons can be learned from
this failure: First, concerted efforts must be made to address the elephant in the room — costs. This can be done by identify-
ing which inputs should be used to calculate costs and savings to local governments so that local estimates can be uniform.
This is easier said than done in a state comprised of 254 counties and 167 juvenile jurisdictions, each with their own unique
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challenges with moving 17-year-olds from adult to juvenile systems. But if the measure is to succeed, as most have ex-
pressed hope it will, then this must be done. Second, juvenile stakeholders, advocates, and other community proponents of
the measure must be encouraged to meet earlier in the process to identify other hurdles to implementation. These concerns
can only be addressed through open communication.

What Lies Ahead

With public and private commitments by several legislators, this issue will continue to be a hot one during the coming Inter-
im. Representative Wu has committed to working with Senator Whitmire and Governor Abbott during the Interim so that the
measure can pass during the 85th Legislative Session. The Texas Criminal Justice Coalition and other juvenile justice advo-
cates have also expressed continuing support for the measure and anticipate donating significant resources to its passage.

The concept of raising the age of juvenile jurisdiction will require the extensive expertise of justice stakeholders, on the ju-
venile and adult sides, so that the children of Texas can be treated as the kids that they are. If you are interested in learning

more about these efforts, please contact me at chenneke@texascjc.org.
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